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REPLY TO

ATTENTION OF:

Office of the Staff Judge Advocate 

To Our Dedicated Reserve Judge Advocates:

     Welcome to Fort Huachuca!  

     Resting 5,000 feet in the foothills of the Huachuca Mountains in southeastern Arizona, Fort Huachuca is the home of the U.S. Army Intelligence Center and the U.S. Army Signal Command.  Many or our soldiers are students attending the MI school.  They comprise the 11th and 112th Military Intelligence Brigades.  We also have the 11th Signal Brigade under the U.S. Army Signal Command. 

      The JAG Office is dedicated to providing the highest quality legal services to Fort Huachuca, its soldiers, family members, and eligible retirees.  Our Client Services section consists of the Legal Assistance and Claims Divisions.  To assist you in your transition to Fort Huachuca, my office offers you this Reserve Judge Advocate Newcomers Guide.  

     Within this packet you will find information on how our section operates and information on the areas of law you will most likely encounter in legal assistance.  I invite you to read this packet and to browse our website at http://www.jagcnet3.army.mil/SJA-USAIC.  

     Once again, welcome to Fort Huachuca and our office is extremely grateful to have your help during your two week annual tour.  We look forward to working with you and we hope your stay at Fort Huachuca is a memorable one. 

Sincerely,

                                                                      ANTHONY M. HELM
COL, JA

Staff Judge Advocate
LOCATION

Office of the Staff Judge Advocate 

Building 51102, Hatfield Street 

Fort Huachuca, Arizona 85613-6000
[image: image2.jpg]



Mailing Address:

Department of the Army

USAIC and Fort Huachuca

ATTN: ATZS-JA

Bldg. 51102, Hatfield Street

Fort Huachuca, Arizona 85613

DIRECTORY
Staff Judge Advocate



533-2095


COL Anthony M. Helm

anthony.helm@us.army.mil
Deputy Staff Judge Advocate


533-2095


LTC Timothy M. Connelly

timothy.connelly@us.army.mil
Legal Administrator




533-3080

CW3 William J. Tripp
william.tripp@us.army.mil
NCOIC







533-5615


SFC Terry L. Huddleston

terry.l.huddleston@us.army.mil

Legal Assistance Division 


533-2009

Claims Division





533-2212

Administrative Law




533-5712

Military Justice





533-0597 

Trial Defense Services



533-5370

LEGAL RESOURCES

Active Duty Attorneys  

     Please do not feel compelled to reinvent the wheel if there is no need to do so.  Other attorneys may have already dealt with the same issue, or drafted a similar letter that can easily be modified for your situation.  While we certainly will not always have the answers, please do not hesitate to ask and possibly save yourself some valuable time.    

The Internet

     Some particularly helpful sites for your use are the following:



1.   Army Publications / Regulations.  www.usapa.army.mil 



2.  Arizona Statutes.  www.azleg.state.az.us/ars/ars.htm 



3.  Arizona Attorney General.  www.attorney_general.state.az.us/
4.  Arizona Ombudsmen (directory of State Agencies / help )  www.azleg.state.az.us/ombuds/director.htm


5.  The Better Business Bureau  www.bbb.org/
6.  AZ Supreme Court downloadable forms  www.supreme.state.az.us/selfserv/forms.htm
7.  Divorce Source (info on state laws) www.divorcesource.com/
8.  Immigration and Naturalization Service www.ins.usdoj.gov/
9.  JAGCNET Legal Assistance  www.jagcnet.army.mil/LEGAL
10.  AZ Landlord - Tenant Law www.supreme.state.az.us/info/brochures/landlord.htm
11.  Finance Link  www.dfas.mil


12.  Findlaw  www.findlaw.com
 Attorney Referral Sheet

   Available in the common area, on the racks located between the two desks.  Sometimes there are problems which simply require civilian counsel.

Legal Assistance Publications  

This is a subfolder on the g: drive.  It contains several information papers previously written by JAG officers.  Some of the topics may be appropriate information to provide a client.

LA Short Course Outlines  

     This is a subfolder again available on the g: drive.  This folder contains outlines from the Legal Assistance short course from the JAG school.  Some of the chapters may have very detailed information pertinent to a client issue.

Reserve Battle Book

     We have compiled some useful information pertaining to common legal problems (especially in AZ) in a ‘Reserve Battle Book.’  Feel free to look through it and suggest improvements as well.

HOTDOCS

     This program is distributed by the JAG Corps, and contains many useful form letter for the legal assistance practitioner (including Powers of Attorney).  You can access HotDocs by clicking on the red letter ‘D’ on a Microsoft Word Toolbar, or by accessing it through the Start Menu under ‘Programs.’

SCHEDULES/ APPOINTMENTS

     Attorney hours are generally 0730 – 1730 on Tuesdays and Thursdays and 0830 – 1730 on Monday, Wednesday and Friday.  

     The NCOIC will provide each reservist with a Legal Assistance hours schedule, as well as instructions on the appointment book we maintain for scheduled appointments.  

     We have walk-in hours on Tuesday and Thursdays at 0730 for Military Intelligence School students and instructors.  Otherwise, attorneys see clients during regularly scheduled appointments.  When legal emergencies arise, a ‘Request for Emergency Legal Assistance’ form must be completed.  An attorney then evaluates the request and meets with the client if an immediate meeting is warranted.

     After each appointment with a client, the attorney fills in a client card with the appropriate codes.  The client cards are placed in the legal administrator’s inbox, for entry into our computer tracking system.  Once work is completed on a case, please give the client’s file to the Legal Administrator for eventual filing.    

WILLS

     Generally, Monday mornings are ‘Will Walk-in’ days.  Clients complete a will worksheet, and attorneys draft the wills using the DL Wills program.  Attorneys may decline to draft wills depending upon the size of an estate.  Generally, estates that exceed $675,000 may have significant tax consequences unless proper estate planning is done.  Our DL Wills software does allow us to draft basic trusts.  However, we do refer people to outside counsel when we may exceed our ethical obligation of competence. 

     After the will is drafted with DL Wills, saved on the G drive under the appropriate FY Will File as determine by the year, and then retrieved in Microsoft Word, check the spacing on the signature pages.  Civilian notaries require that every signature which they notarize be on the same page as the notary signature.  This apparently is to prevent possible fraud.  Put in appropriate page breaks and spacing so that the notarized signatures appear on the same page as the notary signature.  If as a result of editing there is excess space on the last page of the will, fill in these excess lines with a slash in order to avoid the potential for fraud. Also place the proper venue of STATE OF ARIZONA, COUNTY OF COCHISE when applicable.  Print out the will and have the client review it.  However, we will keep the original until it is executed.  Until execution, we file the will in a drawer at the NCOIC’s desk.    

     Will Executions are every Wednesday starting at 1300, you will need to set up an appointment.  We bring in a Civilian Notary to notarize the wills.  When the DL Wills program asks whether a civilian or military notary will be used, always choose the civilian notary unless circumstances in the office dictate otherwise.

     Prior to executing the will, inform the client that he or she must show their ID card to the notary and sign the notary’s log for administrative purposes.  Make sure that the client has a copy of the will instructions provided by our office.  

     When executing the will, ask the client a series of questions so that he or she understands the legality of the document before them prior to signing it as a testator/testatrix.  We recommend the following language: 

1. Do you (full name of client) declare in the presence of myself (or name of designated witness 1) and (name of witness 2) that the document before you is your will, that you have read and understood this document, and that it accurately reflects the disposition of your property? 

2. Are you executing the will of your own free will, free of any duress of coercion? 

3. Do you request that myself (or another designated witness 1) and (name of witness 2) witness the signing of the will? 

4. Witness or witnesses, does the testator/ tetstatrix appear to be of sound mind, under no duress or coercion and over the legal age of eighteen?  

     If all questions are replied with a “Yes” then ensure that the client and the witnesses print and sign their name on the appropriate spaces.  Upon conclusion of the execution, reiterate to the client the main points contained in the will instructions.

     Clients can also obtain living wills and/or advance medical directives  on ‘Will Walk-in days.  These legal documents are also drafted utilizing the DL wills program.  Moreover, as with wills, living wills and advance medical directives are saved on the G drive under the appropriate FY Will File and executed on Wednesday. 

ARIZONA DIVORCE, ANNULMENT

AND SEPARATION

     Unfortunately, irretrievably broken marriages are a common occurrence in today’s society.  This reality leaves many people wanting a split, but unsure how to proceed.  Arizona recognizes three methods of marital separation: divorce, annulment and legal separation.   

DIVORCE

Divorce is the ending of a marriage through the civilian court system.  Arizona courts generally require that at least one of the spouses to the court action have lived in the state for the previous 90 days before filing for divorce.  Moreover, if the divorce action involves minor children, the children usually must reside in the state for the previous six months.  If these jurisdictional requirements are met, a couple can get a divorce and resolve issues concerning minor children in an Arizona court.
     Arizona offers a form of divorce called “No Fault.”  As the name implies, neither party need be at fault for a divorce to be granted.  In other words, incompatibility is sufficient grounds for a “No Fault” divorce.  Incompatibility exits when there is a conflict of personalities such that the legitimate ends of the marriage are destroyed preventing any reasonable expectation of reconciliation.  

ANNULMENT

     Annulment is a court process that declares that the parties were never legally married to begin with, because at the time of the marriage something was wrong so that no legal relationship could be established by marriage.
     

     The general effect of an annulment is to put the parties to the marriage in the same position that they would have been had they never married.  Contrary to popular belief, the length of the marriage does not determine whether or not an annulment may be granted.  Instead, the Court must conclude that particular grounds exist rendering the marriage void.  Generally, the basis for annulling a marriage is fraud, inability to consummate the marriage, that a party to the marriage is a bigamist, has concealed a criminal past or that he or she has a communicable disease.   

     Even if the marriage was invalid or void, for whatever reason, there still may be the need to enter orders related to custody/visitation, child support, division of property and debt, and any other relevant issues. 


LEGAL SEPARATION 

     Legal separation is the final option for a couple wishing to go their separate ways.  However, unlike a divorce or annulment, a legal separation does not dissolve the marriage.  The parties remain married even though ‘legally’ separated. 

     The process for Legal Separation in Arizona involves virtually all of the same issues that the process for dissolution involves, such as child custody, visitation, support, spousal maintenance, and division of property and debts.  Nevertheless, the parties remain married.  If the parties later decide to divorce, the legal separation typically will have settled all the tough issues, and the divorce can usually proceed must faster.  However, you are not required to be legally separated before obtaining a divorce in Arizona. 

ALIMONY 
     Arizona law permits alimony (spousal support).  It may be awarded to either spouse for his or her continued support after the separation.  The intent of alimony is to help with the financial obligations of the receiving spouse and to assist him or her in maintaining the lifestyle to which he or she is accustomed.  Typically, alimony is awarded (if at all) for a  limited period of time to assist the receiving spouse in transitioning to economic self-sufficiency. 

The following situations may justify a granting of alimony: 

1. A spouse lacks sufficient property to meet his/her reasonable needs; 

2. A spouse must stay home with a young child and cannot support him/herself with reasonable employment; 

3. A spouse supported his or her education; or 

4. The marriage was lengthy and a spouse has little chance of finding employment. 

     These examples are not all inclusive.  In other words, the court considers multiple circumstances such as length of the marriage, the age of each spouse, health and employment in determining whether alimony is justified, and if it is, for how long.

community property

     Arizona is a community property state.  Community property is the property that a husband and wife acquire during marriage.  Community property is generally owned by both spouses, unless they specifically agree differently.  Under Arizona law, all property acquired during marriage is presumed to be community property.  Exceptions to this general rule exist, however, and an example of such an exceptions is property acquired by gift or inheritance to one individual.  

The concept of community property is important in divorce because community property is everything the court will divide up in a dissolution action.  Be advised: Military Retirement pensions accrued during marriage are considered community property and are divisible by Arizona Courts.

Child Support 

      Parents have a duty to support their children, and the divorce court will likely award child support to the parent who has principal custody of the minor children of the marriage. 

      Arizona, like most states, follows guidelines for determining the amount of support that should be provided for a child or children.  The guidelines allocate a percentage of annual income in relation to the number of children.  Nevertheless, it is not uncommon for parents to agree on the amount of child support which, if reasonable, the court will also accept and memorialize in a court order.  

Moreover, you can access http://www.supreme.state.az.us/childsup/ to estimate the amount of child support involved.  

Child Custody

     Child custody is often one of the most emotionally trying issues in a divorce action.  How this question is answered typically comes down to what is in the best interests of the children.  The court determines this, and awards custody appropriately.    

To modify a child custody award, a parent must prove there is a substantial change in circumstances affecting the welfare of the child, and that the change is in the best interests of the child. 

DRIVING UNDER THE INFLUENCE IN ARIZONA 


Driving Under the Influence of alcohol or drugs (DUI) is a criminal offense in Arizona and the penalties can be severe.  Soldiers who are convicted for DUI in civilian courts may also receive non-judicial punishment under the Uniform Code of Military Justice.  

· WHAT IS THE BAC LEVEL FOR DUI?
If you operate a vehicle in Arizona or on Fort Huachuca with a blood alcohol content (BAC) level of .08 percent or above, you are guilty of driving under the influence.  Under this standard, a 150-pound man could exceed the legal limit after drinking three beers, or three glasses of wine.  For a woman, it would be after two beers or two glasses of wine.       

Moreover, the state of Arizona recognizes a more severe form of DUI known as “Extreme DUI”.  To be convicted of an extreme DUI, your BAC level must be .15 percent or above while behind the wheel of a vehicle.  

It is important to note that in Arizona, you may still be convicted of a DUI even if your BAC is below .08 if alcohol or drugs impair you “to the slightest degree.”   

· WHAT ARE THE PENALTIES FOR DUI?
The penalties for both types of DUI can be severe.  The mandatory minimum sentence for DUI with no prior convictions is 10 days in jail.  The minimum fine, with surcharges, is just under $400.  The court may also order probation, community service, attendance at Mothers Against Drunk Driving (MADD) programs and/or substance abuse counseling. 

A soldier convicted of an extreme DUI faces 30 days in jail along with other enhance fines, monitoring and counseling.  Additionally, the court may order the installation of an interlock device on any vehicle to be operated by that person.  Such a device prevents the vehicle from starting unless the driver blows into the device and the person’s alcohol level is below a preset level.  The cost of installation and maintenance of this device is, of course, furnished by the driver.  Furthermore, driving privileges both on and off post may be revoked for up to one year regardless of the type of DUI conviction you receive.  The penalties for a second and/or third DUI offense are worse.  And remember, these penalties are imposed by the civilian court system.  A soldier could also face UCMJ action.  

Arizona Residential
Landlord - Tenant Law 


· Does the Arizona Residential Landlord and Tenant Act apply to me?

The Act, Arizona Revised Statutes Sections 33-1301 to 33-1381 applies if you are renting a residential dwelling unit, i.e., a house or an apartment. If you rent a mobile home, you are covered by the Arizona Mobile Home Parks Residential Landlord and Tenant Act, Arizona Revised Statutes Sections 33-1401 to 33-1491. 

· Can a landlord refuse to rent to me?

Landlords can refuse to rent as long as the refusal is not based on an improper reason.  For example, landlords cannot refuse to rent to families with children unless the rental dwelling is in a subdivision or area which is restricted to adults only by formal deed restrictions or which qualifies as housing for older persons under the Fair Housing Act.  Federal and State law also prohibit the refusal to rent to someone because of his or her race, color, religion, sex, familial status, handicap, or national origin. 

· What about security deposits?

The maximum amount that a security deposit can be is one and one-half months rent in addition to the first month's rent.  Security deposits do not include charges for cleaning or redecorating the unit.  Within fourteen business days after termination of tenancy, landlords must refund either all of the security deposit or the remainder of the security deposit after taking deductions. If deductions are taken, the landlord must also provide a written itemized list.  If the landlord fails to comply, then the tenant can receive damages in an amount equal to twice the amount wrongfully withheld.  Landlords must also give written notification that the tenant may be present during the move-out inspection that will be used to determine itemized deductions from the deposit. 

· What must my landlord provide me upon move-in?

A landlord must disclose in writing the name and address of the property manager and the owner or owner's agent.  Landlords must give notice that copies of the Arizona Residential Landlord and Tenant Act are available for free from the Arizona Secretary of State's Office.  Landlords must provide tenants with a move-in inspection form to record any existing damage to the residence.  Landlords are required by federal law to give notice of any lead-based paints on the premises.

· What obligation does a landlord have in maintaining the residence and premises?

In general, landlords must provide safe, clean and habitable residences. Among other things, they must comply with building codes concerning health and safety, maintain all appliances in working order, and provide running water, reasonable amounts of hot water, and heating and air-conditioning when required by the weather.  If a landlord fails to comply with his or her obligations, and the cost of compliance would have been $300.00 or less, the tenant may recover damages for the breach under Arizona Revised Statutes Section 33-1361(B) or may notify the landlord of the tenant's intention to correct the condition at the landlord's expense. This process, called "self-help for minor defects," is outlined further in Arizona Revised Statutes Section 33-1363. 

· What are my duties to a landlord?

Tenants have a duty to maintain the dwelling unit.  This includes such things as complying with applicable provisions of building codes, keeping his or her part of the unit clean, using appliances reasonably, and not deliberately or negligently destroying, damaging, or removing part of the premises.  Tenants also should conduct themselves and and control their guests so as not to disturb the neighbors. 

A tenant is responsible for the actions of his or her guests that violate the rental agreement or rules and regulations of the landlord if the tenant could reasonably be expected to be aware that such actions might occur and did not attempt to prevent those actions to the best of his or her ability. 

ARIZONA’S LEMON LAW

     Arizona’s Motor Vehicle Warranties Law is also referred to as the “Lemon Law.” The law applies only to new motor vehicles.  This law provides protection if your new vehicle consistently breaks down during the warranty period. 

· WHEN DOES THE ARIZONA LEMON LAW APPLY?       

     The Arizona Lemon Law only applies under two conditions: (1) if you have taken the car to a dealer for at least four repair attempts for the same defect, and the defect continues to exist within a two-year period or within 24,000 miles after delivery; or (2) if the car has been out of service during that time for a total of 30 or more calendar days while being repaired for any number of defects and the defect continues to exist.

· WHAT ARE THE REMEDIES UNDER THE LAW?
     The Arizona Lemon Law sets out the following amounts that a manufacturer must pay when it repurchases a motor vehicle under its provisions:  (1) the motor vehicles full purchase price; (2) all collateral damage associated with the purchase; (3) less a reasonable allowance for the consumer’s use of the vehicle. 

     Refunds must be made to the consumer and lienholder, if any.  The reasonable allowance for the consumer’s use of the vehicle is the value of that amount directly attributable to the consumer before the first written report of the defect to the manufacturer, its agent or dealer, and during any subsequent period when the vehicle is not out of service by reason of repair.  Aside from compensation, Arizona’s Lemon Law also allows for replacement of the vehicle if compensation for the vehicle will not adequately reimburse the buyer. 

· How do i file a Lemon Law claim in Arizona? 

     You may not invoke your rights under the Arizona Lemon Law unless you provide specific notification to the vehicle’s manufacturer.  In doing so, be sure to: 

( Have repair orders proving four repair attempts or 30 days out of service.


( Provide written notification of the defect to the manufacturer (not the dealer), sent via certified mail, return receipt requested. 


( The letter should include: your name, address, and phone number, a description of the defect and all attempts to correct the defect. 


( Provide a description of the vehicle, including year, make, model: the vehicle serial number found on the registration; and a request for the manufacturer to repair the defect. 

AR 15-6 INVESTIGATIONS 
     Here is some information about administrative investigations under Army Regulation 15-6. If you were investigated, you may want to consult an attorney before you respond. 

     AR 15-6 establishes an administrative procedure for fact- finding investigations and boards of officers in situations not covered by any other directive. 

     Investigations under AR 15-6 may be formal or informal. Formal procedures may be required by other regulation or by higher authority, however, appointing authorities (AA) should use informal procedures for most other investigations. 

     AR 15-6 investigations gather and consider all the relevant evidence about an incident, possible misconduct, or a failure to adhere to regulations or policies by personnel under the AA. The investigating officer (IO) must be thorough and impartial, and consider all sides of the issues. The IO must submit a written report to the AA containing his findings and recommendations, which must be based on the evidence discovered and comply with the instructions of the appointing authority. DA Form 1574 is used for submitting the report. The IO's report should answer the following questions: what happened; when did it happen; where did it happen; who was involved; and why did it happen. 

     The IO should be a person of unquestionable impartiality. For example, it is usually poor practice to have a company commander investigate another company commander in the same battalion. 

      The AA should clearly define, in writing, the purpose and scope of the investigation and the nature of the findings and recommendations required. 

     The findings of a properly conducted investigation may be used as the basis for an adverse administrative action. However, if adverse action is contemplated, the AA must provide the subject individual with the following safeguards prior to final action: 

(1) notice of the proposed adverse action; 

(2) a copy of the part of the findings, recommendations, and supporting evidence on which the proposed adverse action is based; and 

(3) a reasonable opportunity to reply in writing. 

Unless otherwise stated in another directive or regulation, the AA is neither bound nor limited by the IO's findings or recommendations. 

REPORTS OF SURVEY

     The Army uses Reports of Survey (ROS) to account for and assign responsibility for property that is lost, damaged, or destroyed. This handout explains how the system works and how you appeal an unfair result. (For simplicity, I'll refer only to lost property, but damaged and destroyed property is treated exactly the same.) 

     Appeals can be based on either or both of two types of errors: procedural or substantive. Procedural errors are flaws in the way the ROS was processed, regardless of whether the findings are correct. Substantive errors are mistakes that affect the correctness or fairness of the findings, regardless of whether the procedural requirements were met. 

Procedural Requirements. 

     When property is lost, the Appointing Authority (AA), usually a battalion commander or similar authority, appoints an Investigating Officer (IO) to find out the "who, what, when, where, why, and how" of the loss. The IO gathers relevant documents, witness statements, and other evidence. After reviewing the evidence, if the IO concludes that a particular person or persons should be held pecuniarily liable for the loss, the IO must notify that person or persons and give them an opportunity to respond. If they respond within a reasonable time, the IO reviews the new evidence, investigates any new issues that are raised, and then sends the ROS to the AA for decision. 

     If the AA decides to hold someone pecuniarily liable, the respondent is notified of that fact and is given another 30 days to submit a request for reconsideration to the AA. If the AA grants the respondent's request for reconsideration, the respondent is relieved of liability. 

     If the AA does not grant the request, the request for reconsideration is automatically transformed into an appeal, which is forwarded to the next higher commander. If that commander grants the appeal, the respondent is relieved of liability. 

     If the commander denies the appeal, the Finance Office is notified to start taking the respondent's pay, until the proper amount is paid back. The respondent may appeal the final action to the Army Board for Correction of Military Records (ABCMR). 

     Theoretically, if the ABCMR action is also unfavorable, the respondent may file a lawsuit in federal court, but that's extremely rare, since filing a lawsuit usually costs more than the amount in controversy. 

     As you can see, it's a long process, and procedural errors can creep in at any point. Of course, not all errors affect legal sufficiency. Many administrative errors, such as typographical errors, misspelling the respondent's name, etc., have no cognizable impact on the legality of either the process or the substance of the ROS. 

     On the other hand, the errors listed in paragraphs a, b, and h, in the sample appeal memorandum at the end of this handout, may be serious enough to require the original findings and recommendations either to be thrown out or at least reviewed again. 

     Another serious procedural error is failure to notify the respondent. The Fifth Amendment to the Constitution of the United States provides that "... no person shall be ... deprived of life, liberty, or property without due process of law...." So before the Army may hold a respondent liable on a ROS, the respondent must be notified and given an opportunity to respond. 

     One particular aspect of "notice" is that AR 735-5 provides that an individual who has been recommended for pecuniary liability has the right to legal advice. Failure to make legal advice available may constitute a fatal lack of due process. 

One final error is using the "Short Form" ROS inappropriately, as explained in para c of the sample appeal memorandum. 

Substantive Requirements. 

     The findings and recommendations of the IO and the AA must be based on evidence, not mere suspicion. (See para d in the sample appeal.) 

     The evidence must show first of all that something was actually lost. You may find that the missing property never was issued. 

     For example, when dealing with lost components from major end items, if the lost property was identified by using a new edition of a manual, and the property was originally issued and accounted for using a prior edition of the manual, then the "missing" property may simply be the result of the new edition having a more inclusive list of required components. In other words, the missing property may not really be missing, because it never was issued as a separate item. 

     Similarly, when dealing with losses from major end items, determining if shortage annexes have been prepared is important. If a shortage annex exists, the property may never have been present in the unit. The date that the shortage annex was prepared is critical. If the shortage annex is recent, the property was probably lost recently. If it is old, the property may never have been present, and no loss has occurred. 

     The evidence must also show that a particular person was responsible for the lost property. In this case the most common error is the belief that whoever signed for the property is responsible for the loss. That is emphatically not true (at least, not all the time). 

     The evidence must also show that the person responsible for the property did something negligent. It's not enough to show that Property B was lost while issued to SSG A. The evidence must also show that the loss was due to some negligence, or fault, of SSG A. (See para e in the sample appeal.) 

     Determining whether a person was at fault is not always easy. The IO must consider the soldier's age, training, and experience. So an experienced sergeant who has an accident might be held liable, even though a trainee who has exactly the same accident might not be held liable. 

     The regulation defines simple negligence as "... failure to act as a reasonably prudent person would have acted under similar circumstances." So the evidence must show that another individual, of similar experience and relationship to the property, would have acted differently as a matter of common sense. 

     In some cases, the IO may be allowed to conclude that a certain individual is responsible for the loss, even though there is not enough evidence to prove the actual cause of the loss. This is done by "presuming" negligence. This is not really an exception to the rule stated above, because before the IO may presume negligence, there must be enough evidence to show that the presumption is reasonable. 

     The IO may presume negligence if one individual had exclusive access to and control over property and there is no other reasonably possible cause for the loss. 

     Not only must the evidence show that the person responsible for the property did something negligent, it must also show that the negligent act was the "proximate cause" of the loss. Causation is demonstrated by the following examples. 

     If the survey contains contradictory evidence, or if the IO relied on self-serving statements from the individual responsible for the property, then the IO must explain how the contradiction was resolved or what other evidence confirms the self-serving statement. 

     This is a frequent problem. It is not uncommon for three or four witnesses to have three or four different versions of events. The IO is not allowed just to flip a coin to determine who's telling the truth, but must have some rational basis, supportedby evidence, for all conclusions. 

      If the AA overrules the IO's recommendation to relieve someone of liability, then the AA must explain the basis for his decision, and the AA's decision must also be based on evidence, not on mere speculation or suspicion. 

How Much Liability. 

      An individual's liability is usually limited to the actual loss to the government or one month's basic pay at the time of the loss, whichever is less. However, liability may be the full amount of the loss to the government if personal arms or equipment or public funds are involved, or if the liable party is an accountable officer. For damage to government quarters or their contents, liability may be the full amount of the loss, if the damage resulted from gross negligence or willful misconduct. 

Liability based on the actual loss to the Government: 

a. Repairable Property. Liability is the cost of repairs or the value of the item at the time of the damage, whichever is less. The cost of repairs includes materials, labor, overhead, and transportation, minus any salvage or scrap value of replaced parts, and minus any increase in value due to the repairs. When the actual cost of damage cannot be obtained in a reasonable period of time, an estimated cost of damages (ECOD) may be used, but the IO must state the reason for using an ECOD and the basis on which the estimate was made. 

b. Lost or Destroyed Property. Liability is the actual value of the property at the time of its loss or destruction. The preferred method of establishing actual value is an appraisal. When an appraisal is not feasible and the property is in less-than-new condition, depreciated value will be used. To compute depreciated value, the IO starts with the Army master data file price of the property, shown at block 10 of the ROS, and then subtracts: 

- 10% for organizational clothing and individual equipment and non-power handtools; 

- 25% for items constructed of relatively perishable material (with the exception of CTA 50 items) such as leather, canvas, plastic and rubber; 

- 5% per year, up to a maximum of 50%, for electronic equipment and office furniture; 

- 5% per year, up to a maximum of 90%, for tactical and general purpose vehicles; 

- See AR 210-6 for family quarters furniture; 

- 5% per year, up to a maximum of 75%, for all other property. 

- If the initial time of service cannot be determined, use 25%. 

- These rates may be changed if the IO concludes that the property was subjected to more or less use than normal. Army Regulation 27-20 may also be used as a depreciation guide.

c. Salvage Value. When property has been damaged irreparably, give credit for salvage or scrap value, plus the depreciated value of repair parts. 

d. Obsolescence. If equipment is obsolete, the Army master data file price may not reflect the true value of the property. This is common in technical equipment, such as medical devices and computer items. 

     If more than one individual is responsible for the loss or damage, each individual may be held liable on a pro-rata basis. 

EVALUATION REPORT APPEALS
     In the total Army, more than 100,000 evaluation reports are written on officers and warrant officers each year. Historically, the vast majority of those who render evaluation reports discharge this important responsibility with due care and consideration in accurately recording the performance and potential of their subordinates.  The purpose of this document is to provide information intended to assist the soldier in preparation of an evaluation report appeal in conjunction with Chapter 6, AR 623-105. 

What should I appeal?

     If you receive an evaluation report which you firmly believe is an inaccurate or unjust evaluation of your performance and potential, or one that contains administrative errors, that report may be a candidate for an appeal. Likewise, a report that was not rendered in accordance with the Army Regulation in effect at the time of preparation may be considered for appeal.

When should I appeal?

     The first step in the Army Redress System is the commander’s inquiry. The primary purpose of the commander’s inquiry is to provide a greater degree of command involvement in preventing obvious injustices to the rated officer and correcting errors before they become a matter of permanent record. A secondary purpose is to obtain command involvement in clarifying errors or injustices after the OER is accepted at HQDA. However, in these after-the-fact cases, it is not intended to be a substitute for the appeals process, which is the primary means of addressing errors and injustices after they have become a matter of permanent record. The inquiry must be completed not later than 120 days after the "Thru" date of the OER. Additional information concerning the commander’s inquiry is contained in Section II, Chapter 6, AR 623-105, a copy of which is located at the end of this brochure.

     The second step is submission of an OER appeal. You should begin preparation of an appeal as soon as possible after receiving an evaluation report with which you have good reason to strongly disagree. Some appellants find reluctance on the part of would-be supporters still serving under the same rating chain to provide statements; this should be taken into consideration. Waiting too long, however, adds to the difficulty of locating those who might offer support, or in gathering records that might serve as evidence.

AR 623-105, effective 1 October 1997, requires substantive appeals to be submitted within five years of the OER’s completion date on all reports prepared prior to 1 October 1997. All appeals on reports prepared on the DA Form 67-9 must be submitted within three years of the completion date.This restriction will only be waived under exceptional circumstances. Administrative appeals will continue to be considered regardless of the period of the report. However, the likelihood of sucessfully appealing a report diminishes, as a rule, with the passage of time. Prompt submission is, therefore, recommended. If you are requesting a waiver, you will need to add a paragraph to your cover memorandum requesting a waiver and a brief explanation on why you waited beyond the time limit to submit an appeal. The Officer Special Review Board will approve or disapprove your request for waiver. 

Preparing to appeal

     Having decided what and when to appeal, you should begin laying the groundwork by a thorough review of the appropriate Army regulation in effect at the time the challenged report was prepared. Using your copy of the challenged report, you should note any instances where provisions of the governing regulation were not followed. You may want to seek assistance from your local personnel service battalion (PSB) or staff judge advocate in accomplishing this task. While minor inconsistencies or irregularities in the preparation of an evaluation report are not usually the sole basis for removal, they do add to the overall consideration of the merits of an appeal. Some serious irregularities, such as improper rating officials, may, in and of themselves, warrant full or partial relief.

What type of evidence do I need?

     Evidence submitted includes statements from third parties and/or rating officials, and often includes documents from other sources (investigations, inspections, etc.). There are no constraints on type and amount; however, Chapter 6, AR 623-105, provides fairly extensive guidance as to what will or won’t be especially helpful. Generally speaking, that guidance addresses evidence in terms of its relevance to the contested report and an appellant’s contentions.  In addition to your evidence, you should also provide a self-authored statement as an enclosure to your appeal. 

     Request the specific changes you believe are justified by the evidence you provide. Your request may be a combination of changes or total removal of the report. Remember that you must document your request with sufficient evidence to warrant corrective action. The burden of proof is upon the rated officer.

Appropriate appeal correspondence formats can be found in the regulation; it is recommended that the cover letter be typed, military memorandum on letterhead or white bond paper. In whatever form your appeal is presented, all enclosures should be tabbed and listed for easy reference, they should be cited in the written appeal as evidence to support each contention you are making. An example of an appeal memorandum is located in Chapter 6, AR 623-105, a copy of which is located at the rear of this brochure.

Submission

     Upon receipt of supporting statements and documentary evidence, and before finalizing the appeal, you may wish to have the entire package reviewed by a disinterested third party in whom you have trust and confidence. This third party review will help remove emotionalism and poor logic from your appeal. The appeal should not be submitted until you are satisfied that you have presented a logical, well-constructed case, as fully documented as possible. 

     Submit the finalized original appeal, plus one complete copy (does not have to be certified) directly to the address listed in the regulation for your component. Verify that all necessary information (i.e., signature, date, mailing address, telephone number, and priority) has been included before forwarding the appeal. All supporting statements must be originals and all documents provided must be original or certified true copies. Certification of documents may be done by your local staff judge advocate or PSB. The copy of the evaluation report does not have to be a certified copy since the official copy is on file in your Career Management Information File. If you are aware of the current phone numbers of the rating officials on the contested report, please include them in your appeal correspondence.

Processing and Disposition of Appeals

     The Appeals and Corrections Branch of the respective Active, Reserve or National Guard component will review the case upon receipt and either notify you by letter that the appeal has been accepted or that the case is being returned for lack of usable evidence. Administrative appeals will be resolved by the appropriate Appeals and Corrections Branch for your component. Substantive appeals will be further forwarded for final review and decision by the DCSPER Officer Special Review Board (OSRB). Upon final determination of the case, the appropriate agency will notify you of the outcome.

     The time necessary to process an appeal varies with the type and complexity of the appeal, the volume of appeals being processed at the time your appeal is accepted, and the extent of deliberation required to make an appropriate decision. Some Priority 3 cases will take six months or longer to adjudicate while the Priority 2 and l cases will take less time. Processing priorities are explained in the Army regulation. The fact that you are scheduled to be considered by a DA promotion board will not cause your appeal to be expedited or change your priority.

     To ensure full and just consideration of an evaluation report appeal, the primary members of the rating chain are normally contacted by the OSRB for their comments, if necessary. Sometimes this acts to the advantage of an appellant, sometimes not. Because the rating chain was entrusted with the responsibility for rating a subordinate, the information they provide cannot be disregarded. On the other hand, it does not automatically outweigh credible evidence provided by an appellant that refutes the evaluation. HQDA must carefully evaluate and weigh all evidence provided, or available, to arrive at a fair, impartial and just determination. After approving an appeal where the individual was previously nonselected by a DA selection board for promotion, the Special Review Board will also take into consideration whether promotion reconsideration is warranted. The appellant will be informed of this decision when notified of the SRB decision. The outcome of the relook board will be provided to the appellant by the Promotions Branch.

     In all cases, whether the appeal is approved or denied, totally or in part, documentation is placed on the Official Military Personnel File (OMPF). The performance portion of the OMPF is amended to include either (1) a memorandum for record which documents the amendment or explains nonrated time or (2) the HQDA letter which notifies the appellant that his appeal has been denied. When the appeal is denied, either totally or in part, a complete copy of the appeal correspondence is placed in the restricted data.

     If the appeal is denied, an appellant may seek new, additional evidence and submit a new appeal or may request relief from the next agency in the Army’s redress system, the Army Board for Correction of Military Records (ABCMR). Operation of the ABCMR is governed by AR 15-185. If your case was decided by the OSRB, a case summary of the board’s consideration is available under the Privacy Act (PA).

A request IAW AR 340-21 for a copy of the case summary under the FOIA/PA should be sent to:

HQDA (DAPE-ZKI-SP)
Washington, D.C. 20310-0300

Summary Checklist for the Appellant

Appellant’s Letter: Typed, military memorandum on letterhead or white bond paper. Identify in the first paragraph name, rank, branch, SSN, period of report and priority of the appeal. Include a DSN or commercial phone number and correct mailing address. Home address may be used. Use this memorandum to transmit the appeal. Concisely explain the nature of your disagreement and what corrective action is requested. If a detailed explanation of the circumstances of a report is required, add a statement as an enclosure to the appeal. It is important to remember that the OSRB will not contact you, but will more than likely contact the rating officials for their side of the story. Therefore, it is important that you provide the OSRB with as much information as possible in your own statement to assist the OSRB in their adjudication. List and identify all enclosures. Sign and date the memorandum.

Evidence: Appeals based on technical (administrative) error must be proven by original or certified true copies of appropriate documents, e.g., orders, leave and earning statements, appropriate medical documents verifying height/weight, APFT results (DA Form 705), DA Form 2-1. Claims of inaccurate or unjust evaluations must be supported by originals of statements from knowledgeable observers during the report period. These statements should be signed, dated on letterhead or white bond paper and should be specific in content. Additional statements from rating officials are acceptable, but will not be the sole basis of the appeal. Documents such as ARTEP, AGI, command inspection results, etc., may be useful in supporting a substantive appeal.

Copies: Original and one duplicate copy. Original packet must include originals of all statements and certified true copies of all other documents, with the exception of the OER copy. 

Dispatch: Before mailing, review to be sure all enclosures are included, all signatures and dates are on all documents and address and phone numbers are included. Use the correct HQDA office symbol listed in the regulation and enclose the paperwork in a secure mailing envelope or heavy wrapping, as required. Please refrain from using fancy binders or covers. These only make the appeal harder to handle and take up unnecessary storage space.

Follow-up: You will be notified in writing by the Appeals and Correcions Branch that your appeal was received. Notify HQDA promptly if address or priority changes. Appellants will be notified promptly, in writing, of the decision once it is finalized. Upon final decision, if not totally approved, appellants have further recourse. Appellants may request a copy of the OSRB case summary, then submit a second appeal strengthened by additional evidence. Information on requesting a copy of the case summary is contained in the first part of this brochure. As an alternative to reconsideration by the OSRB, appellants may apply to the Army Board for Correction of Military Records (ABCMR) under the provisions of AR 15-185.
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