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Navigating the Rape Shield Maze: An Advocate's Guideto MRE 412

Major Kevin Smith D. Smith
Regimental Judge Advocate
160th Special Operations Aviation Regiment (Airborne)
Fort Campbell, Kentucky

[The witness] could not have ruthlessly
destroyed that quality [chastity] upon which
most other good qualities are dependent, and
for which, above all others, a woman is rev-
erenced and respected, and yet retain her
credit for truthfulness unsmirched.!

Introduction

The opinion expressed in the quotation above—that an
unchaste woman isless credibl e than amore virtuous woman—
seems antiquated by today’s standards.? One may disregard this
belief as the outdated thinking of its era, but every criminal
jurisdiction in the United States accepted it for most of the
twentieth century.® Until the mid-1970s, evidence of an alleged
victim's prior sexual behavior was usually admissible in a sex-
ual offensetrial.* Evidence of arape complainant’s promiscu-
ity was not only permitted to prove consent, but also to attack
the complainant’s credibility.®> Impeachment of a witness's
“unchaste character” was specifically permitted by the Military
Rules of Evidence, which stated:

For the purpose of impeachment it may be
shown that awitnesshasabad character asto
truth and veracity. After impeaching evi-
dence of this kind is received, or after it has
been shown that . . . the witness has an
unchaste character . . ., proof that the witness
has a good character as to truth and veracity
may be introduced in rebuttal .6

This language invited both the prosecution and the defense to
investigate every fact or rumor about the complainant’s sexual
history thoroughly. The belief that prior sexual behavior was
relevant to truthfulness frequently resulted in the victim being
placed on trial and subjected to extensive cross-examination
(and re-direct examination) about embarrassing details of her
private life.”

By the end of the 1970s, as attitudes within society® and judi-
cia philosophies® shifted, legislatures and courts in every state
had enacted statutes, composed rules of court, or written opin-
ions designed to limit theintroduction of evidence of an aleged
victim's sexual history.® Such evidence, after all, sometimes
strained even thetraditional definition of relevance; it often had
only a tenuous connection to the circumstances of the offense

1. Statev. Coella, 28 P. 28, 29 (Wash. 1891). The word “smirch” means “to dishonor or defame.” THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE

1220 (New College ed. 1976).

2. A 1997 study by the Department of Justice found that 91% of rape and sexual assault victims were female, and that nearly 99% of the reported offenders were
male. LAwrence A. GReenFeLD, U.S. DerP’ T oF JusTice, Bureau oF JusTice StaTisTics, Sex Orrenses AND OFFENDERS: AN ANALYSIS OF DATA oN RAPE AND SExuAL ASSAULT
8 (1997). Accordingly, this article uses the female pronoun when discussing victims and the male pronoun when discussing accused. However, Military Rule of
Evidence (MRE) 412 applies equally to accused and victims of either gender. See generally MANuAL For CourTs-MARTIAL, UNITED STATES, MiL. R. Evip. 412 (2002)

[hereinafter MCM].

3. Andrew Z. Soshnick, The Rape Shield Paradox: Complainant Protection Amidst Oscillating Trends of Sate Judicial Interpretation, 78 Nw. U. J. Crim. L. & CRim.

651, 696 .35 (1987).

4. 1d. at 696 n.5 (citing Sally Gold & Martha Wyatt, The Rape System: Old Roles and New Times, 27 CaTH. U. L. Rev. 695, 698-705 (1978)).

5. Shawn J. Wallach, Rape Shield Laws: Protecting the Victim at the Expense of the Defendant’s Constitutional Rights, 13 N.Y.L. ScH. J. Hum. Rrs. 485, 486 (1997);
see also STEPHEN A. SALTZBURG ET AL., MILITARY RULES oF EviDeENcE ManuAL 597 (1997) [hereinafter SaLTzBURG].

6. MANUAL FOrR CourTs-MARTIAL, UNITED STATES, ch. XXVII, § 153b (1951).

7. United Statesv. Lauture, 46 M.J. 794, 797 n.4 (Army Ct. Crim. App. 1997) (citing MANUAL FOR CourTs-MARTIAL, UNITED STATES, pt. 111, 153b (1969)).

8. The Women’s Movement challenged and ultimately influenced society’s beliefs about women and sexuality. By the 1970s, society was less likely to agree that
sex outside of marriage was relevant to awoman’s character. Contrary to the concern that fal se rape charges were easy to fabricate, society also recognized that many
rape incidents actually went unreported because the victims feared that they would be harassed or embarrassed. See Soshnick, supra note 3, at 650-51; Richard A.
Wayman, Lucas Comes to Misit lowa: Balancing Interests Under lowa's Rape-Shield Evidentiary Rule, 77 lowa L. Rev. 865 (1992).

9. Even before the enactment of rape shield laws, courts began to reveal increasing skepticism that evidence of victims' sexual histories carried sufficient probative
value to justify extensive inquiry. Epwarp W. CLEARY ET AL., McCormick oN Evibence 574 (3d ed. 1984). See, e.g., United States v. Kasto, 584 F.2d 268 (8th Cir.

1978).
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being tried.** Practitioners and courts observed that the evi-
dence often served no real purpose and needlessly embarrassed
victims, At begt, it was often of minimal probative value. At
worst, it was likely to confuse and distract the fact-finders, dis-
courage the reporting of sexual assaults, and unnecessarily
waste the court’s time. 12

In 1978, Congress passed The Privacy Protection for Rape
Victims Act of 1978, which created Federal Rule of Evidence
(FRE) 412.** Adoption of this “rape shield” rule into military
practice as Military Rule of Evidence (MRE) 412 significantly
restricted the introduction of evidence of avictim'sprior sexual
behavior and greatly changed the way practitioners try sexual
offense cases.’> The rape shield rule of MRE 412 is a victim-
protection rule; its primary purpose is to safeguard sexual
assault victims from the degrading and embarrassing disclosure
of intimate details of their private lives.!®

Practitioners have litigated MRE 412 heavily sinceits enact-
ment. Courts have struggled to define key termsin MRE 412
that Congress did not define, and balance MRE 412's policies
against the constitutional rights of accused. After many years
of judicia interpretation, MRE 412 can seem more like a col-
lection of case-by-case rules than a unified body of legal rea-
soning following a clear standard.

The purpose of thisarticleisto help practitioners understand
and apply MRE 412, and to provide aroad map through its pro-
visions and extensive case law. The article first discusses the
scope and application of MRE 412. It then analyzes the three
exceptions to the rule's general prohibition, emphasizing the
exception for constitutionally required evidence. Then, the
article discusses the courts' application of the “constitutionally
required” exception, to help the practitioner coherently visual-

10. Soshnick, supra note 3, at 1.

ize this term’s legal definition. Finally, the article provides
some practical advice on the effective litigation of MRE 412
motions. While this article is intended for trial and defense
counsel alike, MRE 412 is arule of exclusion; therefore, the
article is presented primarily from the perspective of the most
likely proponent—the defense counsel.

The Rape Shield Rule: MRE 412
The Scope and Application of the Rule

Military Rule of Evidence 412 has two main components:
(1) evidentiary rules; and (2) procedural requirements.t” The
basic evidentiary rule of MRE 412(a) isthat in any “ proceeding
involving sexual misconduct,” evidence offered to prove that
an alleged victim engaged in other sexual behavior” or to prove
“any victim’'s sexual predisposition,” isnot admissible.’® Mili-
tary Rule of Evidence 412(d) defines* sexual behavior” as*“any
sexual behavior not encompassed by the alleged offense.”
“Sexual predisposition” has a broader definition and includes
any evidence that may have a sexual connotation for the fact-
finder; it refers to such evidence as a victim’'s mode of dress,
speech, or lifestyle, and other evidence that does not directly
relate to sexual activities or thoughts, but that may be presented
as an insinuation or innuendo of sexual conduct.®

The protections of MRE 412 apply to any case in which
“sexual misconduct” is alleged.?* The rule does not define
“sexual misconduct,” but defines “nonconsensual sexual
offense” to include rape, forcible sodomy, assault with intent to
commit rape or forcible sodomy, indecent assault, and attempts
to commit such offenses.?? Courts also apply MRE 412 to sex-
ual offenseswhere consent isnot adefense. Accordingly, if the

11. MCM, supra note 2, MiL. R. Evip. 412(a) analysis, app. 22, at A22-35. See, e.g., Kasto, 584 F.2d at 271.

12. MCM, supra note 2, MiL. R. Evip. 412(a) analysis, app. 22, at A22-35.

13. Pub. L. No. 95-540, 92 Stat. 2046.

14. Seegenerally Fep. R. Evip. 412, See also Doe v. United States, 666 F.2d 43, 46 (4th Cir. 1981) (“The text, purpose and legidative history of Rule 412 clearly
indicate that Congress enacted the rule for the special benefit of the victims of rape.”).

15. SaLTZBURG, supra hote 5, at 520.
16. MCM, supra note 2, MiL. R. Evip. 412(a) analysis, app. 22, at A22-35.

17. Seegenerallyid. MiL. R. Evip. 412.

18. Id. MiL. R. Evip. 412(a). Before the 1998 amendments to the Manual for Courts-Martial, MRE 412 only applied to “past sexual behavior,” defined as “sexua
behavior other than the sexual behavior with respect to which anonconsensual sexual offenseisaleged.” MANUAL FOR CourTs-MARTIAL, UNITED StATES, MiL. R. Evip.

412(d) (1994) [hereinafter 1994 MCM)].
19. MCM, supra note 2, MiL. R. Evip. 412(d).
20. Id.

21. 1d. MiL. R. Evip. 412(a).
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accused is charged with carnal knowledge, MRE 412 excludes
introduction of evidence of the victim’'s sexual history, even
though consent is not a defense to carnal knowledge.®

Not all evidence tending to have a sexual connotation is
automatically subject to MRE 412. Military Rule of Evidence
412 only appliesto evidence of other sexual behavior or sexual
predisposition of the victim. Evidence that the alleged victim
has made past false complaints of sexual offenses, for example,
isnot barred under MRE 412.* Courtshave not yet specifically
decided whether MRE 412 applies to evidence of prior sexual
assaults upon the victim.%  Although such incidents may be
considered to be sexual acts, at least one member of the Court
of Appeals for the Armed Forces has opined that the sexual
assault of avictimisnot sexual behavior engaged in by the vic-
tim as provided by MRE 412.%

The parties must be mindful of the purpose for which the
evidence of other sexual behavior is offered, and whether that
purpose brings the evidence within the policy considerations of
MRE 412. Courts may exclude evidence of a victim's past
behavior based on sexual innuendo, even when the evidence
does not fall within the literal language of MRE 412. In United
Sates v. Greaves,? the accused sought to introduce evidence

that the victim “worked in a Japanese bar, dressed provoca-
tively, and made good money.”?® Though the court admitted to
being uncertain whether MRE 412 applied to the evidence, it
applied MRE 412 and affirmed the exclusion of the evidence
because it believed “that [the accused] wanted the court mem-
bers to project . . . that [the victim] was in fact a prostitute.” 2
An advocate who offers evidence that appears to violate MRE
412's policy purposes will face a difficult task in persuading a
trial judge to admit it.

Military Rule of Evidence 412 isintended to be the primary
means of limiting evidence of a sexual offense victim’'s sexual
character and conduct.®® Consequently, courts may use MRE
412 to exclude evidence that may be admissible under another
rule of evidence3* The exclusionary provisions of MRE 412
apply in “any proceeding involving alleged sexual miscon-
duct.”®? The Rule defines “any proceeding” to include courts-
martial, as well as pretrial investigations pursuant to Article
32.% In United Sates v. Fox,* the Court of Military Appeals
held that Rule 412 also trumps Rule for Courts-Martial (RCM)
1001,% which permits relaxing the rules of evidence at the sen-
tencing phase.*® The court reasoned that limiting MRE 412's
application to the findings portion would defeat Rule 412's pur-

22. Id. MiL. R. Evip. 412(€) (defining “ nonconsensual sexual offenses” to include rape, forcible sodomy, or indecent assault where consent is a defense, and attempts

to commit such offenses).

23. See, e.g., United Statesv. Vega, 27 M.J. 744, 746 (A.C.M.R. 1988) (reasoning that MRE 412 wasintended to be broader in scope than the federal rule and protect
al sex offense victims, particularly since carnal knowledge is an offense of constructive force against children, clearly included within the intent of Rule 412). The
anaysisto Rule 412 also emphasi zes the drafters’ intent to apply Rule 412 as broadly as needed to serve the social policiesthat inspiredit. MCM, supra note 2, MiL.

R. Evip. 412(a) analysis, app. 22, at A22-36.

24. MCM, supra note 2, MiL. R. Evip. 412(b)(2) analysis, app. 22, at A22-36. The analysis statesthat, “evidence of prior false complaints. . . is not within the scope
of MRE 412 and is not objectionable if otherwise admissible.” 1d. The proponent of such evidence however, must be able to establish that the prior complaints were

actually false. See United Statesv. Velez, 48 M.J. 220, 227 (1998).

25. See United Statesv. Pagel, 45 M.J. 64 (1996).

26. Id. at 70 (Sullivan, J., concurring) (stating that “sexual assault . . . in my view isnot ‘sexual behavior’ engaged in by the victim as provided in MRE 412").

27. 40M.J. 432 (C.M.A. 1994).

28. 1d. at 437. Greaves was decided before the 1998 amendments to MRE 412 specifically barred evidence of avictim’s sexual predisposition. MCM, supra note
2, MiL. R. Evip. 412 analysis, app. 22, at A22-36. Under the current version of MRE 412, evidence that the victim “ dressed provocatively” would likely be excludable

as evidence of sexua predisposition. Seeid. MiL. R. Evip. 412(a).

29. Greaves, 40 M.J. at 437.

30. United Statesv. Vega, 27 M.J. 744, 746 (C.M.R. 1988); SaLTzBURG, supra note 5, at 598.

31. SaLTzBURG, Supra note5, at 598.

32. MCM, supra note 2, MiL. R. Evip. 412(a).

33. 1d. R.C.M. 405(i). Military Rule of Evidence 1101(d) also makes MRE 412 applicable in proceedings for search authorizations and pretria restraint. 1d. MiL. R.

Evip. 1101(d).
34. 24M.J. 110 (C.M.A. 1987).
35. Id. at 112.

36. MCM, supra note 2, R.C.M. 1001(c)(3).
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pose of protecting victims from needless embarrassment and
unwarranted invasions of privacy.¥

Exceptions to the General Rule of Exclusion

Notwithstanding the general rule of exclusion, MRE 412
provides three categories of exceptions.®® The first exception
allowsthe defense to introduce evidence of other sexual behav-
ior to prove that another person is the source of physical evi-
dence, such as semen or an injury. The second exception
permits the accused to introduce evidence of the victim's past
sexual behavior with him to prove consent.*® Both exceptions
are narrowly tailored, and their application is relatively clear.
The third exception, for constitutionally required evidence,® is
much broader, and far more difficult to define and apply.

Military Rule of Evidence 412(b)(1) statesthat evidence that
meets the requirements of an exception to Rule 412 is admissi-
ble only if it is “otherwise admissible under these rules.” 4
Thus, thefirst step in analyzing whether the evidencefitswithin
an MRE 412 exception is to determine the character and form
of the proposed evidence and its admissibility under the other
rules of evidence. For example, the proponent may wish to
present testimony from Person X that he overheard Person Y say
the victim engaged in an extramarital affair. This evidence
would be objectionable as hearsay.*? The proponent would not
be able to reach the question of admissibility under MRE 412
unless he could first qualify the testimony under a hearsay
exception or exemption.*®

Finally, even evidence that is admissible under all of the
other rules of evidence and meets at |east one MRE 412 excep-
tion must still survive the heightened scrutiny of MRE 412's

own balancing test.** Under MRE 412(c)(3), evidence of the
victim's other sexual behavior is only admissible if it is rele-
vant, and if its probative val ue outweighs the danger that it will
cause unfair prejudice.®® Thisisasignificantly higher standard
than the more familiar MRE 403 balancing test, which provides
that evidence may be excluded if its probative value is “sub-
stantially outweighed” by dangers such as unfair prejudice,
confusion of the issues, misleading the members, undue delay,
and waste of time.*

Exception A—Source of Semen, Injury, or Other Physical
Evidence

The first exception, MRE 412(b)(1)(A) (Exception A),
statesthat “ evidence of specificinstances of sexual behavior by
the aleged victim” isadmissibleif “ offered to prove that aper-
son other than the accused was the source of semen, injury, or
other physical evidence.”# Evidence that someone cther than
the accused is the source of injury or semen is usually admissi-
ble, subject to the need for the evidence's probative value to
outweigh the danger that it will cause unfair prejudice.®® The
temporal and circumstantial distance between the other sexual
behavior and the charged incident will likely determine how the
court will rule. For example, evidence that someone other than
the accused injured the victim during sexual intercourse four
months before an alleged rapeis generally not relevant to estab-
lish an alternate source of injury.*

Exception B—Prior Sexual Behavior With the Accused

The second exception, MRE 412(b)(1)(B) (Exception B),
permits the introduction of evidence to prove the alleged vic-

37. Fox, 24 M J. at 112; accord United States v. Whitaker, 34 M.J. 822 (A.F.C.M.R. 1992).

38. MCM, supra note 2, MiL. R. Evip. 412(b).
39. Id. MiL. R. Evip. 412(b)(1)(A)-(B).
40. Id. MiL. R. Evip. 412(b)(1)(C).

41. 1d. MiL. R. Evip. 412(b)(2).

42. Seeid. MiL. R. Evip. 801 (defining “hearsay” as an out-of-court statement, “other than the one made by the declarant while testifying at thetrial or hearing, offered

in evidence to prove the truth of the matter asserted”).

43. 1d. MiL. R. Evip. 801(d)-804. See, e.g., United Statesv. Velez, 48 M.J. 220, 227 (1998).

44, MCM, supra note 2, MiL. R. Evip. 412(c)(3).
45, |d.

46. |d. MiL. R. Evip. 403.

47. 1d. MiL. R. Evip. 412(b)(1)(A).

48. Seeid.; SaLTzBURG, supra note 5, at 599.

49. See, eg., United Statesv. Pickens, 17 M.J. 391 (C.M.A. 1984).
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tim’s consent. This provision states that evidence of “specific
instances of sexual behavior by the alleged victim with respect
to the person accused of the sexual misconduct . . . offered by
theaccused” isadmissible“to prove consent.”* Thisexception
permits the introduction of evidence of previous sexual activity
between the accused and the victim. Again, the evidence must
survive the MRE 412(c) balancing test.* A court is likely to
consider the time span between the prior and charged events—
and their factual similarity—to be the key factors. Therefore,
the accused will likely be permitted to present evidence that he
had aten-year sexual relationship with the victim immediately
before the alleged misconduct to prove that the victim con-
sented to the alleged sexual assault. However, evidence that the
accused and the victim had sexual intercourse ten years before
the charged incident will likely be excluded as too remoteto be
relevant or helpful .52

Exception C—Constitutionally Required Evidence

Military Rule of Evidence 412 is not arule of absolute priv-
ilege; its drafters did not intend for it to deprive an accused of
his constitutional right to present arelevant defense.®® Military
Rule of Evidence 412(b)(1)(C) (Exception C) states that “evi-
dence the exclusion of which would violate the constitutional
rights of the accused” is admissible if otherwise admissible
under the other rules of evidence.® The remainder of this arti-
cleattemptsto untangle and clarify the application of thesethir-

teen words—some of the most litigated language in the Manual
for Courts-Martial .

Exception C mandates the admissibility of constitutionally
required evidence, but does not explain what evidence the con-
stitution requires.®® The constitutional foundations of Excep-
tion C are the Sixth Amendment right to confrontation and the
Fifth Amendment right to due process.” An accused hasaright
to present evidence in his defense, so long as that evidence is
relevant, material, and favorable to the defense.® Excluding
defense impeachment evidence against a key witness may be
congtitutional error if it is reasonably likely that the evidence
could have “tipped the credibility balance” in the case to the
defense’sfavor.® But an accused’sright to present relevant evi-
denceis not uninitiated, and in appropriate cases, may “bow to
accommodate other |egitimate interests of the criminal trial
process’ or societal interests.®® The Supreme Court has held
that “[r]ape victims deserve heightened protection against sur-
prise, harassment and unnecessary invasions of privacy.”®!
Restrictions on the accused’s constitutional rights, however,
must not be arbitrary or disproportionate to the purposes they
are designed to serve.’2 “In determining admissibility, there
must be a weighing of the probative value of the evidence
against the interest of shielding the victim’s privacy,”% which
means that the trial judge must conduct a balancing test.% The
defense has the burden of demonstrating why the protections of
MRE 412 should be lifted to allow admission of the otherwise
proscribed evidence.®®

50. MCM, supra note 2, MiL. R. Evip. 412(b)(1)(B). Note that the remainder of MRE 412 also applies to evidence offered by the prosecution. 1d.

51. Id. MiL. R. Evip. 412(c).

52. SaLTzBURG, supra note 5, at 599.

53. United Statesv. Dorsey, 16 M.J. 1, 4 (C.M.A. 1983) (citing Davis v. Alaska, 415 U.S. 308 (1974)); MCM, supra note 2, MiL. R. Evip. 412(a) analysis, app. 22,

at A22-35.

54. Id. MiL. R. Evip. 412(b)(1)(C).

55. Many of the factual and legal questions practitionersregularly facein the context of Exception C also apply to Exceptions A and B. Thisisimportant to remember
because if the prospective evidence is not admitted under one of the first two exceptions, the argument that the evidence is “constitutionally required” will often be

the proponent’s fallback position.

56. MCM, supra note 2, MiL. R. Evip. 412(b)(1)(C); SaLTzBURG, supra note 5, at 600.

57. Michigan v. Lucas, 500 U.S. 145 (1991); Davis, 415 U.S. at 308.

58. United States v. Valenzuela-Bernal, 458 U.S. 858 (1982); United Statesv. Avery, 52 M.J. 496, 498 (2000); Dorsey, 16 M J. a 5. See SaLTzBURG, supra note 5, at
600 (citing Californiav. Trombetta, 467 U.S. 479 (1984); Farettav. California, 422 U.S. 806 (1975)).

59. United States v. Hall, 56 M.J. 432, 437 (2002).

60. Lucas, 500 U.S. at 149 (quoting Chambersv. Mississippi, 410 U.S. 284, 295 (1973)); Rock v. Arkansas, 483 U.S. 44, 55 (1987). See also United Statesv. Velez,
48 M.J. 220, 226 (1998) (explaining that “while relevanceis required, it is not a sufficient basis a one to establish a constitutional violation”).

61. United Statesv. Sanchez, 44 M.J. 174, 178 (1996) (quoting Lucas, 500 U.S. at 150).

62. Lucas, 500 U.S. at 151.
63. Sanchez, 44 M.J. at 178 (citing Lucas, 500 U.S. at 149-50).

64. MCM, supra note 2, MiL. R. Evip. 412(c)(3).
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Applying Exception C in atria court, therefore, requires
practitioners and judges to balance victim-protection against
the constitutional rights of the accused. It isfar easier to bal-
ance those interests in a particular case than to articulate asim-
ple or clear standard of admissibility under Exception C. In
theory, the evidence must be relevant, material, and favorable
to the defense, % and its probative value must outweigh the dan-
ger of unfair pregjudice.’” In practice, whether evidenceis con-
stitutionally required is determined on a case-by-case basis.®®
This means that understanding the limits of Exception C
requiresthe practitioner to (1) know its extensive case law; and
(2) know how to distinguish, analyze, and apply the closely
related concepts of relevance, materiality, and favorableness to
the defense. In many cases, distinguishing these concepts will
be difficult, but the advocate who is prepared to argue each of
themindividually may gain adecisive advantage over the oppo-
nent who does not.

Relevance and Materiality

Relevance is the key to admissibility under Exception C.%°
Relevance under MRE 412 is no more than a specific applica-
tion of the general principles of relevancein Rules401 and 403;
the proffered evidence must have a“tendency to make the exist-
ence of any fact that is of consequence to the determination of
the action more probable or less probabl e than it would be with-
out the evidence.”™ Traditionally, relevancereferred to the ten-
dency of evidence to make a fact more or less probable, while
materiality referred to the fact’s degree of consequence to the
determination of the action.” Today, “relevance” has swal-
lowed “materiality” within the single definition of relevance

65. United Statesv. Moulton, 47 M.J. 227, 228 (1997).

found at MRE 401.” Thismeansthat the advocate must be able
to articulate (1) what evidence he intends to offer; (2) how the
evidence makesthe fact more or less probable; and (3) how that
fact, if proven, is of consequence to the determination of the
accused’s guilt. The best way for practitionersto craft success-
ful arguments for relevance is to examine cases that presented
courts with similar facts and arguments. The extensive Excep-
tion C precedent cannot cover every factual variation, but it
does alert counsel to the location of the logical fault lines.

Courts usually reject theories of relevance that appear to be
veiled attacks on the victim's sexual morality or general predis-
position to sex. Ordinarily, sexual behavior by the victim with
others, even under related circumstances, is not admissible to
prove consent to sexual behavior with the accused.” Evidence
that the victim had worked as a prostitute or is sexually promis-
cuousis of minimal relevanceto her credibility or consent.™ In
United Sates v. Fox, ® the defense sought to introduce evidence
of the victim's past sexual behavior at the sentencing phase of
thetrial. The defense theorized that the victim’s prior (consen-
sual) sexual experiences mitigated the traumatic impact of the
accused’s assault on her. The court held that this evidence was
not relevant or material to the determination of an appropriate
sentence for the accused,” but did permit the accused to testify
asto his own state of mind about the victim’s receptiveness to
sex in general and sex with him in particular. The court held
that the accused’s beliefs about the victim's predisposition had
some relevance to the question of his state of mind, and that his
state of mind at the time of the offense was material to the ques-
tion of an appropriate sentence.” This illustrates the impor-
tance of articulating one'stheory of relevance carefully; a court

66. 1d.; see also United States v. Greaves, 40 M.J. 432, 438 (C.M.A. 1994); United States v. Williams, 37 M.J. 352, 359 (C.M.A. 1993); United States v. Elvine, 16
M.J. 14 (C.M.A. 1983); United Statesv. Dorsey, 16 M.J. 1, 5 (C.M.A. 1983). Courts have articulated several definitions of “constitutionally required.” United States

v. Lauture, 46 M.J. 794, 799 (Army Ct. Crim. App. 1997).

67. MCM, supra note 2, MiL. R. Evip. 412(c)(3); Greaves, 40 M.J. at 438.

68. United States v. Buenaventura, 45 M.J. 72, 79 (1996), quoted in United Statesv. Carter, 47 M.J. 395 (1998).

69. Carter, 47 M.J. at 398.
70. MCM, supra note 2, MiL. R. Evip. 401, 403. See Dorsey, 16 M.J. at 5.
71. MCM, supra note 2, MiL. R. Evip. 401 analysis, app. 22, at A22-33.

72. 1d.; seegenerally id. MiL. R. Evip. 401.

73. See United States v. Sanchez, 44 M.J. 174, 179 (1996); United States v. Hicks, 24 M.J. 3, 10 (C.M.A. 1987); United Statesv. Lauture, 46 M.J. 794, 799 (Army

Ct. Crim. App. 1997).

74. United States v. Greaves, 40 M.J. 432, 437 (C.M.A. 1994); United States v. Hollimon, 12 M .J. 791, 793 (C.M.A. 1982) (citing United States v. Kasto, 584 F.2d
268 (8th Cir. 1978)). But seeMCM, supra note 2, MiL. R. Evip. 412(b)(1) analysis, app. 22, at A22-36 (suggesting that where a hypothetical complainant, a prostitute,
had threatened to fabricate a rape allegation against the accused unless he paid her an additional sum, the admissibility of evidence that the victim was a prostitute

may be constitutionally required).
75. 24 M.J. 110, 111-12 (C.M.A. 1987).

76. Id. at 112.
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may hold that the same facts are relevant under one theory but
irrelevant under another.

Courts have accepted the validity of other specific theories
of relevance, and counsel who offer evidence of other sexual
behavior under one of these theories are the most likely to pre-
vail. Evidence of other sexual behavior by the victim may be
admissible when it demonstrates a motive for the victim to fab-
ricate the all egation against the accused.” The victim’s motive
to lie may be “to explain a pregnancy, injury, or in the case of a
minor, an all-night absence from home.””™ A victim’s desire to
protect her relationship with her boyfriend or husband and to
explain why she was with ancther individual may aso create a
motive to fabricate.®® Prior sexual behavior may be relevant
when it is so similar, distinctive, and unusual that it corrobo-
rates the accused's version of the alleged events or suggests
contrivance on the part of the victim.8! In cases involving
young victims, evidence of specific acts may be admissible to
show a source of unusually advanced sexual knowledge.®

“Simply stating a valid theory of relevance is not sufficient
to make evidence admissible, however.”® To be relevant, the
evidence must rationally support the theory, and the theory
must be significant to the outcome of the case.®* In other words,
the proponent must demonstrate that the proffered evidence
tends to prove the existence of the fact asserted.® If, for exam-
ple, the proponent intends to prove that the victim has amotive

77. 1d. The court explained its reasoning as follows:

to fabricate a rape alegation against the accused, the fact that
she had had an extramarital affair with athird person two years
previously would probably not be helpful to provethe existence
of that motive.®

Favor ableness to the Defense

The proponent who establishesthat the proffered evidenceis
relevant and material must also provethat it is“favorableto the
defense.” In asense, thisterm is misleading; it suggests a tac-
tical decision that logically should be the province of the
defense counsel. It would be more accurate to say that the evi-
dence must be “important” or “vital” enough to the defense to
have constitutional significance and overcome the policy inter-
ests of MRE 412.

Courts have used many different words to define “favor-
able” evidence®” Simply stated, evidence is favorable to the
defense when it isimportant to the defense’s theory, in the con-
text of all of the evidence that both sides will present at trial .2
Some courts have stated that the evidence must be “critical” or
“necessary, critical, or vital” to the defense case.® Asthis sug-
gests, the strength of the government’s case against the accused
isan important factor in the favorableness of the evidence, and
the strength of the defense’s other evidence is another. In
United Sates v. Williams,* the Court of Military Appeals held

If a person begins a sexual misadventure believing that the object of his attentions will be awilling and cooperative partner, then pursues this
behavior even after he becomes aware that his partner is unwilling, his conduct may be viewed as less culpable than that of one who, at the

outset, knows that his advances are unwelcome.

Id. This part of the holding in Fox is questionable in light of subsequent amendments to M RE 412 that specifically exclude evidence of the victim’s sexual predispo-

sition. MCM, supra note 2, MiL. R. Evip. 412 analysis, app. 22, at A22-36.

78. Olden v. Kentucky, 488 U.S. 227 (1988); Sanchez, 44 M.J. at 178; United Statesv. Williams, 37 M.J. 352 (C.M.A. 1993); United States v. Dorsey, 16 M.J. 1, 4

(C.M.A. 1983).

79. Sanchez, 44 M.J. at 179 (quoting Francis A. GILLIGAN & FRreDRIC |. LEDERER, CoURT-MARTIAL ProcEDURE § 20-32.32(b), at 837 (1991)).

80. See Sanchez, 44 M.J. at 178; Williams, 37 M J. at 352.

81. See United States v. Velez, 48 M.J. 220, 226-27 (1998); Sanchez, 44 M J. at 179.

82. United States v. Buenaventura, 45 M.J. 72, 79 (1996) (citing United States v. Gray, 40 M.J. 77, 79-80 (C.M.A. 1994); United States v. Hurst, 29 M .J. 477, 481

(C.M.A. 1990)).

83. United Statesv. Lauture, 46 M.J. 794, 799 (Army Ct. Crim. App. 1997).
84. Id.

85. United States v. Dorsey, 16 M.J. 1, 5 (C.M.A. 1983).

86. SeelLauture, 46 M.J. at 794.

87. Id. at 799 (listing some of the words courts have used to define “ constitutionally required” evidence, and applying some of the same words—such as “vital” and

“critical”—to define favorableness of the evidence to the defense).

88. Dorsey, 16 M.J. at 6.

89. Lauture, 46 M.J. at 799 (quoting Chambersv. Mississippi, 410 U.S. 284, 302 (1973); United States v. Sanchez, 44 M .J. 174 (1996)).
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that evidence of the victim’sextramarital affair with athird per-
son was necessary to the defense that the victim consented to
sex with him, then fabricated her allegation to explain to her
paramour why she was with the accused. The court reasoned
that the government’s case was less than overwhelming, and
concluded that the testimony might have shifted the outcomein
the defendant’s favor. %

Other factors that influence favorableness include whether
the evidence underminesthe credibility of acrucial government
witness, such asthe only eyewitnessto an allegation;® whether
the evidence is exculpatory or corroborates the accused’s testi-
mony;® and whether alternative evidence is available to
achieve the same benefit.®* Accordingly, if the proponent can
present other key exculpatory evidence without the sexual
behavior evidence, the evidence of other sexual behavior will
probably not be held to be favorable. For example, if the
defense has several options available with which to attack the
victim’s credibility, any MRE 412 evidence would be less
favorable in light of the entire defense case.® If, on the other
hand, the sexual behavior evidence isthe only available means
to impeach the credibility of the victim, the evidence becomes
more important, and thus more favorable.®

One more substantive barrier still stands between the propo-
nent and admission of the evidence—the special balancing test
of MRE 412(c)(3), which states that the probative value of the

90. 37 M.J. 352, 361 (C.M.A. 1993)
91. Id. at 361.

92. Dorsey, 16 M.J. at 6.

evidence must outweigh the danger that it will cause unfair
prejudice.®” Although there is some authority for weakening, if
not omitting, this balancing test for Exception C evidence,®
courts continue to apply MRE 412(c)(3) to all three of the
exceptionsto MRE 412, including Exception C.% Practitioners
should therefore be prepared to argue that the probative value
of the evidence outweighs the danger that it will create unfair
prejudice.

Procedural Rules

The second part of MRE 412 is a detailed set of procedural
rules.’® The proponent must know and follow these require-
ments; failure to comply with them may result in exclusion of
the evidence.1®*

A party intending to introduce evidence under MRE 412
must first provide notice by filing awritten motion at least five
days before the entry of pleas.!® The proponent must serve the
motion on the opposing party and the military judge, and must
also notify the alleged victim.®® The motion must include an
offer of proof specifically describing the evidence the propo-
nent intends to introduce and stating the purpose for offering
the evidence.’®* Although the proponent need not make a prof-
fer when the substance and materiality of the evidence are obvi-
ous,’ this course of action carries the obvious risk that the

93. SeeUnited Statesv. Velez, 48 M.J. 220, 223 (1998) (rejecting defense evidence of the victim’s prior sexual behavior when the defense was that the alleged sexua

contact never happened).

94. Dorsey, 16 M.J. at 7.

95. Velez, 48 M.J. at 227.

96. See United Statesv. Lauture, 46 M.J. 794, 799 (Army Ct. Crim. App. 1997).

97. MCM, supra note 2, MiL. R. Evip. 412(c)(3).

98. United States v. Williams, 37 M.J. 352, 360 n.7 (C.M.A. 1993). The court in Williams stated that:

In United Satesv. Dorsey, 16 M.J. 1, 8 (CMA 1983), this Court did not consider itself bound to apply the balancing test required under [M RE]
412(c)(3), yet applied the test nonetheless. Once again, under aliteral interpretation of [MRE] 412(b)(1), this Court is not required to apply a
balancing test for undue prejudice independent of any requirements under [MRE] 403.

Id.

99. See United States v. Greaves, 40 M.J. 432, 438 (C.M.A. 1994); United States v. Harris, 41 M.J. 890 (Army Ct. Crim. App. 1995). Recent case law suggests that
thisissue remains unsettled. United Statesv. Carter, 47 M.J. 395, 397 (1998) (Sullivan, J., concurring).

100. See MCM, supra note 2, MiL. R. Evip. 412(c).

101. Michiganv. Lucas, 500 U.S. 145, 152-53 (1991). Although counsel’s failure to provide notice may be so flagrant as to warrant exclusion of the evidence, the
better practice isto view MRE 412's notice requirement with flexibility. Accordingly, a continuance or delay isthe preferred remedy given the potential importance

of the evidence. SaLTzBURG, supra note 5, at 603.

102. MCM, supra note 2, MiL. R. Evip. 412(c)(1)(A).
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military judge will not agree that the evidence is obviously
material, and deny the motion. Not every permissible courseis
awise one; the counsel who fails to proffer what evidence he
intends to introduce throws away his first opportunity to sway
the military judge. The proponent should therefore clearly and
specificaly identify the evidence he seeks to admit to make the
clearest possible case for its relevance, materiality, and favor-
ableness to the defense.

If the proffer suggests the existence of evidence that meets
one of the three MRE 412 exceptions, the military judge must
conduct a closed hearing before admitting the evidence under
MRE 412.2% |f the proffer does not meet thisminimal standard,
no hearing is required.’® The parties may call witnesses,
including the victim, and may offer relevant oral or written evi-
dence. The alleged victim must be afforded a reasonable
opportunity to attend the hearing and to be heard.®

Practice Tips

Military Rule of Evidence 412 is balanced in favor of the
exclusion of evidence; advocates who seek to admit evidence
under this rule must be prepared to overcome significant obsta-
cles. Although the strength of the evidence is beyond practitio-
ners' control, counsel can strengthen their arguments by
understanding and skillfully applying the law to their facts.

Consider the following hypothetical.® The accused, A, is
charged with rape. The alleged victim, V, says she met A at his
apartment on the evening of the alleged assault. When V
attempted to leave, A forcibly prevented V from leaving and
raped her. Several hours before the alleged rape, V was with

another man, a friend of A, at the friend’s apartment. A knew
that V had had sex with hisfriend at that time. Knowing this, A
accused V of being a“whore” because she had just had sex with
his friend and then wanted to have sex with A. That evening, V
reported that A had raped her.

A intends to testify at trial that he accused V of having an
affair with his friend, and about V's reaction to A's accusation.
The defense also intends to call Asfriend to testify that he had
a sexual liaison with V earlier on the same evening as the
alleged assaullt.

Tip #1—Use a Valid Theory for Admission of the Sexual
Behavior Evidence

The proponent must have avalid purpose for presenting evi-
dence of an alleged victim's other sexual behavior.*® As previ-
ously discussed, courts have accepted several specific theories
of relevance; theseinclude evidence of avictim’smotiveto fab-
ricate,™* evidence of a source other than the accused of sexual
knowledge beyond the victim’s tender years,'? evidence of
mistaken identification of the accused by the victim,*® and evi-
dence of the victim’s unusual and distinctive behavior that ver-
ifiesthe accused’sversion of the charged incident.** Thisisnot
an exclusive list, and proponents should analyze the case law
and available evidence and seek to apply other legitimate alter-
natives. Practitioners should also be familiar with—and
avoid—theories of relevance that courts have specifically
rejected. !

The proponent must articulate the purpose for offering the
evidence and be prepared to explain and argue each step of the

103. 1d. MiL. R. Evip. 412(c)(1)(B). One commentator expresses concern about the use of the term “opposing party” and to whom thisterm is intended to refer—the
staff judge advocate, chief of military justice, or trial counsel. SaLtzBuRrG, supra note 5, at 602. Service on any of these government counsel will usually be sufficient,

however.

104. MCM, supra note 2, MiL. R. Evip. 412(c)(1)(A).

105. United Statesv. Means, 24 M.J. 160, 162 (C.M.A. 1987) (citing United States v. Peters, 732 F.2d 1004 (1st Cir. 1984)).

106. MCM, supra note 2, MiL. R. Evip. 412(c)(2); SaLTzBURG, supra note 5, at 602-03.

107. United Statesv. Sanchez, 44 M J. 174, 177 (1996) (“ To require a hearing when the offer has not met the threshold requirements would undermine the rationale
for MRE 412(a) and (b)—to protect the victims against humiliating, embarrassing and harassing questions.”).

108. MCM, supra note 2, MiL. R. Evip. 412(c)(2).

109. The hypothetical and the arguments that follow are taken from United Satesv. Dorsey, 16 M.J. 1 (C.M.A. 1983). The argumentsin the dissent favor exclusion

of the evidence. Id. at 8-13 (Cook, J., dissenting).

110. See, e.g., United States v. Greaves, 40 M.J. 432, 439 (“The defense counsel failed to demonstrate the specific evidence that he would introduce or to articulate

atheory of admissibility.”).

111. See, e.g., United States v. Williams, 37 M.J. 352 (C.M.A. 1993); Dorsey, 16 M.J. at 1.

112. See, e.g., United Statesv. Pagel, 45 M.J. 64 (1996); United Statesv. Gray, 40 M.J. 77 (C.M.A. 1994).

113. See, e.g., United Statesv. Buenaventura, 45 M.J. 72, 79 (1996).

114. See, eg., United States v. Sanchez, 44 M.J. 174 (1996).
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analysisfor thejudge. Never assumethat the purposefor offer-
ing evidence is obviousto thejudge. If the proponent givesthe
judge a vague and indefinite proffer, the judge may conclude
that the real purpose for offering the evidence is a “smear
attempt to paint the victim in a bad light.” 116

In the hypothetical case of A, the proponent’s theory is that
the evidence showsthat V has amotive to fabricate the claim of
rape. He will argue that it is reasonable to infer that V, con-
fronted with A's accusations, felt guilty about her own conduct,
became angry with A, and wanted revenge against him. Hewill
also arguethat it is reasonable to infer that V fabricated aclaim
that A had raped her out of vindictiveness against A. The evi-
dence of V's vengeful reaction is supported by the truth under-
lying A's accusation about the affair. The truth of the
allegations will be established through testimony of A's friend,
and perhaps through cross-examination of V herself.

Contrast the argument above with one that simply states that
evidence of V's affair with A's friend is admissible because “it
goes to her credibility.” Given such a meager proffer, the mili-
tary judge is unlikely to admit the evidence.

Tip #2—The Purpose Must Be Consistent With the Case Theory

The proponent must understand—and be prepared to articu-
late—how the evidence supports the defense theory of the case.
If the purpose for offering evidence does not advance that the-
ory, the evidence will likely be found to be irrelevant.

Inthe hypothetical case of A, the defensetheory isthat V fab-
ricated the rape claim to get revenge against A. A's counsel
could argue that the evidence of V's affair with A's friend—and
the resulting argument between V and A—provides the motive
for thefalse claim. That is, A knew about the affair and angrily
confronted V with this knowledge, which gave V a motive to
fabricate the rape accusation against A. If the proponent makes
this argument for admission of the evidence of the affair, it will
support the defense theory and is relevant to the case.

Contrast this argument to the argument made by the
defense counsel in United Sates v. Velez.*'” |n Velez, the

defense counsel argued that the other sexual behavior created a
motive for the victim to fabricate the accusation. However,
instead of using the evidence to directly support this argument,
the defense counsel actually offered the evidence to prove that
the victim had a pattern of repeatedly placing herself in sexual
situations and then making questionable complaints to the
authorities™® Finally, histheory of the case wasthat the alleged
incident never occurred—a theory that was not supported by
the evidence of the other sexual behavior. Not surprisingly, the
court held that the victim’s prior sexual behavior was irrelevant
and inadmissible.1t°

Tip #3—Argue That the Evidence Is“ Relevant, Material, and
Favorable”

To be constitutionally required, evidence must be “relevant,
material and favorableto the defense.” 1 The proponent, there-
fore, should argue how the proffered evidence satisfies each of
these components of the standard independently. These com-
ponents can be logically difficult to separate from each other;
arguments for relevance and materiality are aimost certain to
overlap with each other, and may also overlap with the argu-
ment for favorableness. Practitioners should still analyze and
argue the standard for Exception C methodically, one compo-
nent at atime. Thisrequires counsel to have astrong command
of the facts and evidence in their cases, aswell asthe law.

Having already discussed the relevance and materiality of
the hypothetical evidence of V's affair with Asfriend, A's coun-
sel would next argue that its admission is favorable to the
defense. Assume that the government’s case consists entirely
of V's testimony that A raped her. The government’s case
would be far from overwhelming, and V's credibility would be
acritical issue in the case. The proffered evidence is directly
related to V's motive to lie, and therefore, to her credibility.
Furthermore, A's friend will testify about the affair he had with
V on the night of the alleged incident. By doing so, thiswitness
will also partially corroborate A's version of the facts. Accord-
ingly, acourt is likely to find that the evidence is favorable to
the defense.

115. See, eg., United States v. Hicks, 24 M.J. 3 (C.M.A. 1987). The defense counsel’s stated purpose for presenting evidence of the victim’s prior sexual behavior
was to show that she was “not pure as the driven snow.” Id. at 9. Thetrial judge stated that this was not a permissible basis to introduce evidence under MRE 412,
and asked the civilian defense counsel, “ Can you make it relevant, please, sir?’ Id. at 10. The defense counsel responded, “No, Your Honor, | cannot.” 1d. Thetria
judge then said, “Then it's not admissible.” 1d. The court held that this offer failed to even minimally demonstrate that the evidence was relevant. Id.

116. United States v. Velez, 48 M.J. 220, 228 (1998).
117. 1d.
118. Id. at 226.

119. Id. at 228.

120. United Statesv. Greaves, 40 M.J. 432, 438 (C.M.A. 1994). See also United States v. Williams, 37 M.J. 352 (C.M.A. 1993); United Statesv. Dorsey, 16 M.J. 1,
5(C.M.A. 1983); United Statesv. Lauture, 46 M.J. 794, 799 (Army Ct. Crim. App. 1997).
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Tip #4—Have a Plan for Presenting the Evidence

The proponent should plan what facts he must prove to
establish his theory and how he will prove each of those facts.
Alternatives include cross-examining the victim, calling addi-
tional witnesses, or presenting documentary evidence. If the
proponent will need any other evidence, he must be certain that
it is available and accessible. At a minimum, the proponent
must be able to explain clearly to the military judge exactly
what evidence hewill present at trial. Whenever possible, how-
ever, he should be ready to actually present the witnesses and
evidence at the motion hearing.*?*

In United Sates v. Carter,'? the defense counsel vigorously
argued for the admission of evidence that the victim had a sex-
ual relationship with her female roommate at the time of the
alleged rape.’® The defense counsel intended to use this evi-
dence to show that the victim had a motive to fabricate her
claim that the accused raped her. According to the defense the-
ory of the case, the victim had consensual sex with the accused,
but claimed that the sex was without her consent when her
roommate learned of it. The defense counsel argued that the
victim’'s desire to protect the relationship with her roommate
motivated her to fabricate her allegation. When the military
judge stated that he was willing to hear the testimony, the
defense could not identify a witness who could testify that the
purported relationship existed.!* Practitioners who move to
admit evidence under MRE 412 must plan for success by pre-
paring their evidence for trial.

Tip #5—Use Experts

Thereisno exclusive list of permissible theories of admissi-
bility under MRE 412. Not all evidence will fit squarely into
one of the limited categories supported by existing case law. A
proponent may need to offer a new theory to fit the available
evidence. The theory must not be speculative, however. For
exampl e, the proponent may seek to argue that the victim trans-
ferred another memory to the accused. Transference, cross-
modal memory, and integration areall examples of theoriesthat

will require expert testimony to establish their validity with a
sufficient degree of certainty and reliability.®> Experts will be
essential to establish the validity of less accepted or more
obscure theories and to apply them to the facts of the case.’?
Even widely accepted scientific theories can be difficult for
military judges and finders of fact to understand; an articulate
expert can give clarity and credibility to the defense argument.

Tip #6—Prepare Alternatives

The proponent should be prepared to give up some ground,
if necessary. Most cases need not be all-or-nothing proposi-
tions. Accordingly, the proponent should prepare to suggest
other alternativesin the event the court does not admit all of the
proffered evidence. Getting some of the evidence admitted is
preferable to getting none at al. The proponent may be able to
formulate a “fallback position” that accomplishes the propo-
nent’s main objective without using the evidence of sexual
behavior. In the hypothetical case of V and A, for example, A's
counsel wishesto show that VV had amotiveto fabricate her alle-
gation that A raped her. If the military judge does not allow A's
counsel to present evidence of V's affair with A's friend, he
should then ask the military judge to admit evidence of A's
accusation about the affair, and V's reaction to A's accusation.
If the judge denied this request, A's counsel should clarify the
extent to which he could offer evidence of the argument
between A and V and attempt to paint a picture of the emotional
intensity of A's anger, without mentioning the reason for the
argument. Finally, A's counsel should be alert for the prosecu-
tion or awitness to open a door that would allow him to use the
evidence for impeachment or rebuttal .

The military judge is responsible for specifying what evi-
dence may be presented and how it may be presented.*?® The
judicial processinvolvesrisk, and the proponent should be pre-
pared to suggest alternatives for presenting the evidence that is
most important to his theory of the case. Practitioners on both
sides should prepare to suggest limiting instructions to prevent
the trier of fact from misusing the evidence. The practitioner
who is prepared to give up some ground is in a better position
to hold the ground that is most important to his objective.

121. Although MRE 412 aso applies to Article 32 proceedings, RCM 405 states that the defense “shall be given wide latitude when cross-examining witnesses.”
MCM, supranote 2, R.C.M. 405(h)(1)(A). A prudent practitioner will remember that the Article 32 hearing may be the best opportunity to explore any potential MRE
412 evidence and build a foundation for success at an MRE 412 hearing, or on cross-examination at trial.

122. 47 M.J. 395 (1998)
123. Id. at 397.

124. Id.

125. See United States v. Buenaventura, 45 M.J. 72, 81 (1996) (Crawford, J., dissenting); United States v. Sanchez, 44 M.J. 174 (1996).

126. See generally Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 595 (1993).

127. See MCM, supra note 2, MiL. R. Evip. 613.

128. 1d. MiL. R. Evip. 412(c)(3).
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Conclusion

Military Rule of Evidence 412 creates substantial obstacles
to the admission of evidence of prior sexual behavior. Courts
are reluctant to lift its protections unless the proponent can
clearly explain why one of the three listed exceptions applies.
Proponents should not expect that crossing the barriers of MRE
412 will be easy, and their opponents should not believe that
MRE 412 isimpermeable. Both parties may feel lost in amaze

of balancing tests, standards, and procedural roadblocks, but
successfully arguing an issue under the MRE 412 requires par-
ticularly careful attention to therules, the case law, and the pol-
icies behind them. The advocate who understands the law
clearly—and who can use this understanding to analyze his
argument for the military judge methodically—will have the
advantage.
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L eader Development:
Tactics, Techniques, and Proceduresfor Working with Union Employees!

Lieutenant Colonel Holly O’ Grady Cook
Plans Officer, Personnel, Plans & Training Office
Office of The Judge Advocate General

Introduction

You have just become the Corps Commander
at Fort Snuffy, a large Army installation with
41,000 soldiers and 8000 civilians. As an
officer with morethan thirty years of military
experience and schooling, you are confident
inyour ability tolead and devel op your offic-
ers and enlisted personnel; but, are you
equally confident that you are ready to lead
your civilian employees, 4000 of whom have
elected to have a union representative speak
on their behalf?

How prepared are the senior |eaders of today’s Army to lead
and work with the fifty-six percent of federal civilian workers
who belong to unions? In most cases, the answer depends on
whether they understand labor-management relationships and
their important role in successful leadership. Army leaders
“must be appropriately developed before assuming leadership
positions’® and “must have a certain level of knowledge to be
competent.”* Part of that knowledge includes devel oping tech-

know their people and how to work with them.®> To develop
these leadership and occupational skills, Army officers and
noncommissioned officers progress through a formal |leader
development system.® They receive extensive institutional
training at military schools throughout their careers.” They
advance to operational assignments® where they plan and exe-
cute complex missions worldwide using the most technologi-
cally advanced equipment and technically skilled personnel
available. Leaders carefully manage their careers and learn to
develop their military subordinates as they advancein rank and
responsibility. But do they learn to develop their federal civi-
lian employees, especially those represented by a union?®

In 2001, the Army had 114,798 union empl oyees—fifty-six
percent of its civilian workforce. Unions also represent fifty-
four percent of the civilian employees at the Department of
Defense (DOD), seventy-one percent of those in the Depart-
ment of the Air Force, and fifty-nine percent of those in the
Department of the Navy.® Most of these employeeswork inthe
United States, but union employees are also assigned to Ber-
muda, Puerto Rico, Panama, Guam, Europe, Japan, South
Korea, and Hawaii .t

nical, conceptual, and interpersonal skills that enable them to

1. A more detailed version of thisarticle was originally published in the July-August 2002 edition of the Military Review.

2. U.S. Orrice oF PERsONNEL MANAGEMENT, UNION RECOGNITION IN THE FEDERAL GOVERNMENT, STATISTICAL SUMMARY, SUMMARY REPORTS WITHIN AGENCIES, AND LISTINGS
WiTHIN AGENCIES OF ExcLusiVE RECOGNITIONS AND AGREEMENTS 52 (2002) [hereinafter StaTisTicAL SUMMARY].

3. U.S. Der'T oF ArRMY, Pam. 350-58, LEADER DEVELOPMENT FOR AMERICA’s ARMY 1 (13 Oct. 1994) [hereinafter DA Pam. 350-58].

4. U.S. Der'T oF ARMY, FIELD MANUAL 22-100, ARMY LEADERSHIP 1-7 (31 Aug. 1999) [hereinafter FM 22-100].

5. 1d.

6. DA Pawm. 350-58, supranote 3, at 1.

7. Ingtitutional training is the first step in the Army Leader Development Model and focuses on basic job skills. 1d. at 3. Officers usually complete a basic course,
advanced course, and the Command and General Staff Officer Course. Some officers also attend pre-command courses and senior service schools. Noncommissioned
officers (NCOs) attend basic training, advanced individual training, primary leadership development training, basic and advanced NCO courses, and, if selected, the
Sergeant’s Mgjor Academy. Officers and NCOs also attend a variety of short courses designed to develop further the specific skills needed for their positions. This

formal education process does not include detailed instruction in labor-management relations.

8. Operational assignments are the second step in the Army Leader Development Model and provide leaders the opportunity to translate institutional theory into
practice in progressively more complex assignments. Id.

9. Inthis article, the term “union employees’ connotes a “bargaining unit”—a group of federal civilian employees who have elected a particular union to serve as
their exclusive representative under a collective bargaining agreement (CBA). The fact that the union represents these federal employees does not necessarily mean
that the employees pay dues to the union or that every employee in the group voted for the union. This article addresses federal civilian employees represented by
unions under public sector labor laws. It does not address contractor employees covered by private sector labor laws or foreign nationals covered by unions under
their host nation laws.

10. SrATISTICAL SUMMARY, Supra note 2, at 51-53.
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As leaders move to assignments at higher levels of com-
mand, they inevitably supervise more union employees. The
Army’straditional military schools, however, do not train lead-
ers about labor-management relations. Leaders who have not
previously dealt with labor issues may gravely underestimate
their importance. Although it is possibleto learn these rules at
operational assignments, this method may become a process of
trial-and-error. Mistakes in labor relations often have legal
conseguences; they can also adversely impact mission accom-
plishment and the command’s relationship with its employees
and their elected union representatives. Leader self-devel op-
ment in the area of labor-management relationsis clearly supe-
rior to trial-and-error.’? As a minimum, Army leaders must
learn the basic rules of working with union employees; they
must also insure that the key subordinate leaders learn these
rules. Knowing these rules is an important part of becoming
“the very best leader you can be; your [civilian employees]
deserve nothing less.”

This article digtills the fundamental rules of labor-manage-
ment relations into eleven Tactics, Techniques, and Procedures
(TTPs). These TTPs are intended to help leaders develop their
management skills without suffering the consequences of
avoidable mistakes. They discuss such issues as preparing for
asuccessful command, training key subordinates, communicat-
ing with union members and representatives, and understand-
ing the consequences of violating the rules.

TTP #1—Know What Decisions Require Prior Notice to the
Union

When Physical Training (PT) at Fort Shuffy
started at 0600 and ended at 0700, soldiers
complained that because the Child Care
Center did not open until 0600, they could
not get to PT ontime. The Child Care Center
does not have sufficient staff to open earlier.
In response, you changed the PT start timeto
0630. The next day, the union filed an Unfair
Labor Practice (ULP) charge against you for
violating the rights of your civilian employ-
€es.

How could labor relations laws limit a commander’s exer-
cise of afundamental command prerogative, such as changing
aPT schedule? The answer to this hypothetical question isthat
the commander may change the schedule, but must first consult
with union representatives if the change could affect the work-
ing conditions of employees they represent.

Federal labor-management relations law requires agencies
to negotiate, or collectively bargain,®® with civilian employees
through their elected union representatives before making
changes or policies that affect union employees working con-
ditions.’* Some possible examples include rearranging office

furniture, canceling an office water cooler or newspaper sub-
scription, or implementing new parking rules.r” Not every
work-related issue is negotiable, however.® Congress has spe-

11. Id. at 105-231.

12. DA Pam. 350-58, supranote 3, at 1. Self-development is the third step in the Army Leader Development Model and is designed to fix weaknesses, reinforce
strengths, and stretch and broaden an individual beyond the job or training. Id.

13. FM 22-100, supra note 4, at 1-1.

14. Therules of the federal labor-management relations process are codified within the Federal Service Labor Management Relations Statute (FSLMRS), 5 U.S.C.
8§ 7101-7135 (2000).

15. The FSLMRS defines “ collective bargaining” asfollows:

[T]he performance of the mutual obligation of the representative of an agency and the exclusive representative of employeesin an appropriate
unit in the agency to meet at reasonable times and to consult and bargain in agood-faith effort to reach agreement with respect to the conditions
of employment affecting such employeesand to execute, if requested by either party, awritten document incorporating any collective bargaining
agreement reached, but the obligation referred to in this paragraph does not compel either party to agree to a proposal or to make a concession.

Id. § 7103(a)(12).

16. 1d. 8 7117(d)(2). Thereisno duty to bargain with union employees about issues that affect them only during off-duty hours. Nat'| Ass'n of Gov't Employees,
Local R5-168 and Dep't of the Army, Headquarters, 5th Infantry Div. & Fort Polk, La., 19 FL.R.A. 552 (1985).

17. 5U.S.C. § 7102(2) (stating that each employee shall have the right “to engage in collective bargaining with respect to conditions of employment through repre-
sentatives chosen by employees’). The statute defines “conditions of employment” that must be negotiated as “personnel policies, practices, and matters, whether
established by rule, regulation, or otherwise, affecting working conditions.” Id. § 7103(a)(14). Conditionsof employment do not include prohibited political activities,
the classification of any position, or anything prohibited by federal law. 1d.

18. For example, federal facilities do not have a duty to bargain over proposed changesto conditions of employment that will have avery minor or de minimis effect
on union employees. Gen. Serv. Admin. and Nat'l Fed'n of Fed. Employees Loca 81, 52 F.L.R.A. 1107 (1997) (deciding that an agency did not have to bargain over
temporarily relocating aunion employee from one building to another); Dep't of Health and Human Serv. and Am. Fed' n of Gov’t Employees, Local 1760, 24 F.L.R.A.
403 (1986) (holding that agency did not have to bargain with union employee when it changed the title of her position but did not change her duties).
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cifically exempted certain fundamental management responsi-
bilities, such as creating budgets, internal security, hiring,
firing, and the assignment of duties to employees, from the
negotiation requirements.’® While the substance of theserights
is not negotiable, the parties are obligated to negotiate over the
impact of theserights, if requested by the union. Leaderswho
want to change day-to-day working conditions that will impact
on union employees must give union representatives notice of
the proposed changes and the opportunity to bargain about
them.? Once an agency gives notice, the union must make a
timely request for bargaining. If not, then the agency may
implement the change. If the union asks to bargain over the
proposed change, then the agency must delay making the
change pending completion of the bargaining process.?

The hypothetical commander of Fort Snuffy may have vio-
lated the rights of his union employees by unilaterally changing
the PT start time without notifying the union representative and
giving him the opportunity to bargain over the impact this
change may have on union employees. Delaying the PT sched-
ule by thirty minutes could affect traffic conditions at the time
employees travel to work. They may have to slow down for
soldiers running in formation, or face increased traffic conges-
tion immediately after PT. If these employees arelate for work,
the agency could discipline them. Their union could therefore
argue that the PT schedule change impacts their working condi-
tions. This, inturn, would give the union thelegal right to prior
notice of the change and the opportunity to bargain over its
impact. Because the commander did not give the union repre-
sentative advance notice of this change, the union may now file
a ULP charge at the Federal Labor Relations Authority
(FLRA).Z

TTP #2—Understand the ULP Process

Once a union files a ULP charge against a command or
agency, there are two waysto resolveit. The first—and best—
way to resolve a ULP is for the parties to resolve the charge
through informal bargaining or through the grievance proce-
dure in the collective bargaining agreement (CBA).%= A repre-
sentative of Fort Snuffy, for example, could meet with the union
representative to discuss possible compromises. Among other
possible solutions, the parties could agree to temporarily give
affected civilians an additiona fifteen minutes of administra-
tive time to get to work on PT days, or find away to alleviate
traffic congestion. Regardless of its terms, an amicable com-
promise and the withdrawal of the ULP charge would save both
sides time and money, and would promote positive labor-man-
agement relations.

If the parties do not reach an informal agreement, the FLRA
will resolve the ULP charge at formal proceedings. Initially,
the FLRA’s General Counsel will receive the charge at one of
itsregional offices. The General Counsel (or aregional repre-
sentative) will investigate the charge, evaluate its merit, and
may then prosecute the charge at a hearing before an Adminis-
trative Law Judge (ALJ).?* An attorney from the Office of the
FLRA General Counsel will prosecute the case on behalf of the
party filing a ULP charge. Counsel for the other party—
whether that party is an agency or a union—uwill also have an
opportunity to present witnesses and evidence supporting its
side of the case. The ALJwill then decide the matter.?® Either
party may file exceptionsto the ALJ sdecision with the FLRA,
which will consider al the arguments before making a final
decision.®® A final decision by the FLRA binds the parties. In

19. 5U.S.C. § 7106(a) states that management officials have the following rights that are not subject to negotiation:

(1) to determine the mission, budget, organization, number of employees, and internal security practices of the agency; and

(2) in accordance with applicable laws—

(A) to hire, assign, direct, layoff, and retain employees in the agency, or to suspend, remove, reduce in grade or pay, or take other disci-

plinary action against such employees;

(B) to assign work, to make determinations with respect to contracting out, and to determine the personnel by which agency operations

shall be conducted;

(C) with respect to filling positions, to make selections for appointments from—
(i) among properly ranked and certified candidates for promotion; or

(ii) any other appropriate source; and

(D) to take whatever actions may be necessary to carry out the agency mission during emergencies.

20. 1d. § 7113(b).

21. 1d. § 7117(d)(3)(A).

22. The FLRA isthe federal agency responsible for interpreting and administering the FSLMRS. It aso rendersthe final decisionin al ULP cases. Id. 8 7104.

23. Seeid. §§ 7116(d), 7121(b), 7122(a)(1).
24. 1d. §8 7104(f), 7118(a)(1).
25. 1d. § 7118(a)(6); 5 C.FR. § 2423.40 (1999).

26. 5C.FR. §2423.40.
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very limited circumstances, a party may appeal to a federal dis- complied with their duty to bargain; they simply cannot reach
trict court.”? an agreement. In a civilian business, the employees could go
on strike, but federal employees do not have this option.*”
Instead, the Federal Service Impasses Panel (FSIP) will hear

Fig. I—Simplified Diagram of the ULP Process their dispute.®

Ageney changes policy affecting union employees’ working

Before going to the FSIP, the parties must first try to settle
conditions; fails 10 notify union re; tative

their impasse through mediation.” If the parties reach an agree-
ment, they will sign an agreement or memorandum of under-
standing concluding their mediation. If they do not reach an

L Union files ULP charge with FLRA regional office

[ LA General Gounsel of remonal oos e ] ¢ agreement, the mediation ends.* At this point, the parties may
agree to binding arbitration, or either of them may take the dis-
H - 3 13
General Counsel prosecutes if charge has marit pute directly to the FSIP.
AL hears both sides and issues decision The FSIP, a board within the FLRA designed to help agency
and union counterparts resolve their negotiation impasses,
Parlies file exceplions, if any, with FLRA hears disputes not resolved through negotiation, mediation, or

arbitration.™ When the parties cannot reach an agreement, the
FSIP will take “whatever action is necessary” o resolve the
impasse.” This can include reviewing written submissions,
holding a hearing, or using any other method the FSIP deems
appropriate for resolving the dispute. The FSIP then renders a
final, binding decision®® one that is very rarely subject to
review by a federal court.”” If either the agency or the union
fails to comply with the terms of the FSTP's decision, the other
party may file a ULP charge with the FLRA,* which could lead
to an expensive and time-consuming ULP hearing.

FLRA issues final decision

TTP #3—Understand the Impasse Resolution Process

What if the Fort Snuffy commander and the union have fully
discussed the PT start time, but cannot agree how to reduce its
impact on the umon employees? If the parties cannot agree,
they have reached an impasse.” Here, unlike the ULP scenario
discussed previously, no one has broken the law by denying the
other party the chance to bargain over an issue. Both sides have

27. SUS.C 57123

28, 24 C.FR. § 2470.2(3) (1999); UL.S. Der'r oF Arsmy, Pam. 690-33, Resowving Lasor Necomation Impasses para. 1-2 (1 Apr. 1983) [hereinafier DA Pam. 690-33].
20, 5U8.C § TH6(bMTIHA).

30, fd. § T119¢e); DA Pam. 690-33, vepra note 28, para. 3-2.

31 5 US.C §719a), (b); 5 C.ER. subpt. 2471.6; see Omace or tae Exvcumive Direcror, Fuourat Seevics [mpasses Pasiw, A Guion to Disrute ResoLumion Proce-
pures Usen By mie Feperas Service Impasses Paxew 4-5 (June 2002), available ar hup:iwww.flra.gov/fsip/fsip_drp.himl.  The paries typically choose a mediator
from the Federal Mediation Conciliation Service (FMCS) as a neutral third party to listen to their positions and help them resolve their dispute.  The mediator does
not decide the case: the parties do.  The mediator merely mects with the parties, together and separately, and allows them to vent their complaints and concemns.
Using the information provided, the mediator seeks concessions from ¢ach side and relays that information to the opposite side. The mediator has no authority 1o
force either side to concede or agree to any particular language. However. partics participating in the mediation process should remember that mediation is their last
chance 1o have direct mput into the outeome of their dispute.  1f mediation fails, a third party will review each side’s position, then direct specific binding contract
language to resolve the impasse.  Astule mediators focus primarily on the parties’ underlying concerns rather than on their specific d ds. Faor ple, a med
chosen to hear the Fort Snuffy PT case would focus on the reason why the PT time change concemns the union, rather than on the time change itself. This tactic gives
the parties flexibility in brai ming possible al ives that address the union’s concerns about employees being on time for work, while still alowing the command
to make the change it wants to support soldiers needing childeare during PT.

32 5CFER §2470.10.

33 5 US.C§7119(b).

34 14§ T19(e) ).

35, . § THe)SHBY ).
36. 5 C.ER. § 247110,

37. 5US.C.§ THYHEHSNC).

38, Jd. § 7116(a)(6), (L)(6).
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Fig. 2—The Impasse Resolution Process

Agency and union negotiate over impact of change, fail to reach |
agrecment

L Parties may attempt to arbitrate or mediate impasse

If mediation fails, FSIP resolves the impasse

TTP #4—Read the CBA

Army leaders must read the CBAs affecting their union
employees as soon as they arrive at a new unit. The CBA is the
document negotiated by command and union representatives
that establishes the rules applicable to a bargaining unit.*
Installations usually designate certain leaders as agency repre-
sentatives for labor-management relations, but all leaders are
bound by the terms of the CBA and must understand their
responsibilities towards union employees. At a minimum,
leaders and managers should know which employees the CBA
covers, which union represents them, and the rules governing
the day-to-day working relationship between the command and
those employees. For example, the first page of a typical CBA
might look like this:

Fig. 3—Cover Page of a Typical CBA

Collective Bargaining Agreement
berween
Fort Snuffy and the American Federation of Government
Employees (AFGE)
January 1, 2001 to January I, 2004

Table of Contents:
Applicability ... 1
Management Righis . .. 2
Official Time ... 3
Grievance Arbitration Procedures . . . 4
Leave Procedures . . . 5

39, Seeid § 7102(2).

This example immediately tells the reader that (1) there is a
CBA in effect at Fort Snuffy; (2) it covers all clerical employees
working on post; and (3) the AFGE represents them.*® Fort
Snuffy must comply with the CBA and work with AFGE on all
labor relations issues that affect the workers it represents. The
index highlights some of the specific subject areas the CBA
covers; some of these reflect statutory requirements, and some
are unique to the installation. Leaders can only comply with
these terms if they know what the rules are.

These first pages also reveal that the CBA will expire on 1
January 2004. The command should prepare to negotiate a new
contract with the union at least six months before then, unless
both sides want the existing CBA to roll over unchanged. The
installation should identify a team to represent it at the bargain-
ing table, and then schedule and fund training for its members,
The team should survey all of the levels of management about
specific terms in the CBA that it should target for renegotiation.
Tt should then draft proposed revisions to those terms and staff
them through the senior leadership.*

On many installations, Army leaders work with several
CBAs and unions representing their civilian employees. For
example, five different CBAs apply to five different groups of
employees working at Fort Bliss, Texas.* Each CBA governs
the day-to-day working conditions for the specific employees
covered by the agreement. All military and civilian leaders
working with union employees must understand their installa-
tion’s CBAs as part of their obligation to treat their employees
fairly.

How can leaders get access to their installation’s CBAs?
First, they can contact their servicing management-employee
relations (MER) or labor relations specialist and ask for copies
of all applicable agreements.* After reading the CBAs, leaders
should ask about the history of the relationship with each union.
If there is no installation MER specialist, Army leaders can
contact the labor counselor* at their servicing staff judge advo-
cate office for assistance. Labor counselors for reserve compo-

40, While the CBA states which employees it covers, the parties do not bargain over whom to include in the bargaining unit. When a union first secks to represent
a group of employees, it petitions the FLRA with the relevant information and the FLRA decides which employees constitute an appropriate bargaining unit. 5C.ER.
pL. 2422,

41. Every CBA must contain negotiated grievance pre to resolve co that stem from violations of the CBA itself, SU.S.C.§7121(a)(1). Ifthe parties
do not settle the grievanee within command channels, then either the command or the union may invoke binding arbitration to resolve the complaint.  fd. §
TI21(b)1)(C)(ii1).  Binding arbitration is the last step in cvery negotiated grievance procedure. fd. Usually. the parties cannot appeal an arbitrator’s decision, except
when they can show that the decision is contrary o any law, rule, or regulation. fd. § 7122(a)(1). The partics may also agree to use the grievance procedures to
enforce compliance with federal labor laws instead of ULP procedures. fd. § 7116(d).  Once a party elects to use the grievance procedures instead of the ULP process,
it may not change its mind. fd.

42, STATISTICAL SUMMARY, Supra note 2, at 154-56.

43, An MER or labor relations specialist is a civilian employee assigned 1o advise Army leaders on labor-management relations issues, prepare civilian personnel
documents relating to performance or discipline, and represent the agency in its contacts with union representatives. The MER speeialist also maintains copics of the
installation CBAs, and is often the best source for historical information regarding labor gement relationships at a facility. Labor relations specialists usually
work at the servicing Civilian Personnel Advisory Center (CPAC).
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nent units can be found at the servicing Regional Support
Command or at Fort McCoy, Wisconsin.*

TTP #5—Know the Players

While laws and agreements are the structure of |abor-man-
agement rel ationships, the people who participate in the process
often determineits success or failure. Army leaders who man-
age union employees must recognize the potential impact of
their actions on current and future labor-management relations.
New leaders can gain valuable insight about the labor-manage-
ment relationships on their installations by inquiring about the
history of those relationships. When a command and a union
have established a history of trust and mutual respect, a new
leader can focus on maintaining that positive relationship.
When personality differences and distrust have harmed therela-
tionship, a new leader must gradually rebuild it.

Garrison commanders and other leaders must know which
persons are designated representatives for the command and the
unions, how effectively they have interacted in the past, and
what [abor relationsissues have affected their interactions. Pre-
decessors, MER specialists, and labor counselors usually know
the answers to these questions. When potential labor issues
arise, leaders should work through agency representatives
rather than contacting union representatives directly. Agency
representatives should track any information sent to the unions
and any union responses, including requests to bargain over
certain issues.

After gathering information about the union and reading the
relevant CBAS, new agency representatives should meet their
union counterparts and try to make positive impressions early
in those relationships. Army leaders must recognize that they
will have to work harder at developing successful labor-man-
agement rel ationshi ps than more experienced union representa-
tives who may have been on their installations for years.
Agency representatives, however, change frequently, compli-

cating the process of building trust and respect with union rep-
resentatives. Designating non-union civilians as agency
representatives may help stabilize these relationships, but
Army leaders should also designate military representatives to
demonstrate that the military leadership cares about the union
employees’ concerns. Open, sincere, and regular communica-
tion with union representatives is the best way to build strong
working relationships with them.

TTP #6—nsure That Agency Representatives Receive the
Training They Need

Leaders have a duty to assess and develop themselves and
their organizations.® If leaders’ knowledge of the labor-man-
agement relations process is weak, they must add “self study,
reading programs, and civilian education courses’#’ to their
personal leadership development programs. Unfortunately,
most books about federal labor relations are written for labor
lawyers; they are not helpful resources for those who seek to
familiarize themsel ves with the basic elements of thelabor rela-
tions process. Some better resources include the Web sites of
the FLRA, Office of Personnel Management (OPM), and Army
civilian personnel offices.”® Commandersand their subordinate
supervisors should also attend labor relations or negotiation
courses offered at local installations or at the Army’s Civilian
Personnel Operations Center Management Agency
(CPOCMA).*® New battalion and brigade level commanders
can take federal labor relations classes during the Senior
Officer Legal Orientation (SOLO) Course a The U.S. Army
Judge Advocate General’s School,* or during pre-command
courses at Fort Leavenworth, Fort Belvoir, and Fort McCoy.

Army leaders must also devote time and resources to train-
ing their civilian leaders. Some civilian employees do not
understand the federal labor relations system because either a
union has never represented them or because they have never
worked with union employees. Leaders sometimes forget that
“[s]oldiers and civilians of the Active Army and Reserve com-

44. A labor counselor is ajudge advocate or civilian attorney responsible for advising senior leaders on the legal aspects of Iabor-management relations and repre-
senting the command or federal facility at third-party labor proceedings (for example, ULP hearings, federal mediations, and grievance procedures). The labor coun-
selor also advises the management team negotiating the CBA for the command or federal facility.

45. Personnel assigned to reserve component unitsthat do not have alabor counselor at the Regional Support Command can contact alabor counselor at Fort McCoy
by calling (608) 388-2165. Telephone Interview with Tim Johnson, Labor Counselor, Fort McCoy, Wisconsin (Feb. 6, 2002). The Deputy Chief of Staff for Personnel
at the servicing Regional Support Command will have the name and phone number for a specific point of contact at the Fort McCoy Civilian Personnel Advisory
Center. Telephone Interview with Kim Meyer, Fort McCoy Civilian Personnel Advisory Center (Feb. 6, 2002).

46. FM 22-100, supra note 4, at ix.

47. DA Pawm. 350-58, supra note 3, at 3.

48. The FLRA Web site, www.flra.gov, contains extensive information about rules and procedures for UL Ps, impasses, negotiation, dispute resolution, and other
labor relationsissues. It also has copies of FLRA decisions. The Office of Personnel Management helps federal government agencies work effectively with federal
labor organizations. Its Web site, www.opm.gov/Imr, contains numerous resources for managers and agency representatives. The Army aso maintains a labor law

Web site at http://cpol.army.mil/index.html.

49. The CPOCMA offersnumerouslabor relationsat Aberdeen Proving Ground, Maryland, each year, including alabor relations course for executives. Courseinfor-
mation is available at CPOCMA's Web site, www.cpocma.army.mil/catal og/list-al pha.htm.
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ponent are equally essential to the success of our national secu-
rity.”st Army leaders should give civiliansthe sametraining in
labor relations as their military counterparts.

TTP #7—Management Must Say Neutral About Employee
Participation in Unions

A union employee at Camp Snuffy, Korea
submitted a request to stay in Korea for
another overseas tour. The command has
granted similar requests in limited circum-
stances, but denied this one without explana-
tion. Isthisa problem?

Federal law gives civilian employees the absolute right to
decide whether they will join unions or participate in union
activities, free of coercion or interference with their choices.>
L eaders may not express their disapproval of a particular union
or encourage employees to join a different union.*® They may
not penalize or discriminate against any employee for filing a
complaint against an installation or supporting union activity.>
Assume that the hypothetical civilian employee in Korea was
an active member of the union and that the command disap-
proved of hisunion activities. If the union could show that the
command denied the employee’s tour extension for this reason,
the FLRA would find that the command interfered with the
employee's statutory rights and engaged in a ULP.

Just as management must respect workers' choices to join
unions, the unions must also respect workers' choices not to
join them. Unions may not coerce or discriminate against
workerswho are covered by a CBA but choose not to pay dues
or participate in union activities.® Once a group of employees

elects a union to represent it, the union has a duty to represent
each of them fairly and equally, including employees who do
not join the union.’ If, for example, a union routinely hires
lawyers to represent its dues-paying members at UL P hearings,
but merely provides union representatives for non-members,
such a practice would create the initial appearance of discrimi-
nation, and thus, a ULP%

TTP #8—Agencies and Unions Must Bargain in Good Faith

Army representatives must bargain with their union counter-
parts in good faith, beginning when they negotiate their first
CBA, and continuing through any bargaining over changes to
the CBA or working conditions.® Army leaders must always
work through union representati veswhen discussing changesin
working conditions or other issues subject to bargaining; they
must not go directly to the employees.® For example, aninstal-
lation that wants to modify the leave policiesfor union employ-
ees may not directly solicit employee preferences about this
work-related issue unlessit first obtains the union’'s permission
to do so. If the installation sends a survey to union employees
without the union’s permission and then implements any sug-
gestions it receives, it has bypassed the union, which may filea
ULP charge alleging a breach of the duty to bargain in good
faith.s

Union officials will often need information from the instal-
lation where the employees work to represent them properly.
They will submit requests to relevant Army offices to obtain
this information. A union request of this nature must show a
“particularized need” for the information—a link between the
information sought and the union’s duty to represent the
employees.®* Once the union demonstrates its need, the Army

50. The U.S. Army Judge Advocate General’s School offers the SOLO Course fivetimesayear. The SOLO is aone-week course for Army and Marine Corps bat-
talion and brigade commanders, covering the full spectrum of legal issues these commanders may encounter. The course includes el ectives on labor law subjects such
assexual harassment, labor-management relations, and civilian personnel law. Commandersinterested in attending the SOL O course should contact their Army Train-

ing Requirements and Resources System (ATRRS) representative.
51. DA Pawm. 350-58, supra note 3, at 3.
52. 5U.S.C. § 7116 (2000).

53. Id. § 7116(a).

54. U.S. Penitentiary Leavenworth, Kansas and Am. Fed' n of Gov't Employees, 55 FL.R.A. 1276 (1999).

55. 5U.S.C. § 7114(a)(1).

56. 1d. § 7116(b)(1).

57. Nat'l Treasury EmployeesUnionv. Fed. Labor Relations Auth., 800 F.2d 1165 (D.C. Cir. 1986) (holding that the duty of fair representation applies only to matters

related to the CBA).
58. 5U.S.C. § 7114(b).

59. 1d. 88 7111(a), 7114(a)(1).

60. See, e.g., Air Force Accounting & Fin. Ctr. and Am. Fed' n of Gov't Employees Local 2040, 42 F.L.R.A. 1226, 1239 (1991).

61. Internal Revenue Serv. and Nat'| Treasury Employees Union, Chapter 66, 50 F.L.R.A. 661 (1995).
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office receiving the request has a statutory duty to furnish the
information in atimely manner.®? Army officials cannot tell the
union to copy the information itself, charge the union for pro-
viding the information, fail to reveal that the information no
longer exists, destroy information, or delay itsrelease.®® If they
do, the union may fileaULP charge for failure to furnish infor-
mation as part of the agency’s duty to bargain in good faith.

TTP #9—Respect Employees Rightsto Union
Representation

Once civilian employees elect to have a union represent
them, federal law creates aright to union representation at two
types of work-related meetings. First, the union hastheright to
have a representative present at any “formal discussion” of a
grievance or work-related issue when one or more employees
from the bargaining unit are present.%* The statute does not
define the term “formal discussion,” but prior ULP cases have
helped to define it. The FLRA looks at the totality of the cir-
cumstances when deciding whether a meeting was formal; it
considers circumstances such as the location of the meeting, its
duration, who was present, whether there was an agenda, and
whether anyone kept notes of the meeting.®®

If the FLRA decides that a discussion is formal, its next
inquiry will be whether the agency gave the union advance
notice and the opportunity to be present.®® It does not matter
whether the employees want union representation at the discus-
sion; the union itself has aright to attend.’” If the agency did
not give the union notice and the opportunity to be present, the

62. 5U.S.C. § 7114(b)(4).

FLRA may find that the agency violated the union’s represen-
tation right and committed a ULP. The FLRA has held that
union representatives also have aright to speak at formal dis-
cussions.®® A union representative, however, may not disrupt
the discussion, or use it as a forum for irrelevant union busi-
neSS.Gg

Union members aso have the right to union representation
when agency representatives question them at “investigatory
examinations.”™ A meeting qualifies as an investigatory exam-
ination when: (1) an Army or DOD official talks to a union
employee as part of an investigation; and (2) the employee rea-
sonably believes that the discussion could result in disciplinary
action against him.” If the employee asks to have a union rep-
resentative present, the questioning official has three options.
First, the official can allow the union representative an oppor-
tunity to attend. Second, the official can end the interview and
continue the investigation without input from the employee.
Third, the agency official can give the employee the option of
either answering the questions without a union representative
present or having no interview at all.”? Note that the right to
union representation at an investigatory examination belongsto
the employee, not the union; the employee must affirmatively
invokeit for it to apply.”™ Investigators and agency officials do
not have a statutory obligation to tell union employees of their
right to have a union representative present before an investiga-
tory examination.” Agencies must remind employees of these
rights annually, however.” Possible methods for notifying
employees include mail, e-mail, or mandatory annual meet-
ings.™

63. Dep't of the Army 90th Reg’'l Support Command Little Rock, Ark. and Am. Fed'n of Gov’'t Employees Local 1017, No. DA-CA-80370, 1999 F.L.R.A. LEXIS
200 (Sept. 17, 1999); Soc. Sec. Admin., Dallas Region and Am. Fed' n of Gov't Employees Loca 1336, 51 FL.R.A. 1219 (1996) (concluding that the agency violated
duty to furnish information by destroying requested information and failing to tell the union that it no longer existed); Internal Revenue Serv. and Nat'| Treasury
Employees Union, Chapter 66, 50 F.L.R.A. 661 (1995) (finding that a three-month delay in responding to a union’s request for information was unreasonable).

64. 5U.S.C. § 7114(a)(2)(A).

65. Marine Corps Logistics Base, Barstow, Cal. and Am. Fed'n of Gov’'t Employees Loca 1482, 45 F.L.R.A. 1332 (1992).

66. See’5 U.S.C. § 7114(a)(2)(A).

67. 1d. § 7114(8)(2)(A).

68. Dep't of the Army, New Cumberland Army Depot and Am. Fed'n of Gov’'t Employees Loca 2004, 38 F.L.R.A. 671 (1990).

69. Nuclear Regulatory Comm’'n and Nat'| Treasury Employees Union, 21 F.L.R.A. 765, 768 (1986).

70. 5U.SC. § 7114(a)(2)(B).

71. Id.

72. U.S. Dep't of Justice U.S. Penitentiary Leavenworth, Kan. and Am. Fed'n of Gov't Employees Local 919, 46 F.L.R.A. 820 (1992).

73. 5U.SC. § 7114(a)(2)(B).

74. Agency officials should carefully review the relevant CBA to determineiif it imposes a more liberal notification requirement.

75. 5U.S.C. § 7114(3)(3).
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TTP #10—Under stand the Conseguences of Violating the Rules

A union files a ULP charge against Camp
Snuffy, Korea, for denying a union
employee’s overseas tour extension. The
FLRA finds that the command illegally
denied the request because of the employee’s
union activities. What could the FLRA do to
remedy thisviolation?

If the FLRA finds that an agency or a union has committed
a ULP, it can take any remedia action it deems necessary to
resolve the case.” In most cases, the FLRA will choose from a
combination of fiveremedies. First, when the FLRA finds that
a party has committed a ULP, it may order a public posting of
its decision for a specified period of time.”® Second, if the
agency violated the law, the FLRA decision will identify the
violation and what the agency must do toremedy it.” Third, the
FLRA decision may include a cease and desist order requiring
the agency to stop a continuing violation immediately.®
Fourth, the FLRA could issue a retroactive bargaining order
requiring the agency to go to the bargaining table to discuss a
policy change or working condition with union representa-
tives.® Finally, if the agency had disciplined an employee
unfairly, the FLRA could issue a status quo ante order remo-
ving any disciplinary action taken and returning the employee
to the position he was in before the ULP. Such an order may
include a provision entitling the employee to collect back pay
or reinstatement.®

If, for example, Camp Snuffy, Korea, denied its hypothetical
employee’s tour extension because of his legally protected
union activities, it would have committed a ULP. The FLRA
would probably order the unit to post a copy of its findings and
decision. If the employee had aready returned to the United

States, the FLRA could issue a status quo ante order, requiring
the Army to fly him back to Korea at government expense and
place him in his former job. It could also issue a back pay
award for the amount of any wagesthe employeelost asaresult
of the command’s denial of the tour extension.®

Although much of this article has discussed potentia viola-
tions of the rules by agencies, union representatives have the
same duties to bargain and act in good faith. If aunionimprop-
erly refuses to discuss an issue, refuses to cooperate in the
impasse resol ution process, or violates a settlement agreement,
the agency can file a ULP charge against it.#* The FLRA will
investigate and resolve such a charge using the same proce-
dures that apply to a complaint by aunion.

TTP #11—Build and Preserve Good Labor-Management
Relations

Violating the rules of good labor-management relations can
have legal consequences; it may also have less obvious but
equally destructive practical consequences. Army leaders must
work hard to build mutual trust and amicable relations with
their union counterparts. The conduct of every Army leader
who workswith aunion will contribute to the success or failure
of that relationship. Aboveall, Army leaders must comply with
therules, or risk causing lasting harm to the labor-management
relationship. Union employeeswill carefully observe the com-
mand’s attitude toward their welfare, their rights, and the rules.
Civilian employees—whether union or non-union—may
develop negative attitudes toward the command and their work
if they perceive that the command is unfair, uninformed, or
unconcerned about them.

76. Agencies should exercise caution when communicating directly with employees; the more prudent course would be to notify union representatives and obtain
their consent. Seeid. 88 7111(a), 7114(a)(1). Thisisespecially true of mandatory meetings, which could qualify as“formal discussions.” See Marine Corps Logistics
Base, Barstow, Cal. and Am. Fed'n of Gov't Employees Local 1482, 45 FL.R.A. 1332 (1992).

77. 5U.S.C. § 7105(g)(3).

78. See, e.g., Dep't of the Army, Dir. of Fin. and Accounting, Assistant Sec'y of the Army (Fin. Mgmt.), Indianapolis, Ind. and Am. Fed' n of Gov’'t Employees Loca
1411, 51 FL.R.A. 1006, 1012 (1996); Air Force Logistics Command, Wright-Patterson Air Force Base, Ohio and Am. Fed' n of Gov’'t Employees, 46 F.L.R.A. 1184,

1190 (1993).
79. 5U.S.C. § 7118(3)(7).
80. Id. § 7118(a)(7)(A).
81. Id. § 7118(a)(7)(B).

82. 1d. § 7118(a)(7)(C).

83. Memorandum from Joe Swerdzewski, General Counsel, U.S. Federal Labor Relations Authority, to Regional Directors, U.S. Federal Labor Relations Authority

(May 8, 2000), at http://www.flra.gov/gc/ulp_remedy/gc_ulpr2.html.

84. 5U.S.C. § 7116(b)(5)-(6).
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Conclusion

In the field of labor-management relations, leadership
begins at the top. Because the Army’s traditional military
schools do not teach |abor-management relations, leaders must
learn the process themselves or pay a price in unit efficiency
and morale. Reading the TTPs discussed in thisarticleis only
abeginning; leaders and their key subordinates must read their
installation CBA's, meet their agency and union representatives,
and build good relationships with them. They should coordi-
nate with their civilian personnel officesto train their key sub-
ordinates in the labor relations process.

Despite leaders’ best efforts, representatives of either side
may till violate therules. Leaders must understand and accept
the likely consequences of violations. Army leaders must be
the command’s standard bearers for efficient and amicable
labor-management relations. They must understand the labor
relations process and strive to abide by itsrules. By doing so,
they demonstrate that they can lead their union employees with
the same degree of competence and caring they show their mil-
itary personnel .

85. Theauthor would like to thank Mr. David Helmer, Labor Relations Officer, Office of the Assistant Secretary of the Army—Manpower and Reserve Affairs, and
LTC Chuck Hernicz, Department of the Army Labor Counselor, Labor and Employment Law Division, for their helpful commentsin finalizing this article for publi-

cation.
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Notes from the Field

International Law and Terrorism:
Some*“Qsand As’ for Operators

Brigadier General CharlesJ. Dunlap, Jr., USAF
Saff Judge Advocate
Air Combat Command
Langley Air Force Base, Virginia

Theeventsof 11 September 2001 present military lawyers—
like the rest of the U.S. armed forces—with a variety of new
challenges. The war on terrorism raises complex legal issues,
not theleast of whichiswhether itisa“war” at al. Asdifficult
asit may be to determine what |aw appliesto a particular ques-
tion, it may be even more challenging to translate one's legal
analysis into something that commanders and their troops can
understand.

This note presents a series of common questions raised by
recent events and a suggested answer for each question. These
answers are not intended to be comprehensive dissertations on
every aspect of each question; they are designed to guide prac-
titionersthrough the key points of law and help them give clear,
understandable responses to non-lawyers. For questions that
require further research, this note’s format and citations are
intended to provide the reader with a useful starting point. Itis
important to remember, however, that the international and
domestic laws that apply to terrorism are changing rapidly.
Practitioners, therefore, must stay current with these laws to

ensure that their answers follow the most recent authorities and
national policy.

1. What Is Terrorism?

The United States Code defines terrorism as “ premeditated,
politically motivated violence perpetrated against noncomba-
tant targets by sub-national groups or clandestine agents.”? The
Department of Defense (DOD) defines terrorism more broadly,
caling it “the calculated use of unlawful violence or the threat
of unlawful violence to inculcate fear; intended to coerce or
intimidate governments or societiesin the pursuit of goals that
are generally palitical, religious, or ideological.”®

2. Doesthe United Sates Consider Terrorisma Crime or An
“ Act of War” ?

Historically, the United States hastreated terrorist acts com-
mitted by non-state actors—persons not acting for a nation-
state—as crimes to be addressed by domestic law enforcement
authorities.* The United States is a party to severa interna-
tional treaties that apply to particular forms of terrorism; most
of these conventions require the parties to establish criminal
jurisdiction over offenders.® State-sponsored terrorism is ordi-
narily considered to be anational security issueto be addressed
by the armed forces.®

1. FindLaw maintains acomprehensive listing of U.S. laws related to terrorism. See generally FindLaw, Special Coverage: War on Terrorism, at http://news.find-

law.com/legal news/us/terrorism/laws.html (last visited Nov. 13, 2001).

2. 22 U.S.C. § 2656(d)(1) (2000).

3. JoINT CHiers oF STAFF, JoINT Pu. 1-02, DEPARTMENT OF DEFENSE DICTIONARY OF MILITARY AND AssociATED Terms 443 (12 Aug. 2002), available at http://

www.dtic.mil/doctrine/jel/new_pubs/jpl_02.pdf.

4. INT'L & OperATIONAL LAW DEeP'T, THE JupGE ADvOCATE GENERAL'S ScHooL, U.S. ArRmY, JA 422, OperaTIONAL Law Hanpeook 315 (2003) [hereinafter OPERATIONAL
Law HanpBOOK].

5. See, eg., Convention on Offenses and Certain Other Acts Committed on Board Aircraft, Sept. 14, 1963, 20 U.S.T. 2941, 704 U.N.T.S. 219; Convention for the
Suppression of Unlawful Seizure of Aircraft (Hijacking), Dec. 16, 1970, 22 U.S.T. 1641, 860 U.N.T.S. 105; Convention for the Suppression of Unlawful Acts Against
the Safety of Civil Aviation (Sabotage), Sept. 23, 1971, 24 U.S.T. 564, T.I.A.S. No. 7570; Convention of the Prevention and Punishment of Crimes Against Interna-
tionally Protected Persons, Including Diplomatic Agents, Dec. 14, 1973, 28 U.S.T. 1975, 1035 U.N.T.S. 167. The United States has enacted criminal statutes prohib-
iting specific terrorist acts as required by the respective treaties. See, e.g., 18 U.S.C. § 1203 (2000) (prohibiting the taking of hostages); 49 U.S.C. § 46502 (2000)
(prohibiting air piracy).

6. THE WHITE House, NATIONAL SECURITY STRATEGY OF THE UNITED STATES OF AMERICA 10-12 (2002) [hereinafter NATIONAL SECURITY STRATEGY], available at http:/
www.whitehouse.gov/nsc/nssall.html. Neutral nations have an obligation to prevent belligerents from using their territory for warlike purposes. Convention Respect-
ing the Rights and Duties of Neutral Powers and Personsin Case of War on Land, Oct. 18, 1907, art. 5, 36 Stat. 2310, 2323, 1 Bevans 654, 662. |If the “neutral” nation
permits belligerents to organize, recruit, or com