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~ Special Interest Items for Article 6 Inspections .

The following checklist, dated 24 October 1986, has been
distributed by The Judge Advocate General to all command
and staff judge advocates and will be used by general officers
when conducting UCMJ art. 6 mspectlons. This checklist su-
persedes the one that appeared in The Army Lawyer, Feb.
1986, at 5. Comments about the checklist are welcome and
should be forwarded to the Executive, Office of The Judge
Advocate General Washington, D.C.: 20310-2200.

1. GENERAL AREAS FOR INQUIRY

a. Office appearance and morale. Adequacy of facrhtles

b. Relations with commander(s) and staff and legal coun-
terparts (if any), higher headquarters (incl OTJAG) and
subordinate commands.

c. SJA objectives for commg 12 months.

d. Personnel status (officer, civilian, enlisted): authoriza-
tions filled? Critical losses identified to PT or other
appropriate office? :

e. Relations with the media. Do judge advocates and oth-
er personnel understand the rules?

- 'f. Positive and negative trends in functional areas. .

g. Is the office engaged in any non-JAG missions?

h. Is there a program designed to brief those leaving ser-
vice as to their post-employment restrictions? ‘

i. Does the office have a plan for professional develop-
ment of all personnel? Is budget consideration given for

personnel to attend career enhancing conferences or

training"

j. Status of relations with local oﬂic1als, including the lo-
cal bar?

k. Condition of library and hbrary holdmgs?

1. Is the office doing something new and mnovatlve m
support of the Family Action Plan?

m. Does the office have a current, functional SOP?

n. Does the office have a plan for premoblhzatlon legal
counseling?

0. What provision has the office made for moblllzatlon
and deployment plans pertaining to Military Law Centers
and JA sections?

p- Does the SJA office or the command have a Defense
Technical Information Center account? ‘

q. Enlisted Considerations.

(1) Who manages local ass1gnments—AG or SJTA?

(2) Are there shortages? If so, why?
. (3) Is there a SQT training program for legal
specialists?

r. What are office policies for sponsormg and developmg
summer interns?

2. INTRODUCTORY PROGRAM FOR NEWLY

ASSIGNED JA'S.
a. Does SJA office have one?
b. Do new JA’s spend time with troop units?

3. PHYSICAL FITNESS AND WEIGHT CONTROL
. a. Does SJA office have-a regular PT program?
b. Have personnel over 40 been medically screened?
c. When was last PT test? Did all personnel participate?
d. Are overweight personnel in a medically supemsed
weight control program?
e. Are personnel professional in appearance? Umform?
Grooming?
f. See also, item 7, DA MANDATED TRAINING.

4. LEGAL ASSISTANCE.

a. Is there a viable, aggressive preventive law program?

b. Are offices attractive and professxonal? Sufficient
privacy?

c. Are experienced oﬂicers ass1gned Are any members of
local bar? v

d. How does the SJA determine client satlsfactlon?

e. Are legal services publicized?

" f."Are soldiers getting legal assistance for OER/EER ap-
peals? Is there any sxgmﬁcant manpower unpact from this
requirement?

g How does the oﬁice handle circumstances in- Whlch
both spouses seek representatlon in domestic relatlons
matters? ,

h. Army Tax Assistance Program. What is the STA domg
to 1mprove tax assistance for soldiers?

i. What is the waiting time for.an appointment? For a
will, separation agreement, or power of attorney? ’

j. Is there an in-court representation program? Pro se
assistance?

k. How has the oﬂice been mnovatlve?

5 CLAIMS

a. Are experienced oﬁicers superv1s1ng clalms ofﬁce? How
long have they been assigned that duty?

b. Is the claims office monitoring potential tort claims?

c. Are judge advocates or claims attorneys investigating
tort claims over $15,000? Is USARCS provided immediate
notification of these claims? Is there continuing coordma-
tion with USARCS on these claims?  °

d. What is the relationship with MEDDAC? Involved in
risk management program? Is there a MOU wnth
MEDDAC?

e. How much was recovered in medical care recovery
claims last FY? Is a judge advocate actlvely managmg the
recovery program?

f. Are small claims procedures being used?

g. What is average processing time for payment of
claims?

h. How much was collected in camer recovenes last FY?
What is current trend?

i. Is the office monitoring obligations against Clauns Ex-
pendlture Allowance (CEA)? , :

j. Does the office have a current Claims Manual"

k. Does claims office staﬁing indicate requisite support of
claims mission?

l. Are claims personnel sufficiently trained? Which, if
any, have attended USARCS-sponsored workshops?

m. Is office properly equipped, receiving sufficient admin-
istrative support, and presenting a professional appearance?
. n. How does SJA determine client satisfaction? -

o. Is USARCS promptly notified of changes in address or
telephone number?

6. LABOR COUNSELOR PROGRAM. (Pohcy Letter
85-3)

a. Does SJA office have a designated Labor Counselor?

b. Has the Labor Counselor had sufficient trammg"
- c. Are library assets adequate?

d. Is the labor counselor position either civilianized or
occupled by-an experienced judge advocate?

- e. How long do judge advocates remain in the position of
labor ‘counselor prior to being rotated to other posmons
within the SJA Office?
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f. Do the labor counselor and the SJA have a close work-

the Equal Employment Opportunity Oﬂicer?

7. DA MANDATED TRAINING. s
* a. Do OSJA personnel participate in requxred trammg
such as physxcal traunng, weapons qualification, and NBC
training? @ -

b. Are military judges and TDS personnel mv1ted to par-
ticipate with OSJA? :

8. TERRORIST THREAT TRAINING (Policy Letter
85-5)

a. Are personnel properly tramed in 1egal aspects of
countering terrorist threats?

b. Asa minimum, do-all personnel have a workmg
knowledge of AR 190-52, TC 19-16, and the MOU be-
tween DOD, DOJ, and FBI on use of Federal thtary force
in domestic terrorist incidents? . .

9. RESERVE JUDGE ADVOCATE TRAINING

a. Does the office train JAGSO units? If so, what trammg
schedule do they use?

b. Are IMA’s assrgned to the office? Are there vacancies?
What management plan is used to schedule ADT, keep the
IMA’s informed of office developments, and assrst them in
getting required retirement points?: ’

c. What kind of working relatlonshlp does the SJA have
with the appropriate Army SJA in his area? -

"d. Does the ofﬁce part1c1pate in On Slte Reserve
instruction?

10. RECRUITING FOR | THE RESERVE- COMPO-
NENTS. (Policy Letter 86-5)

" a. Does the SJA have a program to 1dent1fy quallty legal
specialists and court reporters for service with the Reserve
Components? , .

b. Is information about these SOldlCI‘S bemg forwarded to
the OTJAG Senior Staff NCO? ‘

c. Does the SJA encourage quality Judge advocates and
legal enlisted soldiers to join.a Reserve Component?. Is
TIAGSA Guard and Reserve Affairs Division notified
when a quality judge advocate expresses an interest in ]om-
mg a Reserve Component? B

11, AUTOMATION. (Pohcy Letter 85-4)
a. Who is the automation manager?
b. What are the automation needs?
c. What is the plan to satisfy these needs?
d. What is the current status?

12. STANDARDS OF CONDUCT (AR 600—50)
_ a. Does the SJA office have a desrgnated Ethlcs
Counselor?

b.Is there an active discussion w1th GO and SES ‘person-
nel concerning their SF 2787

c. Are the 278’s reviewed with each GO at the time they
are first assigned to the. command or assume a new duty po-
sition in the command? ‘

d. Is there an actlve standards of conduct training
program?

e. Are the SJA and Etlucs Counselor fannhar w1th the ﬁl-
ing requirements for 278’s and 1555%. ..

f. Does the SJA have a firm grasp on the proper ap-
proach to take if local senior personnel (including the CG)
are alleged to have committed violations of the standards of
conduct?

-+ 13, INTELLIGENCE OVERSIGHT.
ing relationship with the Civilian Personnel Officer? With

a. Is the SJA aware of the mission, organlzatlon and
function of intelligence units within his jurisdiction?

b. Does the office maintain a library of current mtellx-
gence directives and regulatxons? ,

c. Have intelligence oversight attorneys recelved IN-
SCOM-sponsored training on intelligence law’ topics 'and
oversight responsibilities? Do they have 'the necessary secu-
rity clearances? - I .

14. MILITARY JUSTICE : :

a. Are appropriate confinement and ﬁnance and account-
ing offices bemg notified by electronic message within 24
hours of convening authonty action IAW paragraph 12-3,
AR 27-10?7 '

" b. Has an-active witness/victim assistance program been
developed and implemented? If implemented, what 1s SJ A’s
impression of program effectiveness?

-c. Is the jurisdiction expenencmg any problems w:th re-
quests for civilian and overseas witnesses?

d. Are rates for Article 15’s and courts-martial, and
courts-martial processing times: comparable to area com-
mand and Army-wide rates?:

e. Does a mutual support agreement exist between the
SJA and TDS, in‘which respons1b1hty for Pnonty III duties
is clearly defined? Is it working?

f. How are relatrons between: OSJA TDS and Tnal
Judges?

g. What efforts are being made to ensure that JA person-
nel are involved in the criminal justice process at-early
stages?

-h. Do commanders at all levels receive adequate instruc-
tion regarding military justice duties, especlally avoidance
of unlawful command influence? ~

i. Do court facilities {couriroom, dehberatlon room, wit-
ness waiting rooms and Judge s chamber) meet professronal
standards? :

15. TRIAL COUNSEL ASSISTANCE PROGRAM

a. Are trial counsel usmg the servrces of the Tnal Coun-
sel Assistance Program? -

- b.'Are the chief of ‘military Justlce and all tnal counsel at-
tendmg TCAP seminars?

“c. Are trial counsel satisfied with the assistance rendered
by the Trial Counsel Assrstance Program? P

16. LITIGATION. = o

a. Does the olﬁce have a program in the area of Contract
Fraud?

" b. What is bemg done to foster close relatronshlps with
U.S. attorneys?

" ¢. Is the office havmg any problems w1th the U .S. Attor-
ney’s office?

d. What kind of relationship does the office have with the
Maglstrate s Court? ’

e. What support is given the local hospital act1v1ty in lm-
gation matters, medical malpractice questions, and quahty
assurance/risk management issues?

f. Any jurisdictional problems on post? i -

g. What type of contact has the office had with local au-
thorities concerning child abuse and spouse abuse cases?

h. Is-the office sensitive to the requirement for detailed,
tomplete investigative reports in al.l cases in htrgatlon (IAW
AR 27-40)?

. i.-Does the office promote active partrcrpatlon of local
counsel in the prosecutlon and resolution of cases:in
litigation. : Lo
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j- Does the SJA office take an active role in the disposi-
tion of administrative complaints in areas such as Civilian
Personnel and Equal Employment Opportunity law.

17. CONTRACT LAW. B

a. To what extent is nature of legal work in SJA office
shifting from military justice to civil law areas such as ac-
quisitions, environmental, litigation, etc?

b. What activities at the installation are facmg commer-
cial activities review? (Contractmg out a major activity
such as DEH may require the usual contracts lawyer to
work full time on the CA project for an extended period.)

(1) Is the SJA comfortable that adequate legal support
is available? ‘ , o :

(2) Is the SJA prepared to discuss. contract types with
his commander?

c. Has the SJA visited the contracting office? Is at least
one lawyer designated and trained to provide installation
contracting support? Does the contracting officer know who
his lawyer is? Does the contracting officer view “his” law-

yer as part of the contracting team or merely another

obstacle to be overcome?

d. Is the installation anticipating any significant procuré-
ment of ADP equipment within the coming year? '

e. How is the Acquisition Law Specialty program viewed
by the SJA and other JA’s? What interest is expressed in
the specialty? The LL.M. Program? -

f. Is the SJA involved in acquisition issues?

" g How closely does the SJA monitor acquxsltlon law
advice?

h. Has the acqulsmon portlon of the moblhzatlon plan
been reviewed?

i. What acquisition law adv1ce is planned for predeploy—
ment and deployment?

j- What training by members of the SJA office has been
given (is planned) for members of the command concerning
irregular acqulsmons and ﬁscal law matters?

k. How many contracts, and what percentage of annual
contract dollars, were awarded during the last quarter of
the fiscal year? Could any have been awarded earlier with
advance planning?

1. How many contracts were awarded dunng the past
quarter and past fiscal year other than by full and open
competition? What percentage of total contracts awarded
and total contract dollars were involved in these awards?

m. How many bid protests were filed during the past
quarter and past fiscal year? How many were sustained?
What issues were involved and what remedial measures
were taken? To what extent was the SJA consulted and
involved?

n. How many contract clalms were filed during the past
quarter and past fiscal year? What issues were involved and
what, if any, remedial measures were taken? To what extent
was the SJA consulted and involved?

o. How many contracting officers’ final decisions were is-
sued during the past quarter and past fiscal year? What
issues were involved? How many were appealed to the

ASBCA or Claims Court? To what extent was the SJA con- ;

sulted and involved?

p- What is the general attitude of the command group
and staff concerning acquisition law issues? What actions
has the SJA taken to foster sensitivity to acquisition law
issues?

18. ENVIRONMENTAL LAW. : ‘
. a. Has the SJA appomted an: Envuonmental Law Spe-
cialist? Are there any on-going vmlatlons of federal or state
environmental laws?

b. How is the SJA assocrated with enwronmental person-
nel to make sure legal consrderatlon is given to all
environmental related projects? -

19. TRIAL DEFENSE SERVICE.

a. Is SJA support adequate?

b. Is an effort being made to enhance professronal
development? - -

20. MILITARY JUDGES.

a. Is SJA support adequate?: - -

b. Is an effort being made to enhance profess:ona]
development? -

21. INTERNATIONAL AND OPERATIONAL LAW

a. Is the OSJA involved in review of war plans, highlight-
ing law of war issues?

(1) Have attorney(s) within the office received training
in this area and have they been designated or speclahzed to
handle operational law problems?

(2) Do deSIgnated officers have the proper secunty

clearances to review the necessary plans and documents?

b. Is there a program to support TRADOC and
MACOM requirements for training regard.mg Geneva and
Hague Conventions?

(1) Does the SJA take a personal mterest in such
program?

'(2) Do attorneys partlclpate in or review tramlng?

" (3) When an attorney is demgnated as an instructor at
a TRADOC post, are there adequate hours provided for
LOW training and current POI’s prepared? .

- (4) What form has law of war trammg taken? (Class-
room, field exercises, CPX, etc.)

(5) Are unit personnel trained to the DOD/Army
standard d.e., commensurate w1th thetr dutles and
responsibilities?

(6) Is there a viable, aggresswe law of war tralmng/
preventive law program? : .

22, OVERSEAS SJA OFFICES.. - :

a. Is there an attorney within the oﬁice desngnated to
handle SOFA matters?

" b. Are the SJA and designated speclalxst familiar with the
SOFA supplementary agreement and the provxswns of AR
27-50?

c. Is there a certified trial observer in the office?

d. Are trial observer reports adequate and are there any
problems in regard to rights guaranteed to US soldiers, de-
pendents and civilians?

e. Are there good working relations with the local nation-
al prosecutors and policy officials?

f. Is the legal assistance officer familiar with spec1a1
problems facing the soldier overseas? Is there a local na-
tional attorney on the staff or available for consultations?

- g. Is the claims officer familiar with handlmg forelgn
claims?

23. ETHICS. -

a. Has an active training/review program been estab-
lished to sensitize judge advocates, civilian counsel and
support personnel to their ethical responsibilities?

b. What major issues/problems in the ethical conduct of
SJA personnel have arisen in the past year? How were they
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resolved? Have the lessons learned been communicated to
TIAGSA personnel responsible for instruction in this area?

‘c. Does every attorney have a personal ‘copy of the cur-
rent ABA Model Code of Profess1ona1 Respons1b111ty and
Judicial Conduct? N KRR

24. FELONY PROSECUTION PROGRAM. .

a. Is the SJA aware of the program, and what are hls/her
plans to participate in the program?

¢ b. If the program has been 1mp1emented how is it pro-
gressing, and what tangible results have been achieved?
What problems have been encountered; how have they been
resolved; and have those problems,eolutions, and results
been communicated to DAJA-LTG, the OTJAG staff ac-
tivity responsible for oversight of the program? '

25.. REGULATORY LAW. .. 7

Are procedures in effect for learning of and reportmg to
JALS-RL of utility. rate increases :and other. proposals af-
fecting local Army activities? ,

26. TRANSITION TO WAR. .
_a. Do contingency plans exist in the SJTA oﬂice for a par-

tial or complete (Division) (Corps) move out?.

b. Do SJA personnel have assigned roles for pamal or
complete move-outs?

.c. Do SJA personnel know what items of personal equxp-
ment’ they must have available for contingency plan
execution? v

d. Are contingency plans flexible? ‘

e. Are SJA contingency plans coordmated with the
Headquarters and the HHC? -

= A_Progeduljal.and Substaritive Guide to Civilian Employee Discipline*

‘ © " 'Major Gerard A. St. Amand ..
Personnel Plans. and Trammg O_tﬁce, O_ﬂ‘ice of The Judge Advocate General

‘ Inti'oductitm o
* Management'’s goal in connection with civilian employee
misconduct is to take proper and effective disciplinary ac-
tion, and to have that-action sustained if the employee
challenges it. The ability to take effective disciplinary action
is ‘critical to maintaining a well-disciplined work force. To
help management attain this goal, we, as attorneys and ad-
visors to management, must understand- what disciplinary
tools are available, what procedures must be followed to
impose the ‘various types-of disciplinary actions, and what
circumstances permit us to legally impose discipline. This
article will examine the various types of disciplinary actions
that federal supervisors can use, and the procedural and
substantive requirements for imposing discipline. .

Because most of this area is covered in detail in sections
of Title .5, United States Code, and implementing regula-
tions of the Office of Personnel Management (OPM) .and
the Department: of the Army, this article will concentrate
on these statutory and regulatory provisions and the cases
interpreting them. This article will also examine some of
the procedural and substantive constltutlonal issues that af-
fect c1v1han employee dlsclplme :

Types of Dlsclphnary Action

General

‘ Dlsclphnary tools avallable to federal managers range
from counselmg to removal. The Army’s regulation on ci-
vilian- employee dlsclplme, Army Regulation 690—700

chapter 751 ! estabhshes two categorles of dlsc1p11nary ac-
tions. The first category, informal dlsclplmary actions,
includes oral admonishments and written warnings.? The
second category, formal dlsc1pl1nary actions, ‘includes let-
ters of reprimand, suspensions, reductions in grade or pay,
and removals.? Informal action is encouraged as a first step
in constructive discipline. Formal disciplinary action may
be imposed for a first infraction, hOWever, if appropriate. 4

Informal Disciplinary Actlons

~ 'Oral admomshments, ‘oral counse]mgs, and warmng let-
ters are usually actions taken by the first or second line

supervisor. Even though some of these informal actions are

oral, it is important to make an officidl written record ‘of
any such disciplinary action. A written record will make it
easier to prove that management took these informal ac-
tions, and thus help to justify later more serious
disciplinary action if the employee commits additional mis-
conduct. Documenting ‘informal ‘disciplinary -action is
particularly important in the military services because
many supervisors are in the military and move often. With-
out a written record of the ‘minor disciplinary infractions in
this transient environment, -a problem employee may con-
tinue to be a problem employee, and more serious -adverse
action which is warranted may never be pursued. Informal

C ey

*This article was written while the author was the senior instructor in the Admmlstratlve and C1V11 Law D1v1s1on at TJAGSA
1 Dep t of Army, Reg No. 690-700.751, Personnel Re]atlons and Servxces, Discipline (15 Nov. 198 1) (105 8 July 1985) [heremafter AR 690—700 751 (105

1985)). ,
2AR 690—700751 para. ,]—3b .

‘# AR 690-700.751, para. 1-3c (105 1985).

4 AR 690-700.751, para. 1-3b (105 1985):
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disciplinary action should be documented on the Standard
Form 7B (Employee Record Card).’

Formal Disciplinary Actions

Formal disciplinary actions are initiated by the supervi-
sor, but they must be coordinated with the servicing civilian
personnel office (CPO) and the labor counselor. ¢

Written reprimands. The written repnmand is the least
severe of the formal disciplinary actions. It is a letter that
may be imposed by the immediate supervisor and placed in
the employee’s official personne] file (OPF) for a period of
one to three years.” The supervisor who imposes the ‘writ-
ten reprimand decides how long the letter will remain in
the employee’s OPF within this broad time constramt 8

Suspensions. Suspensions are divided into two categones
based on their length: suspensions for fourteen days or less,
and suspensions for more than fourteen days.? Suspensions;,
regardless of their length, result in the employee not report-
ing to work and not being paid for the period of suspension.
The procedural requirements to suspend an employee differ
depending on the length of the suspension. ! Because the
length of the suspension is measured in calendar days, a
fourteen-day suspension amounts to a ten-workday suspen-
sion for employees working & normal tour of duty, Monday
through Friday.

While there is no specific limit on the length of a suspen-
sion, a suspension cannot be indefinite. The suspension
must have a definite ending time, or there must be a specific
condition subsequent that will end the suspension.!! For
example, the Merit Systems Protection Board (MSPB) and
the courts have recognized the propriety of an “indefinite”
suspension pending disposition of criminal charges. * While
termed indefinite, such a suspension is not truly indefinite
because a specified condition subsequent—disposition of the
criminal charges—will end it. Indefinite suspensions pend-
ing dlsposmon of criminal charges are discussed more fully
later in this article. :

Reductions in grade or pay. While reductlon in grade or
pay are more frequently used in connection with perfor-
mance problems, they may be appropriate for some
misconduct problems. Most frequently, this type action is
used for disciplinary purposes to reduce someone from a su-
pervisory to a nonsupervisory position because the

employee’s misconduct adversely impacts on the special
trust and confidence reqmred of management personnel

Removals. The most serious disclphnary actlon is remov—

gl—firn ring the employee.

Procedural Requirements for Imposmg Formal Dzsc:plmary
Actions

. The procedures required to impose formal disciplinary
action vary depending on the type of action. As expected,
the more serious .the action, the more extensive the proce-
dural requirements to protect the employee being
disciplined.

’ Wrztten Repnmand

A wntten repnmand the least severe of the formal disci-
plinary actions, is the easiest to impose. If a supervisor,
after obtaining all reasonably available relevant informa-
tion, decides that a letter of reprimand is warranted, he or
she may issue the letter. Prior coordination with the CPO
and labor counselor is required, however. " In the process
of gathering all the relevant information, the supervisor
may, but does not have to, interview the employee in-
volved. !* Supervisors deciding to interview the employee
should be aware that although the employee generally has
no right to counsel at such an interview, if the employee is
part of a collective bargaining unit represented by a union,
the employee may be entitled to union representation at the
interview. ¥ Consult AR 690-700, chapter 751, paragraph
3-2 for more detailed guidance, to include guxdance on the
content of a letter of reprimand.

Suspensions for Fourteen Days or Less

The next more serious adverse action is the suspension
for fourteen days or less. There are significant statutory
procedural requirements for this type of adverse action. ¢
These statutory requirements apply only to suspensxons im-
posed agamst nonprobatlonary, competitive service
employees. " Excepted service employees, even those who
are preference eligibles, may be summarily suspended for
fourteen days or less.'®

.Nonprobationary, competitive service employees are enti-
tled to the following procedural protections in connection
with a suspension for fourteen days or less: advance written
notice specifying the reasons for the proposed action; the

$ Id. The SF 7B is outdated for many personnel purposes but may still be used to record informal disciplinary action. Sofne commands have fashioned local
forms for this purpose. Labor counselors should consult their civilian personnel office regarding local practice.

6 AR 690-700.751, para. 1-3¢ (I05 1985).
7 AR 690-700.751, para. 3-2a (105 1985).
81d.

95 U.S.C. § 7502, 7512 (1982).

105 C.F.R. § 752.201(c) (1986).

115 U.S.C. § 7501(2) (1982); Martin v. Department of Treasury, 12 M.S.P.R. 12 (1982). :
12 Martin; Brown v. Department of Justice, 715 F.2d 662 (D.C. Cir. 1983); Jankowitz v. United States, 533 F.2d 538 (Ct. CL 1976)

13 AR 690-700.751, para. 3-2 (105 1985).
414

13 See 5 U.S.C. § 7114(a)(2)X(B) (1982).
165 U.S.C. § 7503 (1982).

17 Id. OPM regulations provide for 2 one-year probationary period. 5 C.F.R. §§ 315 801-909 (1986).
18 See Bredehorst v. United States, 677 F.2d 87, 89-90 (Ct. Cl. 1982). The ‘excepted service consists of those civil service positions that are not in the compet-

itive service or the Senior Executive Service. 5 U.S.C. § 2103 (1982).
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right to review all the material and information relied upon
by management in support of the proposed action; the right
to reply, orally and in writing, to the charges; the right to
representation’ during this process; and the right t6a final
writing decision, spécifying the reasons for the action, prior
to the eﬁ'ectlve date of the action. **

The right to review all the mformatlon rehed upon by
management in proposing this action does not include the
right to have the agency make its officials available for
questioning by the employee.? Such' a right exists only
during the appeals process before the MSPB for actions ap-
pealable to the board. !

True Adverse Actions

Suspensions for more than fourteen days, reductions in
grade or pay, and removals are the most serious discipli-
nary actions and are often referred to as true adverse
actions. The procedures leading to the imposition of true
adverse actions are very similar to those required for sus-
pensions for fourteen days or less. The differences lie
primarily in the types of employees who receive the proce-
dural protections and in the amount of time given to the
employee to exercise his or her rights. :

Nonprobatlonary, competltlve service employees and
preference eligible, excepted service employees who have
completed a one-year period equivalent to the probationary
period receive the procedural protections in connection
with the true adverse actions. # Although these protections
apply to a larger group of employees than are covered for
suspensions of fourteen days or less, management still has
summary dlsclplmary authority over nonpreference eligible,
excepted service employees and probationary employees. 2

The only other significant difference in the procedures
leadmg to the imposition of a true adverse action compared
toa suspenswn for fourteen days or less is in the amount of
time given for advance notice and opportumty to reply to
the proposed action. More time is given in connection with
a true adverse action. This additional time requirement has
caused concerns over the timing of the advance notice and
the duty status of the employee during the notice period.
Usually the employee must be given thirty days advance
written notice prior to imposition of a true adverse ac-
tion. 2 If the agency has reasonable cause to believe that a
crime has been committed for which imprisonment may be
imposed, however, the notice period may be ‘reduced to
seven days.? Regardless of the length of the notice period,
the employee is normally in a full duty status during the

195 U.S.C. § 7503 (1982).

notice period. 2 If necessary, however, an employee can be
placed in a paid, nonduty status during the notice period. ¥

The statutory provision governing procedures for true
adverse actions also provides for an optional predecisional
hearing in connection with a true adverse action.?® The
Army does not prowde a predecnsmnal heanng, however.

Proper Role of Proposmg and Dectdmg Oﬁ‘ic:als

While most of the procedural requirements are fairly spe-
cific and very few disputes have arisen over their meaning,
the precise role of the proposing and deciding officials in
the discipline process has generated an extensive amount of
litigation. Understanding the proper role of these officials is
critical to assuring that the predecisional procedural re-
quirements are successfully met.

Normally, within the Department of the Army, when a
suspension or more serious, adverse action is initiated, the
immediate supervisor proposes the adverse action. In such a
case the immediate supervisor is the proposing official. Af-
ter the employee’s reply, the final decision is normally made
by the next level supervisor in the employee’s chain of su-
pervision. This higher level supervisor is the deciding
official. While this two-tiered system seems to be the nor-
mal way of imposing serious disciplinary actions, there is
no prohibition in statute or regulation against the proposing
and deciding officials being the same person.

While the proposmg official is not automatically dtsquah-
fied from also being the deciding official, there are some
limitations on who can be the deciding official in an em-
ployee discipline case. Generally, “[i]t is violative of due
process to allow an individual’s basic rights to be deter-
mined either by a biased decision-maker or by a decision-
maker in a situation structured in a manner such that ‘risk
of unfairness is untolerably high.’ *’ 3 This does not, howev-
er, prohibit a person from serving as deciding. official
merely because he or she is already familiar with the. facts,
or that he or she has expressed a predisposition contrary to
the employee’s interest. > The key seems to be the risk that
the decision will ‘be based on something other than the
facts.

. Aside from concern over who can properly serve as de-
ciding official, another serious issue concerns ex parte
communications between the deciding official and others.
Such ex parte communications are not per se improper. The
Court of Appeals for the Federal Circuit has found that

20 See Depte v. United States, 715 F.2d 1481, 1484 (Fed. Cir. 1983); Hazlitt v. Department of Justice, No. 85-606. (Fed. Cir. Apr. 25, 1985).
2 see 5 C.F.R. §§ 1201.71-.75 (1986) governing discovery in MSPB proceedings.
25 U.S.C. §§ 7511-7514 (1982). Preference eligible employees are generally employees with some type of prior military service or some special relatlonshlp

to someone having prior military service. See 5 U.S.C. § 2108(3) (1982).
V5 US.C. §§ 7511-7514 (1982). .
%5 US.C. § 7513(b)(1) (1982).

255 C.F.R. § 752.404 (d)(1) (1986).

265 C.F.R. § 752.404(b)(3) (1986).

714

285 U.S.C. § 7513(c) (1982).

2 DeSarno v. Department of Commerce, 761 F.2d 657, 660 (Fed. Cir. 1985). .

3':’Sve_]da v. Department of Interior, 7 M.S.P.R. 108, 111 (1981) (quoting Wlthrow v. Larkin, 421 U. S 35, 58 (1975))

JlId
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ex parte communication with the deciding official by an ad-
versary bent on reprisal constitutes a violation of due
process. * In the absence of contacts motivated by personal
animus, however, courts have found nothing wrong with
ex parte communications between proposing and deciding
officials; * between deciding officials and advisors (e.g.,
agency attorney, personnel specialist); * with witnesses (de-
ciding official acting as investigator); or with superiors. %
Of course, if these contacts develop new information or al-
legations upon which the adverse action will be based, it
may be harmful procedural error if the employee is not ad-
vised of the new information and provnded an opportumty
to reply to it. ¥

Summ’ar)

The procedures just discussed are set forth in federal stat-
ute and implementing regulations. Agency counsel must be
aware, however, that when dealing with an employee in a
collective bargaining unit, the collective bargaining agree-
ment must also be examined for additional procedural
requirements that may have been negotiated by the agency
and the union.

While we should a.lways stnve to follow all required pro-
cedures, whether required by statute, regulation, or
collective bargaining agreement, failure to do so does not
necessarily require that the adverse action be overturned.
Only harmful errors Tequire reversal of an adverse action. %
The burden is on the employee to prove, in the appropriate
forum, that had the error not occurred, the agency mlght
not have imposed the adverse action as it did. ¥

Appeal and Grievance Rights

Whlle the procedures leading to the 1mpos1tlon of disci-
plinary action vary somewhat depending on the type of
disciplinary action involved, of greater significance are the
employee rights to challenge a disciplinary action through a
grievance or appeal. An employee’s right to grieve or ap-
peal a disciplinary action depend primarily on three factors:
whether the employee is covered by a collective bargaining
agreement; the type of disciplinary action imposed; and the
employee’s individual status.

32 Sullivan v. Department of Navy, 720 F.2d 1266 (Fed. Cir. 1983),

Without a Collective Bargaining Agreement

True adverse actions. If the employee is not covered by a
collective bargaining agreement between management and a
labor organization, he or she can appeal a true adverse ac-
tion to the MSPB.* The employee receives a full
administrative hearing before a presiding official of the
MSPB at which the agency has the burden of proving the
propriety of the disciplinary action.

Other disciplinary actions. For other dlsclp]mary actions,
the Army employee has only a right to grieve the action
under the Army grievance procedure. 4 Under this griev-
ance procedure there is no entitlement to a hearing and
there is no administrative review outside the Department of
the Army. The final decision on the grievance is made with-
in Army channels. 4

Because of the significant difference between a fourteen
day and a fifteen day suspension in terms of appeals rights,
courts frown on attempts to limit the employee’s appeal
rights by splitting suspensions of more than fourteen days
into two or more lesser suspensions. Such splitting of pun-
ishment for the same offense will not defeat the employee’s
appeal rights. ¢

With a Collective Bargaim‘ng Agreement

If the employee is covered by a collective bargaining
agreement between management and a labor organization,
his or her appeal and grievance rights change. Every collec-
tive bargaining agreement between management and the
exclusive representative of a group of employees must con-
tain a grievance procedure that provides, as a possible last
step, for binding arbitration of disputes that cannot be re-

solved under the grievance procedure.* Arbitration under

this process provides the employee and the union a full ad-
ministrative hearing before an independent private
arbitrator outside the agency.

True adverse actions. If an employee is covered by a col-
lective bargaining agreement, he or she can appeal true
adverse action to the MSPB or grieve the action under the
negotiated grievance procedure. The employee must make
an election; he or she cannot use both procedures.* The
arbitrator must apply the same substantive rules that the
MSPB would apply. ¥ :

33 See DeSarno, 761 F.2d at 659-61 where the court upheld the same person being both proposing and deciding official.
34 See Lizut v. Department of Army, 30 M.S.P.R. 119, 127 (1986); but see Camero v. United States, 375 F.2d 777, 778-79 (Ct. CL 1967’)

3 Depte v. United States, 715 F.2d 1481, 1484 (Fed. Cir. 1983).
36 Gonzales v. Defense Logistics Agency, 772 F.2d 887 (Fed. Cir. 1985).

37 See 5 U.S.C. § 7513(b) (1982); Lizuz, 30 M.S.P.R. at 127, Forrester v. Dep;t of Health and Human Services, 27 M.S.P.R. 450, 455 (1985).

385 US.C. § 7701(c)(2Q)A) (1982).

35 CF.R. § 1201.56(c)(3) (1986).

95 U.S.C. §7513(d) (1982).

415 US.C. §§ 7701(a), (c) (1982); 5 C.F.R. § 1201.56(a) (1986).

“2Dep’t of Army, Reg. No. 690-700.771, Department of the Army Grievance System, para. 1-7 (15 Sept 1982) [heremafter AR 690-700.771].

43 AR 690-700.771, subchapter 5.

441 yles v. United States Postal Service, 709 F.2d 358, 359 (5th Cir. 1983).

“5U.8.C. §7121() (1982).
45 U.S.C. § 7121(e)(1) (1982).
47 Cornelius v. Nutt, 105 S. Ct. 2882, 2888-89 (1985).
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It is important to realize that an employee who elects to
grieve under the negotiated grievance procedure instead of
appealing to the MSPB risks not having the matter heard
outside ‘the agency. Under the negotlated grievance proce-
dure, an employee may file a grievance that will be
considered at various steps by agency officials. The employ-
ee cannot invoke arbitration, however. Only the union can
do that. If the union elects not to invoke arbitration, the
employee’s grievance and appeal rights end. 4

Other dxsclphnary actions. If there is a collective bargam-
ing agreement, lesser disciplinary actions may also be
grievable and arbitrable under the negotiated grievance pro-
cedure.* This'is a significant benefit to the employee
because without a collective bargaining agreement, the em-
ployee cannot challenge these types of dlsclplmary actions
outside the agency.

“Employee Status

In addition to the type of dnsclplmary action at issue and
the existence or absence of a collective bargammg agree-
ment, the status of an employee is also a factor that can
determine what, if any, appeal rights an employee has in
connection with a disciplinary action.

Generally, a probationary employee cannot appeal a dis-
ciplinary action to the MSPB. * In addition, a probationary
employee normally cannot arbitrate a dlsclplmary action. *!

Excepted service employees who ‘are not preference
eligibles also cannot appeal a dlsclplmary action to the
MSPB. #2- There is no case law concernmg the right of non-
preference eligible, excepted service employees to arbitrate a
dlsc1plmary actlon

Procedural Rights for Probationary and Excepted Service
Employees in stclplmary Actions

While the above discussion notes that probatxonal'y and
excepted service employees generally enjoy very few rights
in connectlon with disciplinary actions, they do enjoy some
nghts

) Probatioﬁary E'mploye,evRight"s

Both the predecisional and the appeal and grievance
rights that probationary employees enjoy depend in part on
the basis for the disciplinary action.

42 See Billops v. Department of the Air Force, 725 F. 2d 1160 (8th Cir. 1984) for discussion of" employee s d:.lemma.

495 U.S.C. § 7121 (1982).
50 Stern v. Department of Army, 699 F.2d 1312 (Fed. Cir. 1983).

. Predecisional rights. If the probationary employee is fired
because of alleged unsatisfactory. conduct or performance ‘
during the probationary. period, the agency need only give
the employee written notice stating the reasons for and the
effective date of the separatlon 5 If the probationary em-
ployee is fired, in whole or in part, because of conditions
arising before appointment, however, the agency must pro-
vide the employee advance written notice, an opportunity
to respond in wntmg, and a final written decision.®

Postdecisional rights. When the agency purports to fire a
probationary employee for preemployment matters or for
unsatisfactory conduct or performance during the proba-
tionary period, the probationary employees can appeal the
firing to the MSPB if the firing is allegedly based on parti-
san political reasons or marital status. These two
extremely narrow grounds have been interpreted very
strictly by the MSPB and the courts. ,

“ Partisan political reasons have been found to relate solely
to recognized political parties, candidates for office, and po-
litical campaign activities. % Firing an employee because of
his or her affiliation with a labor organization does not con-
stitute firing based on partisan political reasons. ¥’

Marital status relates to a person being married or single,
and discrimination on the basis of marital status is. not the
same as sexual discrimination. *®* Employees have been un-
successful in attempts to obtain an expansive interpretation.
of “marital status” discrimination. For example, alleged
discrimination on the basis of pregnancy was found to be
sex discrimination, not marital status discrimination. **
Further, alleged discrimination on the basis of marriage to
a person of another race was found to be racial dlscnmma-
tion, not marital status discrimination. ¥

Probationary employees fired for preemployment matters
have an additional basis for appeal to the MSPB. They may
appeal if the limited procedures required by 5 C.F.R.
§ 315.805 have allegedly not been followed. ¢ In such an
appeal, however, there is no substantive review of the pro-
priety of the employee’s firing, only a review of the
procedural requirements. ¢ »

"If a probationary employee appeals to the MSPB based
on a. nonfrivolous allegation of partisan political or marital
status discrimination, or that proper procedures were not
followed for a firing allegedly based on preemployment
matters, then the employee may also raise additional allega-
tions of discrimination based on sex, race, religion, color,

i

*! Immigration and Naturalization Serv. v. Federal Labor Relations Auth., 709 F.2d 724 (D.C. Cu' 1983)

52 Ralston v. Department of Army, 718 F.2d 390 (Fed. Cir. 1983).

35 C.F.R. § 315.804 (1986).

345 C.F.R. § 315805 (1986).

355 C.F.R. § 315.806(b) (1986).

% Mastriano v. Federal Awauon Admm 714 F.2d 1153 (Fed Cir. 1983)
57Id T i

38 See Stokes v. Federal Aviation Admin., 761 F.2d 682, 685 (Fed. Cir. 1985).

59 0tt v. Department of Navy, 2 M.S.P.R. 587 (1980).

% Shoh v. General Services Admin., 7 M.S.P.R. 626 (1981).
615 C.F.R. § 315.806(c) (1986).

2 Hibbard v. Department of Interior, 6 M.S.P.R. 181 (1981).

10 DECEMBER 19886 THE ARMY LAWYER ¢ DA PAM 27—50—1 68




national origin, age, or handicapping condition:®* Allega-
tions .of discrimination based on race, religion, color, sex,
national origin, age, or handicapping condition do not,
standing alone, give a probationary employee an appeal
right to the MSPB. A remedy under those ‘circumstances‘is
only through equal employment opportunity channels.&

The MSPB will examine closely any allegatlon forming the
basis for its jurisdiction to assure that it is nonfrivolous,

before considering the merits of any other discrimination
claims. 6 : :

Special Counsel action. In addltron to the nghts just
mentioned, a probationary employee also has the right to
file a complaint with the Office of Special Counsel alleging
that the adverse action constitutes a prohibited personnel
practrce as defined in 5 US.C. § 2302(b) If the adverse ac-
tion appears to have been taken for improper reasc)ns in
violation of section 2302(b), the Special Counsel may, at his
discretion, seek corrective action. ¢ Initially; the Special
Counsel seeks corrective action by requesting the agency to
take corrective action.®” If the agency refuses to take the
requested corrective action, the Special Counsel may take
the case to the MSPB. ¢ If the Special Counsel gets in-
volved in a case before the personnel action is.taken, he
may be able to obtain a stay in the contemplated adverse
action from the MSPB.% The stay of a probationary em-
ployee’s firing on application of the Special Counsel does
not change the individual’s status to nonprobationary, how-
ever, should the stay extend beyond the one-year
probationary period. The stay merely preserves the status
quo.™

- The possible existence of a prohlblted personnel practice
does not, however, give the probationary employee an inde-
pendent -appeal right to the MSPB. The employe¢ may
complain to the Specl.al Counsel, but the Special Counsel
bas discretion in pursumg the matter.”

Jevance procedure The final avenue for a proba-
tionary employee to challenge a firing would be to grieve
under the agency’s grievance procedure Every agency must
have a grievance procedure for its employees 2 The

635 C.F.R. § 315.806(d) (1986).

Army’s procedure is at AR 690-700, Chapter 771. Under
OPM regulations, probationary employees do not have a
right to grieve a ﬁnng, although OPM does permit agencies
to extend their grievance procedures to probationary em-
ployees for ﬁrmgs based on misconduct.” The Army does
not extend its grievance procedures to allow such a griev-
ance bya probatronary employee. ™

Excepted Serwce Employee Rtghts

The rights excepted service employees enjoy in a dlscxplr-
nary action depend mostly on whether they are preference
eligible employees. In many instances these employees, if
not preference eligibles, have even fewer rights than proba-
tionary employees.

. Predecisional rights. If the,excepted service employee is a
preference - eligible beyond the :first year of employment,
then he or she receives the same predecisional rights as a
nonprobationary competitive service employee for true ad-
verse actions. ™ -Those employees receive no predecisional
rights for suspensions of fourteen days or.less, however.®
Those excepted service employees who are not preference
eligibles receive no. predecisional rights in connection with
any type of adverse d1sc1plmary action.

- Postdecisional rl@_ Only preference eligible, excepted
service employees have appeal rights to the MSPB.” Non-
preference eligible, excepted service employees have no
MSPB appeal rights, even if an action is:allegedly taken be-
cause of partisan political reasons or marital status. The
Office of Personnel Management has not extended an
MSPB appeal right to these employees as it has for proba-
tionary employees.”® - ,

""Special Counsel action. Excepted service employees have
the same rights as probationers and all other employees to
complain to the Special Counsel, if a personnel action is al-
legedly based on a prohibited personnel practice.

Army ggevance procedure. Excepted service employees
who have completed a one-year period of employment,
equivalent to the one-year probationary penod may grieve

4 See Dep’t of Army, Reg. No. 690-600, Equal Employmem Opportunity Discrimination Complmnts (1 Mar. 1986) for equal employment opportumty

complaint procedures for Army civilian employees.

65 See Stokes v. Federal Aviation Admin., 761 F.2d 682 (Fed. Cir. 1985). The employee must melude in the appeal an a.llegatlon of partlsan political or
marital status discrimination supported by factual assertions indicating that allegations are not merely pro forma pleadings. If the employee does that, the
employee has a right to a hearing on jurisdiction to present evidence to support those factual allegations. The burden is on the employee to support allega-
tions with facts that if uncontroverted, would support a finding that partisan political or marital status discrimination was the basis for the adverse action. If

the employee fails, the case may be dismissed for lack of jurisdiction.
85 1.5.C. § 1206(c)(1) (1982).

675 U.S.C. § 1206(g) (1982).

5 U.8.C. §§ 1206(cX1(®), (2)(1) (1982).

65 U.S.C. § 1208 (1982).

e Specml Counsel v. Department of Commcroe, 23 M S.P. R 136, 137 (1984)

7'See Wren v. Merit Systems Protection Board, 681 F 2d 367 (D C. Cir. 1982), Borrell v. Uruted States Int’] Commumcatlons Agency, 682 F.2d 981 (D.C.

Cir. 1982).

25 C.F.R. § 771.301(a) (1986).

35 C.F.R. § 771.206(c)(2)i) (1986).
7 AR 690-700.771, para. 1-7(bX9).
735 U.S.C. §§ 7511-7513 (1982).

765 U.S.C. §§ 7501-7503 (1982).

775 U.S.C. §§ 7511-7513 (1982); Ralston v. Department of Army, 718 F.2d 390 (Fed. Cir. 1983).

785 C.F.R. §§ 752.401(b), 752.405(a) (1986).
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their drsclplmary ‘actions, including removals, under the
Army gnevance procedure LA ‘ , :

Constltutional Rrght to Due Process

. The rights of probatlonary and excepted service employ-
ees just discussed are based on statute and regulation.
Absent additional rights properly granted by a collective
bargaining agreement, these are the only rights these em-
ployees ‘have in connection with a disciplinary action,
unless they can demonstrate that they have-a constitutional
right to a hearing based upon the lmphcatlon of a property
nght ora hberty mterest

Property Right o

An expectancy in continued fedéral employment in the
absence of cause has been found to create a property.right
protected by :the due process clause of the fifth amendment
to the Constitution:®- When a property right is implicated,
the person to be adversely affected is entitled to “some kind
of prior hearing.”®  An. expectancy in continued employ-
ment may be created by statute, regulation, or other
understanding between the employer and the employee. &

Statutory right. A property right has been created by
statute for nonprobationary, competitive service employees
and preference eligible, excepted service employees beyond
their first year of employment. This property right is creat-
ed by language that states that these employees may only be
removed “for such cause as will promote the efficiency: of
the service.” ® The Supreme Court in Arnett v. Kennedy
found-that this language created an expectancy in contin-
ued federal employment absent cause, and that the
procedural protections provided to these employees satisfied
due process reqmrements % The Court reaffirmed that as-
pect of Arnett in Cleveland School Board v. Loudermill.®

Other pro§ny n@t The Supreme Court in Board of
Regents v. Roth indicated that a property right could also
be created by somethmg other than a statutory provision. *
The Court suggested that any rules or understandings be-

tween an agency and its employees that created an
expectancy in continued employment absent cause created a

9 AR 690-700.771, ‘para. 1-7(b)(9).

% Arnett v. Kennedy, 416 US. 134, 151-52 (1974).

81 Board of Regents v. Roth 408 USS. 564, 570 (1972)

82 pPerry v. Sinderman, 408 U.S. 593; 601 (1972).

B4 US.C §7513() (1982).

¥ Arnett, 416 U.S. at 151-52 (citing 4 U.S.C. § 7501 (1970)).

property right in employment. On that basis, courts have
found property rights created by language in agency hand-
books suggesting that employment would not be terminated
except for cause. ¥.In these cases, the courts found that the
employees were entitled to a hearing in connection with
their termination even though statutes and implementing
OPM and agency regulatlons provided them no such nght
While the implication of a property right may trigger a
right to 2 hearing, that hearing does not necessarily have to
be a formal trial- -type hearing, and absent a statutory
change, that hearmg is not one before the MSPB L

Ltberty Interests

A second way to assert some. right ‘to procedural due
process protection is to estabhsh that a “hberty mterest" i
at stake. :

Nature of the interest. A liberty interest includes the
right not to have stigmatizing information about you dis-
seminated without an opportunity to respond 89
Stlgmatlzmg information 'in an employment context ‘refers
to a person’s general character, reputation, or misconduct
that could adversely affect the individual’s ability to take
advantage of other employment opportunities.® To be ac-
tionable in an employment context, the stigmatizing
information must be associated with the loss of a job and it
must be disseminated. %

In Walker v. United States, 9 the Court of Appeals for
the Tenth Circuit found a liberty interest implicated when
the Air Force fired a probationary employee for falsifying a
preappomtment document. Reference to a person as a liar
was viewed as the type of information that could, if dissem-
inated, adversely affect the individual’s ability to take
advantage of other employment opportunities.* Proof of
that was the Air Force’s refusal to hire him again based on
that information. The court found dissemination because
the Air Force disclosed the reasons for the firing to the
Oklahoma Employment Security Comxmssron for use in de-
termining the individual’s entltlement to unemployment
benefits, %4

470 U.S. 532 (1985). For a discussion of Loudermill, see St. Amand, Probationary and Excepted Service Employee Rtghts in Disc:plmary Actions in the
Wake of Cleveland School Board v. Loudermill, The Army Lawyer, July 1985, at 1.

86408 U.S, at 470

87 See Ashton v. Civiletti, 613 F.2d 923 (D.C. Cir. 1979) (relying in part on FBI handbook language, “You may assume your job is secure if you continue to

do satisfactory work,” court found expectancy in continued employment absent cause, and therefore, a property right); Paige v. Harris, 584 F.2d 178 (7th
Cir. 1978) (relying on language in HUD handbook regarding employes “tenure” after three years, court said tenure suggested permanence, which suggested
continued employment absent cause, and therefore, a property right). But see Fiorentino v. United States, 607 F.2d 963 (Ct. Cl. 1979) (court examined same
HUD handbook as Paige court, but found no property right).

% Roth, 408 U.S. at 570; § U.S.C. § 7701 (1982).

8 Wisconsin v. Constantineau, 400 U.S. 433, 436 (1971).

%0 Paul v. Davis, 424 U.S. 693, 706 (1976).

91 Bishop v. Wood, 426 U.S. 341, 348 (1976).

92744 F.2d 67 (10th Cir. 1984).

93 Id. at 69.

94Id. Lk
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Nature of the remedy. Courts have consistently held that
if only & liberty mterest Is at stake, and not a property right,
the employee is entitled only to a hearing to clear his or her
name, not to gain reinstatement. % Therefore, the right to'a
hearing exists only if the individual esserts that the infor-
mation is false. There is no right to a hearing to argue that
the information at issue provides insufficient justification for
the adverse action which the individual has just
expenenced 9%

Substantive Requlremeuts for Dlsclplma.ry Actions

General

The precedmg sections focused excluswely on the proce-
dural aspects of disciplinary actions. This section will focus
on the substantive aspects by examining the proof require-
ments to sustain a dlsclplmary actlon, whether challenged
in an appeal to the MSPB or in a grievance and subsequent
hearing before an arbitrator.

" In every disciplinary action the agency must: prove that
the employee committed the act of misconduct forming the
basis for the discipline; prove that the discipline€ is for “such
cause as will promote the efficiency of the service;” prove
the appropnateness of the penalty ch01ce and follow proper
procedures %

Provmg the Employee s Act of Misconduct

--This proof requlrement seems elementary on the surface.
There are several issues related to proving the employee’s
act of misconduct that deserve examination. .

General. Proving the act of misconduct in a heanng
before an MSPB presldmg official or an arbitrator is no dif-
ferent than doing it in any other administrative forum.
Formal rules of evidence do not apply in these proceed-
ings. % Presiding officials can admit any category of
evidence, and any evidence that is relevant, material, and
not unduly repetitious will be admitted. '® Therefore, hear-
say is admissible and even standing alone may be sufficient
proof. ! Hearsay alone will usually not be sufficient, how-
ever, when contradicted by sworn nonhearsay testimony. '®

93 Roth, 408 U.S. at 573 n.12.
% Id. at 573.
975 US.C. §§ 7503(a), 7513(a) (1982).

For a detailed discussion of the use of hearsay in MSPB
proceedings, see Borninkhof v. Department of Justice'% and
Behensky v. Department of Transportation. '™ -~ - .

Ev1dence of conviction. Agency counsel will encounter
cases in which there is no independent evidence of the em-
ploYee s misconduct. The agency will ‘seek disciplinary
action based on evidence that the employee was convicted
in state or federal court. Generally, if the agency disciplines
an employee for misconduct that formed the basis for a fed-
eral or ‘state conviction, the agency may meet its obligation
to prove the misconduct by introducing proof of the convic-
tion. ' The MSPB has recognized the applicability of
collateral estoppel or issue preclusion to deny an employee
the right to relitigate before the board what has already
been decided against him or her in a criminal trial. '%

" One of the requirements for use of collateral estoppel is
actual litigation over the issue in dispute. This requirement
raises a serious question about the propriety of using collat-
era] estoppel based on a nolo contendere plea or what is
known as an “Alford plea” of guilty. An Alford plea of
guilty is a guilty plea wherein the individual does not admit
the underlying facts. '”7 The Court of Appeals for the Fed-
eral Circuit has suggested that collateral estoppel may
properly be applied in both nolo contendere and *“Alford
plea’ situations. 08 / ‘

If collateral estoppel is avallable, it snupll.ﬁes the agency’s
proof. If the agency has independent evidence to prove the
misconduct, however, it is wise to use that evidence to pre-
clude the case later being lost if the criminal case is
reversed on appeal. 1 :

- Evidence of indictment. Occasionally, an agency wants to
discipline an employee but lacks the independent proof and
the individual has not been convicted. Rather, the individu-
al has been md1cted and is awamng trial.

It is well settled that an mdxctment is not evidence or
proof of the underlying misconduct. '° Agencies may take
disciplinary action, however, when they have reasonable
cause to believe that an employee has committed a crime
for which imprisonment may be imposed. " Ewdence of

98 For a discussion of the requirement to follow proper prooedures and to meet all these proof requxrements see Parsons V. Departmcnt of the A.l.l’ Force,
707 F.2d 1406, 1408 (D.C. Cir. 1983); Young v. Hampton, 568 F.2d 1253 1257, 1264 (7th Cir. 1977); and Douglas v. Veterans Administration, $ M.S.P.R.

280, 302, 307-08 (1981).

95 C.F.R. § 1201.61-.67 (1986) (MSPB); Behensky v. Department of Transportat\on, 27 M.S.P.R. 690, 696 (1985) (MSPB); Alexander v. Gardner-Denver

Co., 415 U.S. 36, 57 (1974) (arbitration).
1005 C.F.R. § 1201.62 (1986).
19! Borninkhof v. Department of Justice, 5§ M.S.P.R. 77, 83 (1981).

102 See Sarver v. Department of Treasury, 30 M.S.P.R. 226, 228-229 (1986).

1035 M.S.P.R. 77 (1981).

10419 M.S.P.R. 341 (1934) )

103 Previte v. Small Business Admin., 11 M.S.P. R. 137 139 (1982).
106 Id

107 North Carolina v. Alford, 400 U.S. 25, 37-38 (1970).

108 Crofoot v. Government Printing Office, 761 F.2d 661, 665 (Fed. Cir, 1985).

19 See Wiemers v. Dep't of Justice, 29 M.S.P.R. 9, 10 (1985); Underwood v. U.S. Postal Service, 18 M.S.P.R. 708, 711 (1984).

Y12 Brown v. Department of Justice, 715 F.2d 662, 667 (D.C. Cir. 1983).
4. 5 US.C. §7513(b)(1) (1982).
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indictment provides this reasonable cause. !'>. Evidence that
the employee was arrested or that the employee is under in-
vestigation does not, standing alone, provide*the necessary
reasonable cause. 1

Typrcally, the dlsclphne 1mposed based on an 1nd1ctment
is an indefinite suspension: pending resolution of the crimi-
nal charges. This type.of disciplinary action will be
discussed in detail later in this article. : .

Provmg the Connecnon Between the Mtsconduct and the
ST Ejﬁc;ency of the Service , .,

Provmg that the employee did somethrng wrong, even
¢riminal, is not sufficient to justify disciplinary action. Seri-
ous d1sc1plmary actions may only be taken “for such cause
as will promote the efficiency of the service.” ' This re-
qurrement to prove this impact on the efﬁc1ency of the
service has become known as the “nexus requirement.”

The neéxus requirement: the general rule. The nexus re-
quirement is not something created by the Civil Service
Reform ‘Act-of 1978.115 It has existed since the passage of
the Lloyd-LaFollette Act in 1912, ¢ and has been the sub-
ject ‘of much judicial interpretation by the various federal
courts. The MSPB first examined in detail this nexus re-
quirement in Merritt v. Department of Justice.''” The board
examined prior judicial precedent and established the foun-
dation for all subsequent board decisions in this area. The
board held that agencies must introduce evidence of the
nexus between the misconduct and the efficiency of the ser-
vice; mere assertion or argument is insufficient.!'® This
nexus must be proved by a preponderance of the
ev1dence s

The nexus requlrement ﬂows from the cause standard
found at 5 U.S.C. §§ 7503 and 7513. While both of those
sections apply only to certain designated employees, gener-
ally nonprobatlonary competitive service employees, the

“board in Merritt also.examined 5 U.S.C. § 2302(b)(10),
which makes it a prohibited -personnel practice to take a
personnel action against an employee for conduct that does
not adversely affect his or her. performance or the perfor-
mance of others. The board concluded that, in part,.section
2302(b)(10) extended the cause standard from 5 U.S.C.
§§ 7503 and 7513 to virtually all personnel actions against

112 Brown, 715 F.2d at 667.

all employees. 12 The agency may, therefore, face the nexus
requirement even in lesser adverse actions and those taken
against employees other than nonprobationary, competitive
service employees. It is unlikely that this additional concern
will arise in an employee appeal to the MSPB, because of
the limits on the board’s jurisdiction. It could arise in an ar-
bitration hearing or another administrative proceedmg,
however, 12! ‘

Presenting evidence of nexus. In August 1984, the MSPB
rendered several decisions in the nexus area that provide
helpful guidance and appear to make the agency’s burden
more reasonable. !> These nexus cases, like most nexus
cases, are fairly fact speciﬁc while continuing to apply the
guidance initially set out in Merritt. Taken together, howev-
er, these cases help to categorize somewhat the types of
evidence that the board will accept as adequate proof of the
required nexus

The best evidence demonstrates direct impact, that has
already occurred, on the job site, e.g., fellow employees are
afraid to work with the oﬂ'endmg employee 122 In many
cases, that type of evidence is not available. The second
type of evidence to look for reflects reasonable cause to fear
impact in the future, e.g., the nature of the offense and the
nature of the employee’s duties lead the supervisor to lose
confidence in the employee’s ability to continue to perform
satisfactorily. 1% If that evidence is not available, the final
type to look for is evidence that the misconduct affects the
organization in a broader sense, e.g., bad publicity or the
need to use agency resources to deal w1th the
misconduct,. 12

A troublesome area concerning nexus has been the em-
ployee’s absence from work during incarceration. In an
early court case dealing with this issue, the Army argued
that the employee’s absence from work because of his being
in jail pursuant to his conviction was evidence of nexus re-
lating to the underlying misconduct.'?® The court ruled,
however, that the agency could not use incarceration as evi-
dence of nexus for the underlying offense.'2” The MSPB in
1984 reaffirmed that court holding. 2 In doing so, howev-
er, the board sanctioned another approach that may
accomplish the same end sought by the agency. The board

' Larson v. Department of Navy, 22 MS.P.R. 260 (1984); Ma.rtm v. Departmcnt of Treasury. 12 MS.P.R. 12 (1982).

LAY ] U s.C. §§ 7503(a), 7513(a) (1982).

115 pyb. L. No. 75-454, 92 Stat. 1111 (1978) (codlﬁed in seattered sections of 5 U S. C) Sectlons currently setting out nexus requnrements are 5 US.C.

§§ 7503(a), 7513(2) (1982).
11637 Stat. 555 (1912).
117 ¢ M.S.P.R. 585 (1981).
1314, at 605.

119 Id.

12014 at 602.

121 For example, the issue could arise in an MSPB proceeding brought by the Special Counsel under 5 U.S.C. § 1206(c)(1X(B) (1982).

122 See Jaworski v. Department of Army, 22 M.S.P.R. 499 (1984); Honeycutt v. Department of Labor, 22 M.S.P.R. 491 (1984); Franks V. Department of the
Air Force, 22 M.S.P.R. 502 (1984); Abrams v. Department of Navy, 22 M.S.P.R. 480 (1984); Backus v. OPM, 22 M.S.P.R. 457 (1984).

123 Backys, 22 M.S.P.R. at 461,

124 faworski, 22 M.S.P.R. at 502; Honeycutt, 22 M.S. P R. at 494.
125 Eranks, 22 M.S.P.R. at 504.

126 Young v. Hampton, 568 F.2d 1253 (7th Cir. 1977).

127 14, at 1260.

128 4prams, 22 M.S.P.R. at 486.
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upheld the Navy’s charging an employee with absence with-
out leave (AWOL) during the period of incarceration, and
its subsequent removal of the employee, in part for exces-
sive AWQL.'» -, ‘ , :

Exception: the presumptlon of nexus. The MSPB in
Merritt clearly established the general rule that requires
agencies to present evidence in every case to prove nexus by
a preponderance of the evidence.'® The board also recog-
nized that in “certain egregious circumstances,” nexus
could be presumed from the nature and seriousness of the
misconduct. ¥ In doing so, the board suggested that it was
adopting an approach already recognized by the Court of
Claims and the Court of Appeals for the D.C. Circuit. 2

The Court of Appeals for Federal Circuit in Hayes v. De-
partment of Navy'*® agreed that nexus could be presumed
in egregious circumstances, and upheld the MSPB’s deci-
sion presuming nexus where the employee was convicted of
assault and battery on a ten year old girl. While this pre-
sumption helps the agency, it applies only in egregious
circumstances. What constitutes egregious circumstances
will have to be determined on a case by case basis. '

~ This presumption is a rebuttable one.!** The employee
may present evidence to rebut the presumption and force
the employing agency to present evidence of nexus. The
limited case law in this darea indicates that the employee’s
burden is a heavy one. To rebut the presumption, the em-
ployee has to demonstrate that the misconduct has no
adverse impact on his or her performance, no adverse im-
pact on the performance of other employees, and no
adverse impact on the organization. *¢ In no case in which
the issue of employee rebuttal has been raised has the em-
ployee been successful in rebutting the presumption.

If the agency is able to prove that the employee commit-
ted an act of misconduct and that the misconduct adversely
affects the efficiency of the service, it has justified the taking
of disciplinary action. To sustain the specific action taken,
however, the agency also has to demonstrate the appropn-
ateness of the specnﬁc discipline imposed.

Demonstrating the Appropriateness of the Penalty Choice

Early in the MSPB’s existence, it was confronted with a
question concerning its authority to mitigate an agency’s
penalty choice. In Douglas v. Veterans Administration, %7
the board concluded that it had the- authority to mitigate
the agency’s penalty. Douglas provided detailed guidance
concerning the scope of the board’s review and the relevant

129 Id.

1306 M.S.P.R. at 605.

131 Id

132 Id.

133727 F.2d 1535 (Fed. Cir. 1984).

factors it would consider in assessing penalties. This case
continues to be the lead case in the area.’ ,

-:Douglas noted that the choice of penalty will be left
largely to agency discretion, but that the board will review
the agency’s choice to assure consistency with law, rule,
and regulation, and to assure consideration of other rele-
vant factors.

The list of other relevant factors set out in Douglas,
known as the “Douglas factors, include:

(1) The nature and seriousness of the offense, and its

- relation to the employee’s duties, position, and respon-

-- gibilities, including whether the offense was intentional
or technical or inadvertent, or was committed mali-
ciously or for gain, or was frequently repeated;

- (2) the employee’s job level and type of employment,
including supervisory or fiduciary role, contacts with
the public, and prominence of the position;

(3) the employee’s past disciplinary record;

(4) the employee’s past work record, including
length of service, performance on the job, ability to get -
along with fellow workers, and dependability;

(5) the effect of the offense upon the employee’s abil-
ity to perform at a satisfactory level and its effect upon
supervisor’s confidence in the employee’s ability to per- -
form assigned duties;

(6) consistency of the penalty with those imposed
upon other employees for the same or similar offenses;

(7) consistency of the penalty with any applicable

. agency table of penalties; ,

(8) the notoriety of the offense or its impact upon
the reputation of the agency;

(9) the clarity with which the employee was on no-
tice of any rules that were violated in committing the
offense, or had been warned about the conduct in .
question;

(10) potential for the employee’s rehabilitation;

(11) mitigating circumstances suirounding the of-
fense such as unusual job tensions, personality
problems, mental impairment, harassment, or bad
faith, malice or provocation on the part of others in-

~ volved in the matter; and

(12) the adequacy and effectiveness of alternative
sanctions to deter such conduct in the future by the
employee or others. 1

: The board explicitly stated that its list of relevant factors
was not exhaustive and that the agency need not address
the listed factors mechanically.'* This approach was ap-
proved by the Court of Appeals for the Federal Circuit. '

134 Gee id, at 1539 n.3 for a list of cases where conduct was so egreglous that nexus cou]d be presumed.

135 Meritt, 6 M.S.P.R. at 605.

136 Abrams v. Department of Navy, 714 F.2d 1219, 1223 (3d Cir. 1983) Johnson v. Department of Health and Human Services, 22 M.S.P.R. 521, 527

(1984).

1375 M.S.P.R. 280 (1981).
138 14, at 305-06.

13914, at 306.

140 Nagel v. Department of Health and Human Services, 707 F.2d 1384, 1386 (Fed. Cir. 1983).
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The board wants to see that the agency considered factors
like the “Douglas factors” in deciding what disciplinary ac-
tion to 1mpose Further, because the appropnateness of the
agency’s penalty choice is part of the agency’s burden of
proof, the agency must present evidence concerning its pen-
alty choice even in the absence of an employee challenge to
the penalty. '

What has developed into the most important "Douglas
factor” is consistency of the penalty with the agency’s table
of penalties. The Army published a new table of penalties in
July 1985.12 The Army’s table of penalties sets recom-
mended punishments for a variety ‘of offenses. . The
punishments vary depending on the seriousness of the of-
fense and whether the offense is the first, second, or.third
offense by the offending employee. Since Douglas. the
MSPB and the courts have addressed some lmportant issues
concerning tables of penaltles ‘

Offense not listed on table of penalties. One of these is-
sues_concerned the choice of penalty when the offense
committed is not. listed on the table of penaltxes Most ta-
bles, mcludmg the Army’s, suggest that i in such a case the
supemsor should look to an offense found onthe table that
is of similar seriousness. ¥ This approach has been sanc-
tioned by the courts. ¥ That does not guarantee, however,
that the MSPB or the courts will agree with the agency on
what is an offense of sumlar seriousness.

Punishment in excess of table of penalties. Most agencies,
including the Army, establish their tables as guides that are
not mandatory. 5 The ability to impose a penalty in excess
of that on the table of penalties was recognized in Weston v.
Department of Housing and Urban Development. ' To im-
pose such a penalty, however, the agency has a heavy
burden to Justlfy why the recommended penalty in the table
of penalties is inadequate. - -

Defining a first offense. Most tables of penalties provide
recommended penalties for various offenses depending on
whether the misconduct is the first, second, or third offense.
For purposes of determining if the misconduct is the first or
later offense, all prior misconduct, not just offenses of the
same type, may be considered. ¥’ Whether the employee
may challenge the previous disciplinary action, now being
used to enhance the punishment, depends on the circum-
stances surrounding the agency’s handling of that earlier
action. If the employee had been informed of the previous
disciplinary action in writing, had an opportunity for a sub-
stantive review of the action by a higher authority than the
one who took the action, and if the action was made a mat-
ter of record, then the agency can' use that prior

disciplinary action to enhance the punishment for the cur-
rent misconduct, and the employee may.hot relitigate the
prior action.!¥® Failure to meet these three requirements
with respect to the prior disciplinary action does not pre-
clude the agency’s use; it merely allows the employee to
challenge the merits of the prior action dunng the current
action, ¥

[

" If the agency successfully proves that the employee com-
mitted the act of misconduct, that discipline is for just and
proper cause, and that the penalty imposed is appropnate,
then the adverse action should be sustained. The only re-
mammg hurdle that could cause reversal of the action is the
agency (] fmlure to follow proper procedures '

Followmg Proper Procedures

The procedural requu‘ements for dlsclplmary actions
were discussed earlier in this article. Procedures are man-
dated by statute, implementing regulations of OPM and the
employing agency, and collective bargaining agreements.
Failure to follow these procedures may, but does not neces-
sarily, result in reversal of the adverse disciplinary action.
Only harmful error warrants reversal of the adverse
action. 130

The Court of Appeals for the Federal Clrcult has deter-

mined that there is no per se harmful error with respect to
any procedural error, even for procedures mandated by

statute. 15! For the board to overturn an agency action be-

cause of a procedural error, the employee must show that
the error would possxbly have aﬁ'ected the agency ’s substan-
tive decision. 12

This section has discussed the substantive proof require-
ments associated with disciplinary actions. In connectlony
with the discussion on proving that the employee commit-

ted the act of misconduct, reference was made to a special

type of disciplinary action, an indefinite suspension pending
disposition of criminal charges. Because of the increased
use of this action and its unique nature, a detailed discus-
sion of it follows. :

Indeﬁmte Suspens:on Pending Dlsposmon of Crzmmal
~ Charges

 General. The ability of a federal agency to lndeﬁmtely
suspennd an employee pending disposition of criminal
charges has been recognized by the MSPB and the federal

141 Parsons v, Department of the Air Force, 707 F.2d 1406, 1409 (D.C. Cir. 1983).

142 AR 690-700.751 (105 1985), appendix A.

143 Id.

144 McLeod v. Department of Army, 714 F.2d 918, 922 (9th Cir. 1983).
145 AR 690-700.751 (105 1985), appendix A.

146724 F.2d 943 (Fed. Cir. 1983).

147 yillela v. Department of the Air Force, 727 F.2d 1574 (Fed. Cir. 1984).
148 Bolling v. Department of the Air Force, 9 M.S.P.R. 335 (1981).

149 parsons v. Department of the Air Force, 21 M.S.P.R. 438, 443 (1984).
1305 UU.8.C. § 7701(c)(2)(A) (1982).

151 Handy v. United States Postal Service, 754 F.2d 335 (Fed. Cir. 1985), Baracco v. Department of Transportation, 735 F.2d 488 (Fed Cir. 1984).

152 Handy; Baracco; 5 C.F.R. § 1201.56(c)(3) (1986).
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courts. '3 -Such a suspension must be based on reasonable
cause to believe that the employee committed a cnme for
which imprisonment can be imposed. 1%

Establishing reasonable cause. Many cases rely upon an
indictment to establish the requisite reasonable cause. !’
An indictment is not, however, the only evidence providing
the necessary reasonable cause: While an arrest or an inves-
tigation standing alone is insufficient, '*¢ a combination of
circumstances that includes an arrest or mvestlgatlon may
suffice. 1% [

- Nature of the action. An indefinite suspension is a tempo-
rary action and requires that there be a determinable
condition subsequent that will terminate the action.!3
Therefore, if the suspension is imposed pending disposition
of criminal charges, the agency must promptly terminate
the suspension when the charges are resolved. !*

In addition, this type of suspension is viewed as a sdspcn-
sion for more than fourteen days and thus is treated as a

true adverse action for all procedural and substantive pur--

poses. '®® This requires that the agency prove the nexus
between the indictment and the efficiency of the service;
demonstrate the appropriateness of this penalty choice; and
follow the procedures for imposing a true adverse action.
Because the statutory basis for this adverse action is the
same as that permitting reduction of the notice period from
thxrty to seven days, only a seven-day advance notice period
is required in these actions. %!

Action upon resolution of criminal charges. The agency
may not continue the suspension after the charges are re-
solved, whether the employee is acquitted, the charges are
dismissed, or the employee is convicted. The agency has to
decide whether to reinstate the employee or to initiate an
adverse action based on the underlying misconduct. 2 Ac-
quittal or dismissal of the charges does not necessarily
entitle the employee to reinstatement, because the agency
may be able to prove the underlying misconduct by the
lower administrative standard—preponderance of the
evidence. 163

Effect of reinstatement on the original suspension. The
critical issue arising upon reinstatement of an employee af-
ter acquittal or dismissal of charges concerns the

employee’s entitlement to back pay for the period of sus-
pension. The Court of Claims held that the employee’s
acquittal and subsequent reinstatement did not entitle the
employee to back pay, unless it could be demonstrated that
the suspension was unjustified or unwarranted when it was
imposed or during the period it was in effect. ' This deci-
sion was based on the Back Pay Act, '** which permits back
pay only if the employee has been subjected to an unwar-
ranted or unjustified personnel action. The D.C. Circuit
Court of Appeals has taken a different approach, however.
It determined that an agency’s failure to initiate adverse ac-
tion proceedings based on the underlying conduct, after an
employee’s acquittal, rendered the earlier suspension unjus-
tified and entitled the employee to back pay for the pcnod
of suspenswn 166

Recent MSPB decisions have ahgned more closely with
the D.C. Circuit than with the Court of Claims. For exam-
ple, the board in Covarrubias v. Department of Treasury, '¢
found unreasonable the agency’s refusal to vacate a suspen-
sion, which had been based on an indictment, after the
indictment was dismissed. The indictment was apparently
dismissed based on facts that indicated that no prosecution
was warranted. In fact, it appeared that had all the facts
been known earlier, no indictment would have been sought
and no suspension based thereon would have been imposed.
The agency subsequently took no adverse action based on
the underlying misconduct. While the board in Covarrubias
carefully noted that its decision was based on the specific
circumstances of that case, ' subsequent board decisions
seem to 'have developed a general rule that agencies must
vacate a suspension which is based on pending criminal
charges, when those charges are disposed of favorably to
the employee, unless the agency initiates another separate
adverse action based on the underlying misconduct. !¢

Constttunonal Considerations

The focus of this section has been on the statutory and
regulatory provisions governing the substantive aspects of
employee discipline. Just as there were constitutional con-
cerns in the procedural aspects of discipline, there are also
significant constitutional concerns in the substantive aspects
of discipline. This paragraph will address two important

133 Brown v. Department of Justice, 71SF. 2d 662 (D c Cir. 1983), Jankownz v. United States, 533 F.2d 538 (Ct Cl. 1976); Martin v. Department of Treas-

ury, 12 M.S.P.R. 12 (1982).
1545 1U.S.C. § 7513(bX1) (1982)..

135 Martin; Johnson v. Department of Health and Human Services, 22 MS.P.R. 521 (1984)

136 1 arson v. Department of Navy, 22 M.S.P.R. 260, 262 (1984).

57 Honeycutt, 22 M.S.P.R. at 494 (arrest report, arrest warrant, bail bond form, appellant statements); Backus, 22 M.S.P.R. at 460 (police report, victim’s

statement, arrest warrant, arraignment).
158 Martin, 12 M.S.P.R. at 17.

159 1d. at 20.

160 14, at 19-20.

161 Litylejohn v. United States Postal Service, 25 MSPR. 478 482 (1984); 5§ U.S.C. § 7513(b)(1) (1982); 5 C.F.R. 752.404(d)(1) (1986)

162 Bpown, 715 F.2d at 669; Martin, 12 M.S.P.R. at 20.

163 See United States v. One Assortment of 89 Firearms, 465 U.S. 354 (1984); Jankowitz, 533 F.2d at 542.

164 Jankowitz, 533 F.2d at 542-44.
1635 U.S.C. § 5596(b) (1982).

166 Brown, 715 F.2d at 669.

16723 M.S.P.R. 458 (1984).

163 14, at 461.

169 §ee McKinnon v. Department of Agriculture, 25 M.S.P.R. 476, 477 (1984); Beamer v. Department of Justice, 25 M.S.P.R. 483, 487 (1984).
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