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Introduction

It was another busy year in sentencing. The fine-tuning
administered by the appellate courts last year was unable to
keep sentencing humming on all cylinders! A few misfires,
some sputtering and coughing, and a little hesitation here and
there confirmed the need for additional work in this area.
Although the appellate courts made minor adjustments and
continued what appeared to be more fine-tuning, some of the
adjustments made to the sentencing machine may very well
contribute to the need for amore substantial overhaul in the not
too distant future.

This article discusses the devel opmentsin sentencing during
the past year. Thefirst section will address those areasthat fall
within the presentencing case, specifically, the government’s
case, unsworn statements, and sentencing arguments. The sec-
ond section will address those sentencing cases that involve
punishment, sentencing instructions, and sentence compari-
sons. Most of the cases presented in this article are decisions
from the United States Court of Appeals for the Armed Forces
(CAAF); however, where applicable, relevant service court
decisions are also discussed.

Presentencing

Many of the presentencing issues addressed by the CAAF
this past year have emanated from the admission of evidence
during the government’s sentencing case and the application of
Rule for Courts-Martial (RCM) 1001(b).? Therefore, the first
part of this section will discuss those decisionsinvolving issues

related to RCM 1001(b)(2) through 1001(b)(5).®> The second
part will discuss the recent developments regarding the
accused’s unsworn statement.* Thelast part of this section will
look at the recent cases that have addressed the scope of permis-
sible sentencing arguments.

The Government’s Case

Any evidence the government introduces in its presentenc-
ing case must fall within one of the five categories listed in
RCM 1001(b).5 Four cases decided by the CAAF thisyear war-
rant discussion; each case touches on a different category of
government sentencing evidence, and each will be discussed in
the order of the respective rule it addresses.

Thefirst case, United Sates v. Vasquez,® addresses the inter-
play between RCM 1001(b)(2) and Military Rule of Evidence
(MRE) 410. Rulefor Courts-Martial 1001(b)(2) allowsthetrial
counsel to introduce evidence from the personnel records of the
accused, while MRE 410 generally provides that statements
made by the accused in the course of plea discussions with the
government are not admissible in any court-martial proceeding
against the accused.” The sentencing rule specifically states
that “‘[p]ersonnel records of the accused’ includes any records
made or maintained in accordance with departmental regula-
tions that reflect the past military efficiency, conduct, perfor-
mance, and history of the accused.”® In Vasquez, the accused
was convicted of stealing merchandise from the Navy
Exchange.® During sentencing, the trial counsel offered evi-
dence of the accused’s request for an administrative discharge
inlieu of trial by court-martial for a previous 212-day unautho-

1. SeeMajor Timothy C. MacDonnell, New Developments in Sentencing: A Year of Fine Tuning, ArRmy Law., May 2000, at 78.

2. MaNUAL For CourTs-MARTIAL, UNITED StATES, R.C.M. 1001(b) (2000) [hereinafter MCM].

3. Rule for Courts-Martial 1001(b) provides for five different areas of evidence that the prosecution can present during sentencing. Those five areas are: RCM
1001(b)(1), Service data from the charge sheet; RCM 1001(b)(2), Personal data and character of prior service of the accused; RCM 1001(b)(3), Evidence of prior
convictions; RCM 1001(b)(4), Evidence in aggravation; and RCM 1001(b)(5), Evidence of rehabilitative potentia. 1d.

4. See MCM, supra note 2, R.C.M. 1001(c)(2)(C).

5. Seesupranote 3.

6. 54 M.J. 303 (2001).

7. MCM, supra note 2, R.C.M. 1001(b)(2); id. MiL. R. Evip. 410.

8. MCM, supra note 2, R.C.M. 1001(b)(2).
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rized absence that was not charged at trial.® Included in the
request was an admission by the accused that he was guilty of
the unauthorized absence. Over defense objection, the mili-
tary judge admitted the evidence under RCM 1001(b)(2). The
Navy-Marine Corps Court of Criminal Appeals (NMCCA)
upheld the judge’s ruling, stating that the evidence reflected
“the administrative disposition of a prior unauthorized absence
offense.”*2 It further held that MRE 410 only applied to pend-
ing charges and, since the request for discharge had been
approved, the unauthorized absence offense was no longer
pending.®* The CAAF disagreed with the Navy court on the
application of MRE 410 and set aside the sentence. It held that,
since MRE 410 was intended to “encourage the flow of infor-
mation during the plea-bargaining process,”** the rule required
abroad application and did not apply just to pending offenses.*

The CAAF sdecision is primarily focused on application of
MRE 410. However, this caseisaso significant for sentencing
inthat the CAAF did not find the document inadmissible under
RCM 1001(b)(2). While the court emphasized that RCM
1001(b)(2) alows for admission of awide range of documents
from the accused's personnel records, it also reminded practi-
tionersthat the rule“does not provide blanket authority to intro-

9. Vasguez, 54 M.J. at 303.

duce all information that happens to be maintained in the
accused’s personnel records.” 6

The second category of government presentencing evidence
is prior convictions under RCM 1001(b)(3). This area of sen-
tencing does not generate much case law, but surprisingly, itis
not aswell settled an areaasthat might imply.t” A case decided
this year, United Sates v. Glover,*® does not resolve any unset-
tled issues, but does reconfirm two important points. In Glover,
the accused was convicted of eighty-four specifications of
uttering bad checks.?®* During its presentencing case, the gov-
ernment introduced evidence of two convictions the accused
received ten years earlier for writing bad checks.?® Over
defense objection, the military judge admitted the prior convic-
tions, although it was unclear on the record if he had applied the
necessary balancing under MRE 403.22 The CAAF held that the
military judge should have conducted a MRE 403 balancing
test in determining if the prior convictions were admissible but,
assuming the judge had failed to apply the MRE 403 balancing
test, it found any error harmless.?

Glover servesto confirm two points regarding prior convic-
tions. First, there is no specific time limit on when prior con-

10. 1d. at 304. The unauthorized absence was not part of this court-martial. The accused had previously submitted the request for dischargein lieu of trial by court-
martial, for the 212-day unauthorized absence. Along with the request, he submitted a statement admitting he was guilty of the absence. The accused was awaiting
execution of hisdischargein lieu of trial by court-martial at the time he committed the larceny offense (the charge he was facing at trial). Id.

11. Id.

12. United Statesv. Vasquez, 52 M.J. 597, 599 (N-M. Ct. Crim. App. 1999) (emphasisin original). The service court held that an approved request for dischargein
lieu of trial by court-martial was evidence of the disposition of an offense much the same way a promulgating order documented a prior conviction or arecord of non-
judicia punishment documented the results of proceedings under Article 15 of the Uniform Code of Military Justice (UCMJ). Id.

13. Id.

14. Vasguez, 54 M.J. at 305 (quoting United States v. Barunas, 23 M .J. 71, 76 (C.M.A. 1986)).

15. The court stated:

Mil. R. Evid. 410 does not require that protected plea bargaining statements be related to offenses “ pending” before the court-martial at which
they are offered. Such a construction of the rule would remove its protection from any accused who bargained for withdrawal or dismissal of

certain charges and specifications.
Id.

16. 1d. (citing United Statesv. Avriail, 48 M.J. 285, 287 (1998)).

17. See, e.g., United Statesv. White, 47 M.J. 139 (1997) (noting that whether or not a state proceeding is a conviction for purposes of RCM 1001(b)(3) is arecurring
problem in military sentencing that should be clarified); United States v. Browning, 29 M.J. 174 (C.M.A. 1989) (demonstrating the court’s inability to agree whether
traffic tickets are prior convictions under RCM 1001(b)(3) and urging revision of the rule to promote clarity).

18. 53 M.J. 366 (2000).

19. Id. at 366.

20. 1d. at 367. It appears from the opinion that the prior convictions were for two bad checksfor valueslessthan $200. However, thetrial counsel states on the record
that the convictions were for seven counts in two different counties. In any event, the prior convictions were very minor when compared to the eighty-four specifi-
cations at trial amounting to over $10,000. |d. at 367-68.

21. Id. at 368. Military Rule of Evidence 403 providesin part: “[E]vidence may be excluded if its probative valueis substantially outweighed by the danger of unfair
prejudice.” MCM, supra note 2, MiL. R. Evip. 403.
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victions are excluded from consideration on sentencing.
Second, sentencing evidence, to include prior convictions, is
subject to the MRE 403 balancing test like all other evidence.
Military judges and trial counsel should ensure this balancing
test occurs on the record and thereby eliminate the possibility
of the appellate courts finding prejudicial error. Likewise,
defense counsel should argue that the age of the conviction
diminishes its probative val ue and that the M RE 403 balancing
test requires the conviction be kept out.

The next two categories of government presentencing evi-
dence, aggravation evidence under RCM 1001(b)(4) and reha-
bilitative potential evidence under RCM 1001(b)(5), will be
discussed contemporaneously through two CAAF cases
decided in September 2000: United Sates v. Patterson® and
United Sates v. McElhaney.?

In Patter son, the accused was convicted of sexually abusing
his nine-year-old daughter from the time she wasfive yearsold.
During its case in aggravation the government called the Chief
of Child Adolescent Family Psychiatry at Eisenhower Medical
Center as an expert witness in the fields of general psychiatry
and child psychiatry.?® The doctor had previously met and
talked with the accused's wife, examined the victim-daughter,
and talked with her therapist. He stated hedid so in order to tes-
tify about theimpact the crimes may have on the victim and her
family, and to learn about any possible conditions the accused
may have.?” The defense counsel objected to the doctor testify-
ing about any conditions the accused might suffer from or mak-

22. Glover, 53 M.J. at 368.

ing any prognosis about the accused because the doctor lacked
sufficient personal knowledge of the accused. The military
judge sustained the objection.?® The doctor then testified
regarding the problems he felt the victim would suffer from in
the future as a result of the sexual abuse.® He aso testified
about “grooming,” the theory that pedophiles prepare their vic-
tims by bringing them along slowly, starting with simple touch-
ing and eventually working up to the more serious sexual
abuse® Over defense objection, the military judge allowed the
testimony, stating that it helped explain “what goes into com-
mitting [the offenses].” Further, the judge held that the witness
was not specifically testifying about the accused, but was testi-
fying about “how these offenses were probably committed.”3!
The doctor testified that he observed a pattern of grooming in
the accused's case, and then testified that he had not seen any
successful cure for one who manifests the conduct of groom-
ing.%

On appeal, the accused argued it was error for the military
judgeto alow thetestimony concerning pedophiliaand the lack
of successful treatment for pedophiles®®* The CAAF affirmed,
confident that the military judge did not consider the testimony
on the issue of the accused’s psychological state or his rehabil -
itative potential .* Judge Sullivan wrote the majority opinion,
noting that the doctor did not expressly testify that the accused
was a pedophile, and that the military judge made clear he was
not going to consider the doctor’s testimony on the accused’s
psychiatric or psychological condition.®® The opinion further
stated that the testimony regarding “grooming” conduct was

23. SeeUnited Statesv. Tillar, 48 M.J. 541 (A.F. Ct. Crim. App. 1998) (holding an eighteen-year- old specia court-martia conviction admissible asaprior conviction

subject only to MRE 403 balancing).
24. 54 M.J. 74 (2000).

25. 54 M.J. 120 (2000).

26. Patterson, 54 M.J. at 76.

27. 1d.

28. 1d.

29. Id. at 78.

30. Id.a 76.

31. Id.

32. Id. a 77. There was no defense objection to this specific testimony.
33. 1d.

34. Id. at 79. Thetria forum was military judge alone.

35. Id. at 77. Specifically addressing the testimony that those who groom children for sexual abuse are not capable of rehabilitation, the CAAF noted that this may
have violated the military judge'sruling “to the extent that it addresse[d] appellant’s psychological state and suggest[ed] that he could not be rehabilitated.” However,
since there was no defense objection, the court concluded the admission of such evidence was not plain error. The CAAF citesto RCM 1001(b)(4), noting that “evi-
dence of rehabilitation potential [is] generally admissible.” Id. at 78-79. Thereferenceto RCM 1001(b)(4) appearsto be atypographica error, since RCM 1001(b)(5)

isthe rule that addresses rehabilitation potential.
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admissible under RCM 1001(b)(4) as“psychological impact of
[the accused’s] offenses on the victim in this case.”*

Judges Gierke and Cox concurred in the result, but disagreed
with the mgjority’s conclusion that the defense had failed to
preserve the issue for appeal .*” Judge Gierke wrote, “1 am also
satisfied that the military judge erred” in permitting the expert
to “testify about his ‘assumption’ that [the accused] had
groomed the victim and about the rehabilitative potential of
‘those who groom young children.’”®® Judge Gierke felt that
the doctor’ s testimony was an opinion about the accused'sreha
bilitative potential and wasimpermissible since the government
had not laid a proper foundation.*®* However, he was satisfied
that the convening authority cured any error by reducing the
adjudged confinement of forty-five yearsto twenty-five years.°

The second case that addresses government evidence under
RCM 1001(b)(4), aggravation evidence, and RCM 1001(b)(5),
rehabilitative potential evidence, is United Sates v. McEl-
haney.* Similar to the factsin Patterson, the accused in McEl-
haney was convicted of sexually abusing his minor niece and,
on sentencing, the government presented a child psychiatrist to
testify regarding victim impact and the accused’ s rehabilitative
potential.”? Defense objected to the testimony regarding reha
bilitative potential on the basis of an inadequate foundation.*®
The military judge alowed the evidence about victim impact
and future dangerousness of the accused, permitting the doctor
to testify that the accused’s “behavior was ‘ consistent’ with the

‘profile’ of a pedophile.”* However, the military judge ruled
that the doctor could not testify that the accused had been diag-
nosed as a pedophile.® During his testimony, the doctor dis-
cussed pedophilia in general, saying it has a very poor
prognosis, and that people around a pedophile are always at
risk. When the military judge asked the witness to talk specif-
ically about the accused, the doctor testified that the accused
met the criteriafor somebody with a poor prognosis.*

In athree to two decision, the CAAF held that it was inap-
propriate for the witness to offer an opinion on the accused’s
rehabilitative potential. The court looked to RCM
1001(b)(5)(B) which requires that evidence of rehabilitative
potential be based on a proper foundation, and determined it
was error for the military judge to allow testimony about “the
future dangerousness of [the accused] as related to pedo-
philia”4 Thewitness was achild psychiatrist, and not aforen-
sic psychiatrist; the witness had not examined the accused; the
witness had no information about the accused’s medical history
and had not reviewed the accused’'s medical or personnel
records; the witness had testified that he was unable to render a
diagnosis of pedophiliawithout examining the accused; and the
witness gave generalized testimony about pedophiles that he
failed to specifically link with the accused. Thesewere all fac-
tors in the court’s determination that the witness lacked the
proper foundation to render an opinion.*

Chief Judge Crawford and Judge Sullivan dissented on this
issue. Chief Judge Crawford felt the doctor’s testimony con-

36. Id. at 78. The witness had explained that “the victim’'s unusual flirtatious or provocative actions could be traced to appellant’s ‘grooming’ conduct.” Id. “We
see no abuse of discretion in the admission of Doctor Evans' testimony on ‘grooming’ for this purpose.” Id. Rulefor Courts-Martia 1001(b)(4) in effect at the time
provided in part: “Evidence in aggravation. The tria counsel may present evidence as to any aggravating circumstances directly relating to or resulting from the
offenses of which the accused has been found guilty.” MAaNuAL ForR CourTs-MARTIAL, UNITED StATES, R.C.M. 1001(b)(4) (1998). The discussion to the rule (which
has since become part of the rule effective 1 November 1999) providesin part: “Evidence in aggravation may include evidence of financial, social, psychological,
and medical impact on or cost to any person or entity who was the victim of an offense committed by the accused.” Id. R.C.M. 1001(b)(4) discussion.

37. Judge Gierke wrote that “defense counsel’s two specific objections were sufficient to preserve the issue for appellate review.” Patterson, 54 M.J. at 79 (Gierke,
J., concurring in the result). Thus, he disagrees with the majority view that the standard of review is plain error.

38. Id.

39. Id. Judge Gierke quotes from United Sates v. Ohrt, 28 M.J. 301, 304 (C.M.A. 1989), which held that a foundation must be laid to demonstrate that the witness
possesses sufficient information and knowledge about the accused to provide a rationally-based opinion regarding the accused’s rehabilitative potential. See MCM,
supra note 2, R.C.M. 1001(b)(5)(B).

40. Patterson, 54 M.J. at 79 (Gierke, J., concurring in the result).

41. 54 M.J. 120 (2000).

42. 1d. at 122.

43. 1d. at 133. The doctor had not examined the accused, had not reviewed any of the accused’s medical or personnel records, and had gained al his information
about the accused from the victim and through observation of the accused in court. 1d.

44, |d.

45. |d.

46. 1d. The doctor testified that the accused met the Diagnostic and Statistical Manual of Mental Disorders (DSM 1V) criteriafor pedophilia. 1d. at 136.

47. |d. at 133-34. Rule for Courts-Martial 1001(b)(5)(B) providesin part: “Foundation for opinion. The witness . . . providing opinion evidence regarding the

accused’s rehabilitative potential must possess sufficient information and knowledge about the accused to offer a rationally-based opinion that is helpful to the sen-
tencing authority.” MCM, supra note 2, R.C.M. 1001(b)(5)(B).
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cerning the future dangerousness of the accused was proper
rehabilitative potential testimony under RCM 1001(b)(5).4°
She argued that his status as an expert witness enabled him to
offer an opinion as to the accused's future dangerousness, not-
ing that the witness never diagnosed the accused as a pedo-
phile.®® Furthermore, even if the doctor’s testimony was
inadmissible under RCM 1001(b)(5), the Chief Judge added it
was still admissible as aggravation evidence under RCM
1001(b)(4) “because the future dangerousness of appellant was
related to the impact on the victim.”5! Judge Sullivan also dis-
sented, opining that the military judge did not abuse his discre-
tion in allowing the doctor to testify regarding the accused's
lack of rehabilitative potential .>2

The discussion of the Patterson and McElhaney decisions
would not be complete without a comparison of the two cases.
Both provide very similar situations, but the respective out-
comes are very much different. In Patterson, the majority held
that the expert testimony regarding “grooming” was appropri-
ate aggravation evidence under RCM 1001(b)(4), while Judges
Gierke and Cox disagreed. In McElhaney, the majority found
that the expert lacked an adequate foundation to opine on the
accused’srehabilitative potential under RCM 1001(b)(5), while
Chief Judge Crawford and Judge Sullivan disagreed. Judge
Effron wasthe third vote in both cases. Judges Gierke and Cox
felt both cases improperly allowed in rehabilitative potential
evidenceat trial. On the other hand, Chief Judge Crawford and
Judge Sullivan felt the testimony in both cases was permissible
aggravation evidence. It isalsoworth noting that the Patterson
decision was based upon adetermination that the military judge
“adhered to his own ruling and did not consider the expert’stes-
timony on the question of [the accused's] . . . rehabilitative
potential.”> Therefore, had Patterson been a members trial,
Judge Effron may not have sided with the majority. With this
in mind, the law in McElhaney is probably closer to the court’s
position asawhole, at least with regard to RCM 1001(b)(5) and
theintroduction of rehabilitative potential evidence by the gov-
ernment. As Judge Effron cautions in McElhaney, “the Gov-

48. McElhaney, 54 M.J. at 134.

49. |d. at 135 (Crawford, C.J., concurring in part and dissenting in part).

ernment should be mindful of the need to establish an
appropriate foundation for an expert’s testimony on rehabilita-
tive potential.”%

If confronted with expert testimony offered under RCM
1001(b)(4) or 1001(b)(5), counsel for both sides should juxta-
pose these cases and take a good look at the evidence in ques-
tion. What may appear to be rehabilitative potential evidence
may be more appropriately admitted as aggravation evidence,
and what may not come in under one rule may be permitted
under the other. For example, an expert witness who has not
examined the accused may lack the proper foundation to testify
under RCM 1001(b)(5), but may be allowed to testify under
RCM 1001(b)(4) about the accused's future dangerousness asit
relates to the impact on the victim. Counsel and judges need to
be mindful of the different requirements of each rule.

The Defense Case—Unsworn Satements

Whereas RCM 1001(b) addresses government evidence,
RCM 1001(c) addresses defense evidence. There are generally
three categories of evidence that the defense is permitted to
present at trial during presentencing. Those categories are mat-
ter in extenuation, matter in mitigation, and a statement by the
accused.® The accused has the right to give an unsworn state-
ment, which is not under oath and is not subject to cross-exam-
ination by the government. However, the government can rebut
any statements of fact made by the accused in the unsworn
statement.>® The casesthat have addressed unsworn statements
over the past years have focused generally on one of two ques-
tions: What can the accused say in an unsworn statement?’
and, What qualifies as a “ statement of fact” for purposes of
rebuttal 7 Cases decided this year have touched on both these
issues and are discussed below.

Thefirst issue, regarding the limits of the accused’sunsworn
statement, has been extensively addressed in recent years.>

50. Id. at 136. The majority opinion responds that, although the witness never diagnosed the accused as a pedophile, he testified that the accused met the Diagnostic
and Statistical Manual of Mental Disorders' criteriafor pedophilia. “In terms of the effect on the court-martial panel, there isno practical difference between a state-
ment opining that a person is a pedophile and a statement opining that a person meets the recognized diagnostic criteriafor pedophilia.” 1d. at 134 n.3.

51. Id. at 135.

52. Id. at 137 (Sullivan, J., concurring in part and dissenting in part). Judge Sullivan simply states, “[t]hereis no requirement that a psychotherapist expert personally
eva uate an accused before rendering an opinion on his rehabilitative potential.” 1d. (citations omitted).

53. United Statesv. Patterson, 54 M.J. 74, 79 (2000).

54. McElhaney, 54 M .J. at 134.

55. See MCM, supra note 2, R.C.M. 1001(c). Matter in extenuation is evidence that serves to explain the circumstances surrounding the commission of the offense.
Id. R.C.M. 1001(c)(2)(A). Matter in mitigation is any evidence which might tend to lessen the punishment adjudged by the court-martial. 1d. R.C.M. 1001(c)(1)(B).
The statement by the accused can be given under oath, or the accused can elect to give an unsworn statement. |d. R.C.M. 1001(c)(2).

56. Seeid. R.C.M. 1001(c)(2)(C).
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This past year, however, the Air Force service court considered
some additional twists to this question. Two cases, United
Sates v. Satterley® and United Sates v. Friedmann,! deserve
discussion. In Satterley, the defense counsel requested to
reopen the defense case in order to answer a court member’s
question in the form of a second unsworn statement. The mili-
tary judge stated he would allow the accused to testify under
oath, but he denied the defense request to answer the question
via an unsworn statement.®? The Air Force Court of Criminal
Appeals (AFCCA) agreed, holding that while an unsworn state-
ment is an authorized means to bring information before the
court during presentencing, it is not evidence because the
accused is not testifying under oath.®® Thisraises several inter-
esting issues. The accused cannot be examined on an unsworn
statement by the trial counsel or the court-martial, but what if
the accused wants to entertain questions of the court-martial ?
Should the accused be allowed to answer questions if the court
is reminded that the answers are part of the unsworn statement
and not sworn testimony? |s the accused entitled to a second
unsworn statement? If not, what if the court member’s question
was asked prior to him making his unsworn statement? Could
he answer it then? If the unsworn statement is not evidence,
should counsel be allowed to discuss the contents of the
unsworn statement in their arguments? Counsel for both sides

routinely do this, but isthis not arguing facts that are not in evi-
dence? The CAAF granted review of this case on 10 May
2000.%* It will beinteresting to see how it decides thisissue.

In Friedmann, the accused was convicted of absence with-
out leave, dereliction of duty, and drug use.®® During his
unsworn statement he asked the members to permit his com-
mander to administratively discharge him. He told the mem-
bers that othersin his unit had received Article 15 nonjudicial
punishments and administrative discharges for their drug use.®
After the unsworn statement, the military judge provided a
lengthy sentencing instruction that sought to clarify for the
members the administrative discharge process, the irrelevance
of using sentencing comparisons to adjudge an appropriate sen-
tence, and the convening authority’s ability to lessen a harsh
sentence.®” The AFCCA held that the military judge did not
restrict the accused's right to make an unsworn statement by
providing this instruction to the members. It is worth noting
that the CAAF recently denied a petition for grant of review in
Friedmann.%® Thisissignificant asit may indicate that sentenc-
ing instructions are the preferred method of addressing the con-
tents of the unsworn statement. As was suggested in United
Sates v. Grill % military judges can counterbalance the broad
latitude the accused now has (following the decisions in Grill,

57. See, e.g., United States v. Grill, 48 M.J. 131 (1998) (accused wanted to inform members how co-conspirators' cases were resolved); United States v. Jeffery, 48
M.J. 229 (1998) (accused wanted to discuss his potential loss of retirement benefits and inform members that he might receive an administrative dischargeif the court
did not impose a punitive discharge); United States v. Britt, 48 M.J. 233 (1998) (accused wanted to inform membersthat if the court did not punitively discharge him,

his commander would administratively discharge him).

58. See, e.g., United States v. Partyka, 30 M.J. 242 (C.M.A. 1990) (holding that a statement indicating the victim’s trauma was mostly a result of the stepfather’s
sexual abuse and not the accused’s would not be a statement of fact); United States v. Cleveland, 29 M.J. 361 (C.M.A. 1990) (holding statement “| feel that | have
served well” to be a statement of opinion); United States v. Willis, 43 M.J. 889 (A.F. Ct. Crim. App. 1996) (holding statement of remorse could be rebutted by prior

recorded statementsindicating lack of remorse).
59. Seesupranote57.

60. 52 M.J. 782 (A.F. Ct. Crim. App. 1999).
61. 53 M.J. 800 (A.F. Ct. Crim. App. 2000).
62. Satterley, 52 M.J. at 783.

63. Id. at 785.

64. United Statesv. Satterley, 53 M.J. 427 (2000). The CAAF granted review of the following issue: “Whether the military judge abused his discretion by denying
defense counsel’s request to reopen the defense case to make an additional unsworn statement to address a court member’s question.” 1d.

65. Friedmann, 53 M.J. at 800.
66. Id. at 801.

67. 1d. at 801-02.

68. United Statesv. Friedmann, No. 01-0074/AF, 2001 CAAF LEXIS 148 (Feb. 1, 2001).

69. 48 M.J. 131 (1998). In Girill, the CAAF stated:

Although the court below expressed concern that information contained in appellant’s unsworn statement could be “confusing and misleading
to the members,” . . . we have confidence that properly instructed court-martial panels can place unsworn statements in the proper context, as
they have done for decades. A military judge has adequate authority to instruct the members on the meaning and eff ect of an unsworn statement.

Id. at 133. See also infra note 90 and accompanying text.
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Britt, and Jeffrey) through sentencing instructions.” When the
accused provides confusing, misleading, or irrelevant informa-
tion during the unsworn statement, the military judge can pro-
vide a sentencing instruction to assist the members in keeping
the unsworn statement in proper perspective.”

Another method of addressing information in an unsworn
statement is by allowing the government to introduce rebuttal
evidence. Thisisspecifically provided for intherule; however,
the prosecution may rebut only statements of fact.”? As men-
tioned above, what constitutes a statement of fact and what is
merely an expression of opinion have been recurring questions.
The CAAF recently addressed this again in United Sates v.
Manns.”

In Manns, the accused was convicted of indecent acts,
attempted indecent acts, and indecent assault against his step-
daughter while she was between fourteen and sixteen years of
age.” During the sentencing case, the accused made an
unsworn statement wherein he said, “1 have tried throughout
my life, even during childhood, to stay within the laws and reg-
ulations of this country.””™ Over defense objection, the govern-
ment offered in rebuttal a psychological evaluation report that
contained the accused’s admissions to “using marijuana before
enlisting in the Navy, committing adultery, using prostitutes on
four occasions, and looking at pornography.””® The military
judge admitted the evidence as relevant for consideration in
determining an appropriate sentence but failed to conduct a
MRE 403 balancing test.”” On appeal, the accused argued that

70. Seesupranote 57.

his statement, “1 tried to obey the law,” was anot a statement of
fact.”® The CAAF disagreed and found the statement an asser-
tion of fact that the prosecution was entitled to rebut.”® With
regard to whether the psychological evaluation report was
proper rebuttal, the CAAF held that all the admissions in the
report were admissible to rebut the accused’s assertion that he
tried to obey the law. Further, the CAAF held that the admis-
sions to committing adultery, using prostitutes, and his obses-
sion with sex, were also “ admissible under RCM 1001(b)(4) to
show the depths of his sexual problems.”® Finally, the court
addressed whether or not this evidence should have been
excluded under MRE 403. It answered the question in the neg-
ative, stating because it was atrial with amilitary judge aone,
“the potential for unfair prejudice was substantially less than it
would bein atrial with members.”8!

However, it was in the concurring opinions that an entertain-
ing disagreement revealed the remaining uncertainty of this
issue. Judge Sullivan concurred with areservation. He agreed
with the majority that the statement, “I havetried . ..,” wasa
statement of fact which opened the door to government rebut-
tal.®2 Judge Sullivan believed the statement was no different
than the statement made by the accused in an unsworn state-
ment in United Sates v. Cleveland.® In Cleveland, the accused
stated in hisunsworn statement that: “ Although | have not been
perfect, | feel that | have served well.”3 Although the majority
viewed this as a statement of opinion that did not open the door
to government rebuttal, Judge Sullivan disagreed.® In Manns,
Judge Sullivan’s reservation was with the majority’s attempt to

71. SeeFriedmann, 53 M.J. at 804. Thisis discussed further in the Sentencing I nstructions section, infranotes 129-36 and accompanying text.

72. See MCM supra note 2, R.C.M. 1001(c)(2)(C).
73. 54 M.J. 164 (2000).
74. 1d. at 165.

75. 1d.

76. 1d. The psychological evaluation report was part of a thirty-four page document the government offered in rebuttal. The admissions by the accused were made
toaclinica psychologist during aninterview. Thereport also contained an admission by the accused that he was obsessed with sex, and the psychol ogist’s conclusion

that the accused failed to accept full responsibility for hisbehavior. 1d.

77. 1d. at 166. “Sentencing evidence, like al other evidence, is subject to the balancing test of Mil. R. Evid. 403.” Id. (citing United Statesv. Rust, 41 M.J. 472, 478

(1995)).

78. Id. at 166.

79. 1d. Judge Gierke wrote, “we hold that the prosecution was entitled to produce evidence that appellant had not tried, or at least had not tried very hard.” 1d.

80. Id.

81. Id. at 167. The CAAF continued, “We are satisfied that the military judge was able to sort through the evidence, weigh it, and giveit appropriate weight.” Id.

82. Id. (Sullivan, J., concurring with areservation).
83. 29 M.J. 361 (C.M.A. 1990).

84. Id. at 362.
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distinguish the statement in Mannsfrom the statement in Cleve-
land. He argued that the two statements could not be reason-
ably differentiated.®

On this point Senior Judge Cox agreed with Judge Sulli-
van.®” However, asto whether the statements were expressions
of opinion or statements of fact, he had a contrary view. He
believed the statements were nothing more than “an expression
of a subjective belief by appellant.”® Senior Judge Cox went
even further and characterized the government desireto treat an
unsworn statement as evidence, and to hammer an accused, as
showing alack of confidencein the court members and military
judges.® He suggested that rather than attack the accused “who
is seeking mercy through his last desperate pleato the sentenc-
ing authority,” the appropriate way to deal with an unsworn
statement is through a proper sentencing instruction from the
judge.*®

This case may have been decided differently if it weretried
before a panel .°* However, that does not appear to be the dis-
tinguishing factor between this holding and the holding in
Cleveland. The CAAF simply held one statement is factual
while the other is not. As Judge Sullivan succinctly states,
“when someone says, ‘| feel | have served well,” - that is an
opinion which would not allow rebuttal. But when someone
says, ‘| havetried to stay withinthelaw,’ - that is a statement of
fact which would allow rebuttal.”%2 Unfortunately, the decision
in Manns has provided more confusion than clarity. Past deci-
sions like Cleveland drew a recognizable distinction between

85. Seeid. at 364 (Sullivan, J., dissenting).

fact and opinion. In Manns, the distinction is now blurred. It
would appear “today’s achievement is only tomorrow’s confu-
sion.”%

Counsel need to know the case law and understand the subtle
nuances between statements of fact and expressions of opinion.
Defense counsel must be careful to review their client’s
unsworn statement and try to avoid the hazy line drawn by the
Manns opinion. Also, defense counsel should be aware of any
potential rebuttal evidence that exists and consider the possibil-
ity that the government may try to introduce it to rebut com-
ments made in the unsworn statement.  Trial counsel should be
prepared to rebut statements of fact, but should be careful not to
be too aggressive in rebutting comments that might be con-
strued as expressions of opinion.

Sentencing Arguments

Once the prosecution and the defense have introduced mat-
ters, RCM 1001(g) provides both sides the opportunity to
argue.® If the opposing counsel fails to object to an improper
argument before the military judge beginsto instruct the mem-
bers on sentencing, the objection iswaived, absent plain error.%
This past year the CAAF addressed sentencing argumentsin a
number of cases, one of which, United States v. Baer,® is dis-
cussed below. ¥

86. Manns, 54 M.J. at 167 (Sullivan, J., concurring with areservation). Judge Sullivan wrote, “1 think a reasonable person would hold that both statements (that is,

‘I feel’ and ‘| havetried’) say the samething.” 1d.

87. 1d. (Cox, S.J.,, concurring in the result). Senior Judge Cox wrote, “Judge Sullivan has hit the nail on the head in his separate opinion. There is no difference
between ‘| feel’ and ‘| tried.’ . . . The only problem is that Judge Sullivan got it wrong in Cleveland.” Id.

88. Id.

89. Id.

90. Id. Hisquote onthispointisreprinted in afootnote in the Sentencing I nstructions section. Seeinfra note 136. Hisrecommendation to handle an unsworn state-
ment in this manner was suggested by the CAAF in Grill. See supra note 69. The military judge in Friedmann used this method in dealing with an unsworn statement.
See supra notes 67-71 and accompanying text and infra notes 130-32 and accompanying text.

91. Seesupra note 81 and accompanying text.

92. Id. (Sullivan, J., concurring with a reservation).

93. William Dean Howells, Pordenone, IV, reprinted in JoHn BARTLETT, FAMILIAR QuOTATIONS 771b (1968).

94. MCM, supra note 2, R.C.M. 1001(g).

95. Seeid.; United States v. Ramos, 42 M.J. 392 (1995). If atimely objection is made to the improper argument, the standard of review is whether the argument is
erroneous and materially prejudicesthe substantial rights of the accused. See UCMJart. 59(a) (2000); United Statesv. Shamberger, 1 M.J. 377 (C.M.A. 1976). Absent
an objection, the accused must show plain error; thisrequiresashowing that: (1) therewaserror, (2) such error was plain or obvious, and (3) that the error materially
prejudiced the accused’s substantial right. See United States v. Jenkins, 54 M.J. 12, 19 (2000) (citing United States v. Powell, 49 M.J. 460, 464-65 (1998)).

96. 53 M.J. 235 (2000).

97. Additional cases that addressed sentencing arguments were United Satesv. Garren, 53 M.J. 142 (2000), and United Sates v. Jenkins, 54 M.J. 12 (2000).
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In Baer, the accused pled guilty to robbery, aggravated
assault, kidnapping, conspiracy, and murder.®® The charges
resulted from the accused’s involvement in the beating, kidnap-
ping and murder of a fellow Marine in Hawaii. The accused
and three other Marines invited the victim to a house under the
pretense of repaying himmoney.*® When thevictim arrived, the
four Marines beat him into unconsciousness; taped the victim's
mouth, hands, arms, and legs; wrapped him in a canvas cover;
and drove him to aremote site on Oahu.’® At the remote site,
one of the co-conspirators killed the victim by shooting him in
the head and his body was then dumped into a deep ravine.**

During the sentencing argument the assistant trial counsel
argued the following:

Imagine him entering the house, and what
happens next? A savage beating at the hands
of people he knows, fellow Marines, to
which the accused was a willing participant.
He's grabbed, he's choked, he's beaten, he's
kicked, he's hit with abat, small baseball bat.
Imagine being [the victim] sitting there as
these peopl e are beating him.

Imagine. Just imagine the pain and the
agony. Imagine the helplessness and the ter-
ror, | mean the sheer terror of being taped
and bound, you can't move. You're being
taped and bound almost like a mummy.
Imagine as you sit there as they start bind-
ing.102

98. Baer, 53 M.J. at 236.
99. Id.
100. Id.
101. Id.

102. 1d. at 237 (emphasis added).

The defense obj ected to the argument on the grounds that it was
improper to ask the jury to imagine themselves in the victim’s
position, but the military judge disagreed and permitted the
argument to continue. %3

The CAAF stated that “Golden Rule arguments’® are
designed to inflame the passions and possible prejudices of the
members and, therefore, are impermissible. However, “asking
the members to imagine the victim’s fear, pain, terror, and
anguishispermissible, sinceit issimply asking the membersto
consider victimimpact evidence.” 1 Although the court agreed
that the argument as a whole was not intended to improperly
inflame the passions or prejudices of the panel, it did not agree
that the military judge was entirely correct in failing to sustain
the defense objection. The government statements “on their
face” crossed the line into improper argument.’® However, the
CAAF stated that in determining whether an argument was
improper the focus must be on the argument viewed in itsentire
context, and not on the statements viewed inisolation.’” When
viewing these statements within the context of the entire argu-
ment, the CAAF agreed that the direction, tone, and theme of
the argument was not intended to inflame the members' pas-
sions or possible prejudices. Rather, the trial counsel was only
“ attempting to describe the particul ar situationin which thevic-
tim was placed.” 1 Notwithstanding its decision, the court sent
this warning: “Trial counsel who make impermissible golden
rule arguments and military judges who do not sustain proper
obj ections based upon them do so at the peril of reversal.”1%®

It is interesting to note that although the CAAF found the
argument was not erroneous, it added that even if it was “tech-
nically erroneous,” the error did not materially prejudice the
accused’s substantial rights; and therefore, would have

103. Id. The military judge disagreed and stated, “What the trial counsel is trying to do is describe the particular situation in which the victim wasin, and that’s an
appropriate consideration for the members to consider in determining an appropriate sentence.” 1d.

104. A “golden ruleargument” isonethat asksthe membersto put themselvesin the place of the victim or in the place of anear relative of thevictim. Such arguments
areimproper in the military justice system since they encourage panel members to adjudge a sentence based upon emotion and personal feelings rather than an objec-

tive consideration of the evidence. Seeid. at 237-38.

105. Id. at 238.

106. Id.

107. Id.

108. Id.

109. Id. at 239. With regard to thetria counsel, the CAAF stated that “counsel must . . . take responsibility . . . to avoid all improper argument, rather than to rely on
their own noble intentions as a defense . . . of such arguments. The best and safest advocacy will stay well clear of the ‘gray zone.”” |d. With regard to military
judges, the CAAF cautioned, “judges, as well, should enforce the letter as well as the spirit of the law by sustaining objections to Golden Rule arguments.” Id.
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affirmed the case in any event.''° It is also worth noting that
Judge Effron (with whom Judge Sullivan joined) concurred
with the result but felt it was error to alow the trial counsel’s
argument. However, he viewed the error as harmless under the
facts and circumstances of this case.! The CAAF may have
decided this case differently if the charges were not of such a
serious nature, so it may be wise for practitioners to view the
argument in Baer asimproper and stay clear of the“gray zone.”

Sentencing

After the evidence has been introduced and the counsel have
finished their arguments, their work is done and the trial moves
into the hands of the judge and members. It isthen timeto pro-
vide instructions and, following a proper deliberation, deter-
mine an appropriate sentence. This next section provides a
review of the decisions that have addressed three areas of sen-
tencing this past year. It discusses one significant decision
dealing with permissible punishments, two decisions address-
ing sentencing instruction issues, and one recent decision
involving sentence comparisons.

Permissible Punishments
The permissible punishments available at acourt-martial are

arelatively well-settled area of sentencing.’*? However, this
past year an issue regarding the permissible punishments of for-

110. Id. at 237.

feiture of pay and fines at aspecial court-martial was addressed
in United Satesv. Tualla.*®

In Tualla, the accused was sentenced at a special court-mar-
tial for numerous offenses, to include obtaining government
services of a value of $996.60 by false pretenses.™* The sen-
tence adjudged included forfeiture of one-third pay per month
for six months and a fine of $996.60.1*° The convening author-
ity approved both the forfeitures and the fine.'** The Coast
Guard Court of Criminal Appeals (CGCCA) approved the find-
ings and affirmed in part and set aside in part the sentence.™” It
determined that RCM 1003(b) did not authorize aspecial court-
martia to adjudge a sentence that included both a fine and for-
feitures.®® The Department of Transportation’s General Coun-
sel certified the case to the CAAF for review.2®

The CAAF reversed the CGCCA's decision and held that
RCM 1003(b)(3) does not prevent a special court-martial from
imposing a sentence that includes both afine and forfeitures.!
Although the language in RCM 1003(b)(3)*** would indicate
that only a general court-martial could adjudge both a fine and
forfeitures, the CAAF looked to Article 19, UCMJ, which
authorizes special courts-martial punishment to adjudge forfei-
tures of two-thirds pay per month for up to six months2? The
court pointed out that Article 19 “does not expresdy limit the
other types of punishment adjudged in this case, including fines
and reductionsin grade.”*? The court then turned back to RCM
1003(b)(3), which specifically limitsthe amount of afine a spe-
cial court-martial can adjudge to “the total amount of forfei-

111. Id. at 239 (Effron, J., concurring in part and in the result). Judge Effron believed the trial counsel’s request that the members imagine themselves as the victim
was an impermissible request of the members to judge the issue from the personal interest perspective. 1d.

112. The permissible punishments available at a court-martial are found in MCM, supra note 2, R.C.M. 1003.

113. 52 M.J. 228 (2000). Forfeitures are authorized in RCM 1003(b)(2) and fines are authorized in RCM 1003(b)(3). MCM, supra note 2, R.C.M. 1003(b).

114. 52 M J. at 229.

115. 1d. The complete sentence given by the military judge was a bad-conduct discharge, five months confinement, reduction to pay grade E2, forfeiture of one-third
pay per month for six months, and a $996.60 fine, with the provision of one month of additional confinement if the fine was not paid. Id.

116. 1d. The sentence was approved as adjudged except for the fine-enforcement provision, which was disapproved. 1d.

117. The CGCCA affirmed only so much of the sentence that provided for a bad-conduct discharge, confinement for five months, reduction to E2, and forfeitures of
$326 pay per month for six months. Thefine of $996.60 was set aside. United Statesv. Tualla, 50 M.J. 563 (C.G. Ct. Crim. App. 1999). The forfeitures should have
been stated in whole dollars, so “ one-third” was changed to $326. See United Statesv. Tualla, 49 M.J. 554 (C.G Ct. Crim. App. 1999); MCM, supra note 2, R.C.M.
1003(b)(2).

118. Tualla, 50 M.J. at 565. Rulefor Courts-Martial 1003(b)(3) providesin part: “Any court-martial may adjudge afineinstead of forfeitures. General courts-martial
may also adjudge a fine in addition to forfeitures. Special and summary courts-martial may not adjudge any fine in excess of the total amount of forfeitures which
may be adjudged in that case.” MCM, supra note 2, R.C.M. 1003(b)(3).

119. Tualla, 52 M.J. at 229. Review was requested concerning two issues. (1) whether the CGCCA erred in failing to apply United Sates v. Harris, 19 M J. 331
(C.M.A. 1985), as hinding precedent; and (2) whether the CGCCA erred in holding that RCM 1003(b)(3) prevents a specia court-martial from imposing a sentence
to afine in addition to forfeitures where the combined fine and forfeitures do not exceed the maximum two-thirds forfeitures authorized for a special court-martial.
The CAAF answered the second issue and found the first certified issue moot. Id.

120. Id.

121. Seesupra note 118.
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tures which may be adjudged in that case.”*>* Therefore, if the
maximum forfeitures that can be adjudged are two-thirds pay
per month for six months, then the only limit on adjudging both
afine and forfeituresis that the combined total of fine and for-
feitures may not exceed two-thirds pay times six months.*?

As an interesting side note, the decision in Tualla has
prompted the Joint Service Committee on Military Justice to
propose an amendment to RCM 1003(b)(3), which would clar-
ify the authority of special and summary courts-martial to
adjudge both fines and forfeitures in the same case.!® The pro-
posed changes also include adding a sentence to RCM 1107(d)
entitled “Limitations on sentence of a special court-martial
where a fine has been adjudged,” to help ensure that convening
authorities do not approve sentences where the cumulative
effect of the fine and forfeitures would exceed the two-thirds
that may be adjudged at a special court-martial.’*” Regardless
of whether or not the proposed changes are made, it isimportant
that staff judge advocates, chiefs of justice, and counsel care-
fully review any special or summary court-martial that
adjudges afine. When the final action is prepared they should
ensure that the total dollar amount the accused will lose does
not exceed the maximum amount of forfeitures that the court
can adjudge and, if it does, take the steps necessary to ensure
the convening authority does not approve a sentence that
exceeds the jurisdictional limits of the court.

122. Article 19 that was in effect at the time stated, in part:

Sentencing Instructions

Prior to the members deliberating on an appropriate sen-
tence, the military judge must provide them with the appropri-
ate sentencing instructions.’?® Determining what to tell the
members and what not to tell them may not be as easy as it
might seem. The panel members often have questions regard-
ing the imposition of sentence or may simply want to consider
matters that are collateral to the court-martial. Sometimes the
military judge finds it necessary to explain an event or proce-
dureto prevent confusion of the members. Thislatter situation
occurred in Friedmann when the accused gave his unsworn
statement.12°

Aspreviously discussed, during Friedmann’s unsworn state-
ment, hetold the panel membersthat othersin hisunit received
nonjudicial punishment and general discharges for their drug
use. He asked the members to let his commander administra-
tively discharge him rather than give him a punitive dis-
charge.®® The military judge provided a sentencing instruction
that addressed both comments by the accused. First, the judge
instructed the membersthat the issueis not whether the accused
should remain in the Air Force, but rather, whether the accused
should be punitively separated. He told them it was of no con-
cern to them whether someone else might initiate a separation
action.®® Second, the judge explained that the disposition of

Special courts-martial may, under such limitations asthe President may prescribe, adjudge any punishment not forbidden by this chapter, except
death, dishonorable discharge, dismissal, confinement for more than six months, hard labor without confinement for more than three months,
forfeiture of pay exceeding two-thirds pay per month, or forfeiture of pay for more than six months.

UCMJart. 19 (1998). Congress amended Article 19 in October 1999 to increase the maximum authorized period of confinement and forfeitures that a special court-
martial can adjudge to oneyear. See 10 U.S.C. § 819 (2000). However, aspecia court-martia is still limited to adjudging no more than six months confinement and
forfeitures until the President changes the same limitation in RCM 201(f)(2)(B). See MCM, supra note 2, R.C.M. 201(f)(2)(B). See also MacDonnell, supra note 1,
at 78 for additional discussion regarding this change.

123. Tualla, 52 M.J. at 229.
124. 1d. at 229-30. See also supra note 118.

125. Another related issue discussed by the CAAF concerned the relationship between Article 58b, the automatic forfeiture of pay provision, and RCM 1003(b)(3).
In the event that an accused receives two-thirds forfeitures of pay based upon the automatic forfeiture provisionsin Article 58b (that is, the accused receives a punitive
discharge and any confinement) and also receives an adjudged fine, the possibility exists that the combined forfeitures and fine could exceed the jurisdictional limits
of the court. See UCMJ art. 58b (2000). While the court declined “to offer adefinitive interpretation,” it did say the two provisions “are not necessarily in conflict.”
Tualla, 52 M J. at 232. The Air Force Court of Criminal Appeals recently addressed thisissuein United Satesv. Kallmeyer, 54 M .J. 685 (A.F. Ct. Crim. App. 2001),
and held that the cumulative amount of the fine and automatic forfeitures cannot exceed the maximum forfeitures that can be adjudged at a special court-martia. In
addition, the Joint Service Committee on Military Justice has proposed a change to RCM 1107(d) that would limit the “cumulative impact of the fine and forfeitures,
whether adjudged or by operation of Article 58b . . . [to the] maximum dollar amount of forfeitures that may be adjudged at the court-martial.” Notice of Advisory
Committee Meetings, 65 Fed. Reg. 76,999 (Dec. 8, 2000).

126. See Notice of Advisory Committee Meetings, 65 Fed. Reg. 76,999 (Dec. 8, 2000). The proposed RCM 1003(b)(3) would read “[a]ny court-martial may adjudge
afineinlieu of or in addition to forfeitures.” Id. (emphasis added). Cf. supra note 118.

127. Notice of Advisory Committee Meetings, 65 Fed. Reg. 76,999 (Dec. 8, 2000).
128. See MCM, supra note 2, R.C.M. 1005.

129. United Statesv. Friedman, 53 M.J. 800 (A.F. Ct. Crim. App. 2000). This case was discussed in the Unsworn Statements section earlier. See supra notes 65-71
and accompanying text.

130. Id. at 801.
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other cases wasirrelevant in adjudging an appropriate sentence
for the accused. He advised the members that “ any meaningful
comparison of the accused’s case to those of others similarly
situated” would come from the convening authority when he
takes action on the sentence.!®

As stated earlier, the AFCCA found the instruction proper,
and the CAAF denied a petition for grant of review in this
case.’® The AFCCA noted that the military judge could have
permitted the government to rebut the accused's unsworn state-
ment,** but indicated that there was “no need for the military
judge to waste the court’s time by turning the sentencing pro-
ceeding into a hearing.”**® The court relied on the decision in
Grill where the CAAF expressed its confidence that military
judges could prevent unsworn statements from confusing the
members through appropriate sentencing instructions.**

The CAAF also addressed sentencing instructions in a deci-
sion handed down this past year. But unlike Friedmann, in
United Sates v. Duncan,*®” the issue involved the military
judge’s response, over a defense objection, to questions asked
by the members concerning collateral consequences.

In Duncan, the accused was convicted of numerous
offenses, including three specifications of attempted murder,
three specifications of rape, six specifications of forcible sod-
omy, and two specifications of kidnapping.**® On sentencing,

the membersinterrupted their deliberations to ask the court the
following questions: (1) “In military justice, is parole granted
or are sentences reduced for good behavior? If so, do these
reductions apply to alife sentence?’ and (2) “Will rehabilita-
tion/therapy be required if PFC Duncan is incarcerated?” %
Although the defense objected to answering these questions,
the military judge provided an instruction to the members. He
reminded the members of the purpose of the court-martial and
the members' duty to impose an appropriate sentence, telling
them to “do what you think is right today.”'*° Regarding the
first question, the judge told the members that parole was avail-
able to those sentenced at courts-martial, including those sen-
tenced to life imprisonment. However, he cautioned them not
to be concerned about parole.** With regard to the second
question, he advised them that there are “appropriate alcohol
and sex offense rehabilitation programs availableto the accused
should he be confined . . . .”142

The accused argued on appeal that it was error for the mili-
tary judge to give these instructions because they involved col-
lateral consequences of a court-martial.’® The CAAF held it
was appropriate for themilitary judge to provideinstructionson
these questions and reiterated its previous holding in United
Sates v. Greaves that there is no “bright line rule prohibiting
instructions on collateral consequences of a court-martial.”
A better approach, it stated, is to focus on the military judge’s
“responsibility to give ‘appropriate instructions.”” Should the

131. Id. at 802. The military judge also explained the regulatory requirement to obtain Service Secretary approval to give an Other Than Honorable discharge to an
accused where the sole basis for separation is the same misconduct that resulted in a court-martial conviction but no punitive discharge was adjudged. 1d. at 801.

132. 1d. at 802. The military judge explained that a convening authority can lighten a harsh sentence, but cannot increase a light sentence, and added that the panel
may not adjudge an excessive sentence in reliance on any mitigating action by the convening authority. Id.

133. See supra note 68 and accompanying text.
134. See supra note 72 and accompanying text.

135. Friedmann, 53 M.J. at 803.

136. Id. at 804. Seealso supra note 69. The AFCCA decided Friedmann on 25 August 2000. It isinteresting to note that on 25 September 2000, Senior Judge Cox
encouraged military judges to use this approach in handling unsworn statements in his concurring opinion in Manns. He wrote, “[t]he proper way to deal with an
unsworn statement isfor the military judge to give aproper instruction to the members regarding the accused’ sright of allocution, including areminder to the members
that the statement is ‘unsworn’ and that the accused is not subject to cross-examination.” United States v. Manns, 54 M.J. 164, 167 (2000) (Cox, S.J., concurring in
the result).

137. 53 M.J. 494 (2000).

138. Id. at 495. He was sentenced to confinement for life, a dishonorable discharge, total forfeitures, afine of $200 and reduction to E1. Id.

139. Id. at 498.

140. 1d. at 499.

141. 1d. Thejudge stated, “[y]ou should determine, in terms of confinement what you feel is appropriate for this accused. Under these circumstances, do not, and |
say again, do not be concerned about the impact of parole.” Id.

142. 1d. Thejudge added, “[t]he accused is not required to participate in any program . . . but there are strong and usually effective incentives for him to do so while
confined.” Id.

143. Id.

144. 1d. (citing United States v. Greaves, 46 M.J. 133 (1997)).

78 MAY 2001 THE ARMY LAWYER « DA PAM 27-50-342



military judge decide to instruct on collateral matters, he must
“give legally correct instructions that are tailored to the facts
and circumstances of the case.” 4

The CAAF aso emphasized the fact that the members
requested the information, holding that it is appropriate in such
cases to provide answers if the judge can “draw upon a body of
information that is reasonably available and which rationally
relates to the sentencing considerationsin RCM 1005(e)(5).” 146
Rule for Courts-Martial 1005(e) lists required instructions that
the judge must give and RCM 1005(e)(5) requires informing
the members that they should “ consider all mattersin extenua
tion, mitigation, and aggravation, whether introduced before or
after findings, and matters introduced under RCM 1001(b)(1),
(2), (3), and (5)."** The CAAF found that these issues, parole
and rehabilitation programs, were rationally related to aggrava-
tion evidence and rehabilitative potential evidence.1*®

The military judge's discretion to provide sentencing
instructions on collateral matters, when appropriate, appears to
be at least one area of sentencing whereall fivejudgesat CAAF
are in agreement. The unanimous decision in Duncan and the
decision not to grant review of the Friedmann case support this
conclusion. So, while the CAAF may be split on many other
sentencing issues, it is clear that sentencing instructions are
often a necessary way to clarify confusing or misleading infor-
mation, as well as a proper way to provide additional informa-
tion requested by the members.

Sentence Comparison

Sentence comparison, the last area of discussion, was
recently addressed by the CAAF in United Sates v. Sothen.#°

145. Id.

146. Id. at 500.

This case serves to confirm the applicable standard in review-
ing a case for sentence appropriateness. The CAAF has previ-
ously held that the power to review a case for sentence
appropriateness rests with the service courts and will only be
reviewed by the CAAF for an obvious miscarriage of justice or
an abuse of discretion.’® Sentence appropriatenessisnormally
determined without comparing the sentence with sentences
received by others.’® However, there are rare cases where sen-
tence appropriateness can only be determined by comparing
disparate sentences from closely related cases.’®

In Sothen, the accused had been married for approximately
seventeen years when he started having an intimate rel ationship
with another woman, Ms. Steen.’*® As the relationship pro-
gressed, the accused wanted out of his marriage, so he and Ms.
Steen devised a plan to kill the accused’s wife.!® They began
looking for someone to commit the murder and wereintroduced
to Mr. Holland, which resulted in a series of meetings. The
accused was unaware that Mr. Holland was an informant for the
county police department.’® At these meetings, the accused
and Ms. Steen discussed the proposed murder with Mr. Hol-
land, who wore a hidden recording device.™® Both the accused
and Ms. Steen were arrested and, while Ms. Steen pled guilty in
state court to one count of solicitation to commit murder, the
accused was convicted by court-martial of conspiracy to com-
mit murder, solicitation to commit murder, and adultery.’™> Ms.
Steen was sentenced to three years confinement and a $500
fine. The accused received twenty-five years confinement,
total forfeitures, reduction to E1, and a dishonorable dis-
charge.’®®

The CAAF reiterated the burden for the accused in a sen-
tence comparison case. The accused has the burden of demon-
strating that (1) the cited cases are closely related to the

147. See MCM, supra note 2, R.C.M. 1005(¢)(5). Rule for Courts-Martial 1001(b)(1), (2), (3), and (5), provide for data from the charge sheet, personal data and
character of the accused’s prior service, prior convictions, and rehabilitative potential evidence, respectively, to be introduced by the government. Seeid. R.C.M.

1001(b).
148. Duncan, 53 M.J. at 500.

149. 54 M.J. 294 (2001).

150. See United States v. Lacy, 50 M.J. 286, 288 (1999).

151. See United Statesv. Ballard, 20 M.J. 282 (C.M.A. 1985).
152. 1d.

153. Sothen, 54 M.J. at 295.

154. 1d.

155. 1d.

156. 1d.

157. Id. at 295-96.
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accused’s case, and (2) that the sentences are highly dispar-
ate™ |f the accused meets that burden, then the burden shifts
to the government to show arational basis for the disparity.1®°
The Navy court found that the accused’s case was closely
related to Ms. Steen’s case and that the respective sentences
were highly disparate; however, the court found “many good
and cogent reasons in the record of trial that explain the dispar-
ity between the two sentences awarded.” 6! The court cited sev-
eral reasons for the disparity: The cases were from different
sovereigns, there is a difference between military and civilian
approaches to sentencing and punishment; the accused was
convicted of multiple offenses while Ms. Steen was convicted
of one offense; the accused’s trial was contested while Ms.
Steen pled guilty; and, thelighter sentencereflected Ms. Steen’s
agreement to testify against the accused.’®? In reviewing the
service court’s decision, the CAAF found there was no abuse of
discretion or miscarriage of justice. Further, it held that these
reasons were “legally sufficient justification for the disparity
between the two sentences,” thereby satisfying the rational
basis standard set forth in Lacy.!®

While Sothen confirms the applicable standard in sentence
comparison cases, it also goes a step further than recent casesin
that it involves comparison of amilitary sentence to a disparate
civilian sentence.* The CAAF specifically noted that sentence
comparison with aclosely related case that has a highly dispar-
ate sentence was not limited to just military co-actors. The
court stated that cases involving military and civilian co-actors
could be considered.’®® However, counsel faced with making
the argument for sentence comparison need to be aware of the
difficult standard that exists, especially when comparing civil-
ian and military sentences. As Sothen demonstrates, the fact
that one sentence emerges from a civilian system while the

other from amilitary system, isin and of itself one reason for
the disparity.

Conclusion

While sentencing may not have undergone amajor overhaul
this past year, there were areas that received considerabl e atten-
tion. Although progress was made in some areas, a lack of
progress was evident in other areas. The CAAF's obvious split
on the use of rehabilitative potential evidence and the parame-
ters of aggravation evidence made for spirited reading, but
mandate arevisiting of these issuesin the future. The unsworn
statement received considerable attention from the appellate
courts, but with the decision in Manns, it is now unclear exactly
what constitutes a statement of fact. Sentencing arguments
were reviewed in quantitative fashion, but most were decided
on a case-by-case basis and little changed, unless the decision
in Baer isbroadly interpreted and thewarningsto stay out of the
“gray zone" are ignored. In which case, Baer will mandate a
future revisit as well.

Despite the wheel spinning in these areas, advances have
been madein other areas of sentencing. Tualla hasclarified the
issue of fines and forfeitures in special court-martial cases, the
CAAF was united in Duncan on the question of providing sen-
tencing instructions on collateral consequences, and Sothen sig-
nifies the permissibility of comparing military sentences with
co-accused civilian sentences. Upon further reflection, the
guestion becomes, has this been another year of fine-tuning in
sentencing, or has this been a year of preparation for a major
overhaul to come?

158. Id. at 296. The convening authority suspended all adjudged forfeitures greater than $600 per month for six months and waived the automatic forfeitures of pay

for six months, directing that it be paid to the accused’swife. Id. at 295.

159. 1d. at 296 (citing United Statesv. Lacy, 50 M.J. 286 (1999)).

160. Id.

161. 1d. (quoting lower court’s unpublished opinion).

162. 1d.

163. Id. at 297.

164. See Lacy, 50 M.J. 286; see also United States v. Fee, 50 M.J. 290 (1999).

165. Sothen, 54 M.J. at 297.

80 MAY 2001 THE ARMY LAWYER « DA PAM 27-50-342



