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Internal Revenue Service Restructuring and Electronic Filing of Tax and Information Returns*
Reform Act of 1998
Over the past decade, the number of taxpayers who filed
their tax returns electronically has increased dramatically. An
Introduction electronically filed return is a composite return (electronically
transmitted data and certain paper documents mailed to the
On 22 July 1998, President Clinton signed into law the Inter- IRS) in lieu of a paper return. “During the 1997 tax filing sea-
nal Revenue Service (IRS) Restructuring and Reform Act of son, the IRS received approximately 20 million individual
1998 (hereinafter the 1998 Act) which constitutes the most income tax returns electronically.”In 1996, 192,233 federal
profound changes at the IRS in over four decades. In additiontax returns were filed electronically by offices that were operat-
the legislation includes the provisions of the Tax Technical Cor-ing under the Army Legal Assistance Tax ProgfaBy 1997,
rections Act of 1998which contains technical, clerical, and the number of federal returns filed electronically by the Army
conforming amendments to the Taxpayer Relief Act of 1997 Legal Assistance Tax Program had increased by seven percent
[hereinafter the 1997 Act] and other recently enacted legisla-to 205,117. The 1998 Act sets a goal for the IRS to have at
tion. This legislation culminates a year of congressional inves-least eighty percent of all federal tax and information returns
tigations and hearings over the future of the IRS. The new lawfiled electronically by the year 2067 Congressional policy
creates comprehensive changes in the IRS as it governs itselfequires the IRS to “cooperate with and encourage the private
institutes new taxpayer rights, increases supervision of thesector by encouraging competition to increase electronic fil-
agency, and mandates emphasis on electronic tax filing. Theng.”® The IRS can now implement procedures that provide for
1998 Act contains over sixty provisions to fortify taxpayer the payment of appropriate incentives for electronically filed
rights and improve customer service. Technical corrections andeturnst®
changes were made in the areas of the supplemental child tax
credit, educational credits, Individual Retirement Arrange-  Currently, tax forms must be signed by taxpayers “as
ments (IRAs), capital gains, Earned Income Credit (EIC), anddirected by the Secretary of the TreasudtyAlthough taxpay-
the sale of principal residences. This note does not fully ana-ers have filed electronic returns for years, the IRS will not
lyze the 1998 Act, but discusses the changes that are most likelgccept the return unless it also receives a signed Form 8453.
to effect the military community and the practice of military The 1998 Act provides for the development of “procedures for
law. the acceptance of signatures in digital or other electronic
form.”2 Until these procedures are in place, the Secretary of

1. Pub. L. No. 105-206, 112 Stat. 685 (codified as amended in scattered sections of 26 U.S.C.A.).

2. 1d. 88 6001-6024, 112 Stat. at 790-826.

3. Pub. L. No. 105-34, 111 Stat. 788 (codified as amended in scattered sections of 26 U.S.C.A.).

4. Internal Revenue Service Restructuring and Reform Act § 2001, 112 Stat. at 723 (codified at I.R.C. § 6011 (West 1998)).
5. H.R. ®nFr. Rep. No. 105-599, at 94 (1998).

6. Information Paper, DAJA-LA, subject: Tax Year 1997 Highlights & Trends, para. 2d (14 Aug. 1998).
7. 1d.

8. Internal Revenue Service Restructuring and Reform Act § 2001(a)(2), 112 Stat. at 723.

9. Id. §2001(a)(3).

10. L.R.C. § 6011(f)(2).

11. Id. § 6061.

12. Internal Revenue Service Restructuring and Reform Act § 2003(a), 112 Stat. at 724 (codified at I.R.C. § 6061(b)).
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the Treasury can “waive the requirement of a signature or pro{referred to as the “innocent spouse”) were required to meet
vide for alternative methods of signing returfs.” strict requirements and “understatement of tax threshélds.”
The 1998 Act makes innocent spouse relief easier to obtain.
The 1998 Act mandates that beginning after 31 DecemberThere are now three ways for an innocent spouse to obtain
1998, the IRS will maintain “all tax forms, instructions, and relief: by expanded innocent spouse réefief separate liability
publications from the past five years available for access on theelection!® and equitable relief. Possible relief from joint and
[iInternet in a searchable databa¥eThe release on the inter- several liability on a joint return under these rules is allowed
net is to correspond with the release of paper forms. Currentlywithout concern to community property lag¥s.
the IRS provides access to all these documents on its internet
site atwww.irs.ustreas.govHowever, previously there was no The 1998 Act expands the application of innocent spouse
requirement that mandated the timeliness of the documentelief by eliminating the requirement that the understatement of
placement on the internet. taxes be “substantial” and “grossly erroneotisSimply spec-
ifying that the understatement of tax is attributable to an “erro-
One of the goals of the 1998 Act is to strive for a “user- neous item” instead of “grossly erroneous items” will now
friendly” IRS. In the next nine years, the IRS will develop pro- suffice The innocent spouse must demonstrate that in signing
cedures to implement a “return-free tax system” whereby indi- the return he “did not know, and had no reason to know, that
viduals will not have to file a tax retuth.Within the next eight  there was an understatemetit.A “separate liability election”
years, a taxpayer who files an electronic return will be able tois now available that allows the taxpayer to elect to have the
examine his account electronically if all safeguards which pro-responsibility for any deficiency restricted to the share of the
tect the privacy of the account are in orfier. shortage that is attributable to the items allocable to the tax-
payer?® In effect, the return of the innocent spouse taxpayer is
viewed as if the taxpayer had filed a separate return. In order to
Taxpayer Protection and Rights make the election, the innocent spouse taxpayer cannot be
“married to or legally separated from, the individual with
Relief from Joint and Several Liability on a Joint Tax Return: whom they filed the joint return.” In addition, the innocent
Innocent Spouse Relief spouse must not be “a member of the same household as the
individual with whom a joint return was filed at any time during
Under prior law, to secure relief from joint and several lia- the twelve month period ending on the date the election is
bility stemming from a joint federal tax return, taxpayers filed.”?® The new election provision does have “fraudulent

13. Id. (codified at I.R.C. § 6061(b)(1)).

14. |d. § 2003(d), 112 Stat. at 725.

15. Id. § 2004(a), 112 Stat. at 726.

16. Id. § 2005(a).

17. Under prior law, relief of a spouse from joint tax liability could only be obtained if a joint return was filed, andatherésubstantial (in excess of $500) under-
statement of tax attributable to grossly erroneous items of one spouse; and the other spouse did not know and had krmoredseretavas substantial understate-
ment at the time the return was signed; and it would be inequitable to hold the innocent spouse liable for the defibielabyeattrithe substantial understatement.
Taking into account all the facts and circumstances, the spouse would be relieved of liability for the tax to the ekeehaliiliytwas attributable to the substantial
understatement.” Finally, the tax liability had to exceed a certain percentage of the innocent spouse’s adjusted grokRiGcd@013(e)epealed byinternal
Revenue Service Restructuring and Reform Act § 3201(e), 112 Stat. at 740 (codified at I.R.C. 8 6015(b)).

18. Internal Revenue Service Restructuring and Reform Act § 3201, 112 Stat. at 734 (codified at I.R.C. § 6015(b)).

19. Id. at 735 (codified at I.R.C. § 6015(c)).

20. Id. at 739 (codified at I.R.C. § 6015(f)).

21. Id. at 735 (codified at I.R.C. § 6015(a)(2)).

22. I.LR.C. § 6013(eJepealed bynternal Revenue Service Restructuring and Reform Act § 3201(e), 112 Stat. at 740 (1998) (codified at I.R.C. § 6015(b)).
23. Internal Revenue Service Restructuring and Reform Act § 3201, 112 Stat. at 735 (codified at I.R.C. § 6015(b)(1)(B)).

24. 1d. (codified at I.R.C. § 6015(b)(1)(C)).

25. 1d. (codified at I.R.C. § 6015(b)(2)).

26. Id. at 736 (codified at I.R.C. § 6015(c)(3)(A)).
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scheme” protections that make certain elections invalithx- relief. Since the IRS has not yet issued implementing regula-
payers who elect innocent spouse protection under thetions and guidance, it is unknown under what situations the IRS
expanded rulé%or the separate liability electifrmust make will grant equitable relief when the other two provisions of the
the election no later than two years after the IRS begins collecinnocent spouse rules do not apply.

tion activities.

In addition to the two types of innocent spouse relief, a tax- Disclosures to Taxpayers
payer may request “equitable reliéf.’Equitable relief is avail-
able if “taking into account all the facts and circumstances, itis  Several sections of the 1998 Act require the IRS to provide
inequitable to hold the individual liable for any unpaid tax or disclosures or explanations to taxpayers about rights or proce-
any deficiency.®® The Secretary of the Treasury has the author- dures that benefit taxpayets.The IRS is now required to
ity to provide “equitable relief” when relief under the first two inform taxpayers who filed a joint return of joint and several
provisions is not available, but it would be inequitable to hold liability. Now the IRS is required to redraft various forms, pub-
the individual liable for any unpaid tax or deficierity. lications, and notices to alert joint filers of its ability to assert

joint and several liability for taxe®.1n addition, the IRS is now

The 1998 Act gives the Tax Court jurisdiction over disputes specifically required to provide information to taxpayers about
that involve innocent spouse reli@f.An individual may peti- the availability of “innocent spouse relief” under new Internal
tion** the Tax Court to determine the “appropriate relief avail- Revenue Code sections of the 1998 Act (the C#d@hese
able” under the innocent spouse provisions. The new law alsaotification procedures must be in place by 18 January “999.
requires the IRS to notify taxpayers of their rights under the
“innocent spouse relief” provisions and whenever possible, Presently, the IRS is required to provide information to tax-
send the notifications separately to each sp&ugane of the payers explaining their rights regarding audits, appeals, refund
strongest features of the expansion of the innocent spouse pralaims, and complaint8. The 1998 Act requires the IRS to
visions relates to its effective date. The expanded innocentevise Publication 1, “Your Rights as a Taxpayer,” to notify tax-
spouse relief, separate liability election, and authority to pro- payers more clearly of their rights to be represented at inter-
vide equitable relief not only apply to liabilities for taxes that views with the IRS by any person authorized to practice before
arise after the date of enactment, but are applicable for any liathe IRS, and to have the interview suspended if the taxpayer
bility beginning on or before the date of the act that remains
unpaid on the date of enactment (22 July 1998Jaxpayers
who currently have unpaid tax liabilities and are undergoing
collection actions will be able to seek the innocent spouse

27. 1d. (codified at I.R.C. § 6015(c)(3)(A)(i)).
28. Id. at 735 (codified at I.R.C. § 6015(b)(1)(E)).
29. Id. at 736 (codified at I.R.C. § 6015(c)(3)(B)).
30. Id. at 739 (codified at I.R.C. § 6015(f)).

31. Id.

32. Id.

33. Id. at 738 (codified at I.R.C. § 6015(e)).

34. 1d. The petition should be filed within ninety days after the IRS mails a notice to the taxpayer denying innocent spouse¢heliBfS tdoes not act upon the
filing of a request for innocent spouse relief within six months, the taxpayer may file the petition after the close-ofitmé¢hsperiod.ld.

35. I1d. § 3201(d), 112 Stat. at 737.

36. Id. § 3201(f), 112 Stat. at 739.

37. See id§§ 3501-3509, 112 Stat. at 770-72.
38. Id. § 3501(a), 112 Stat. at 770.

39. Id. § 3501(b) (codified at I.R.C. § 6015).
40. Id. § 3501(a).

41. L.R.C. § 7521 (West 1998).
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requests to consult with such a per$oithe revision of Publi-  of limitations to be suspended during the period of financial
cation 1 will be complete by 18 January 1999. disability and allows refund claims outside the normal time
periods as specified in the Code. Despite the change, a taxpayer
Currently, the IRS is not required to explain why or how cer- will not be considered “financially disabled” during “any
tain taxpayers are picked for examinations. The 1998 Actperiod that the individual's spouse or any other person is autho-
requires the IRS to include information in Publication 1 in rized to act on their behalf in financial matte%.”
“nontechnical terms” about the criteria and methods it uses to
select taxpayers for an examinatférthis provision, however, The IRS must implement new regulations and further guid-
does not require the IRS to notify individual taxpayers of the ance before taxpayers can apply this provision. Presently, there
basis for their selection for examination. In addition, the new is no clear guidance for taxpayers on how they can comply with
provision does not require the IRS to disclose information thatthis new provision. The IRS will have to establish procedures
would be harmful to law enforcemetit. for the submission of claims for suspension of the statute of
limitations during periods of “financial disability” that include
a claim and review process. Claimants who request suspension
Suspension of Statute of Limitations on Filing Refund Claims of the statute of limitations will undoubtedly have to submit
During Periods of Disability documentary evidence or proof to the IRS in order to establish
that they have a disability. It is unclear who in the IRS will
Generally, a taxpayer has to file a tax refund claim within process these claims and exactly what documentary proof will
three years of the date of filing a return or two years from thebe required. Despite the uncertainty in applying this new pro-
payment of a ta® As a practical matter, the IRS would auto- vision, the changes are effective and apply to “periods of dis-
matically reject as untimely a refund claim that is not filed ability before, on, or after the date of enactment” (22 July
within the time period. Previously, the Code contained special1998)522
provisions that related to certain credits and special limitations,
but the law did not contain any special provisions or exceptions
about the tolling of the statute of limitations during periods of Suspension of Interest and Certain Penalties Where the IRS
disability of the taxpaye¥. Under the 1998 Act, the running of Fails to Contact an Individual Taxpayer
periods of limitation for credits or refunds is “suspended while
the taxpayer is unable to manage financial affairs due to disabil- Generally, interest and penalties accrue during periods when
ity.”#® The running of the statute of limitations is now sus- taxes remain unpaid, regardless of whether the IRS notifies the
pended during periods that a taxpayer is “financially taxpayer about the outstanding taXed'he 1998 Act amends
disabled.” The practical effect of the change allows the statute prior law in the case of taxpayers who file their income tax

42. Internal Revenue Service Restructuring and Reform Act § 3502, 112 Stat. at 770 (codified at I.R.C. § 7521(b)(2)).

43. Id.

44. |d. 8§ 3503(a), 112 Stat. at 771.

45, Id.

46. LR.C. § 6511(a) (West 1998).

47. See generally idg 6511.

48. Internal Revenue Service Restructuring and Reform Act § 3202 (a), 112 Stat. at 740 (codified at I.R.C. § 6511(h)).

49. Id. (codified at I.R.C. § 6511(h)(2)(A)).
An individual is financially disabled if such individual is unable to manage his financial affairs by reason of a medaafiindbte physical
or mental impairment of the individual which can be expected to result in death or which has lasted or can be expefied twlagiuous

period of not less than 12 months. An individual shall not be considered to have such an impairment unless proof afi¢hetedistd is
furnished in such form and manner as the secretary may require.

50. 1d. (codified at I.R.C. § 6511(h)).
51. Id. (codified at I.R.C. § 6511(h)(2)(A)).
52. 1d. § 3202(b), 112 Stat. at 741.

53. H.R. @nr Rep. No. 105-599, at 124 (1998).
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returns in a timely fashion, but the IRS fails to furnish notice to Notice and Computation of Interest Charges

the taxpayer regarding an alleged tax liabfttjlow, if the IRS

fails to notify taxpayers of their liability and the basis for their Presently, the Code does require the IRS to incorporate in its
liability, the “imposition of interest, penalties, addition to tax, notice a point by point computation of the interest that it
or additional amounts with respect to any failure relating to the charges, nor a reference to the Code section supporting the
return” will be suspended. The suspension of interest and interest charge. The 1998 Act adds a new section to the Code
penalties for the failure of the IRS to contact an individual tax- that relates to notice requirements for intefégtll notices that
payer does not apply in some situations, particularly regardingare sent by the IRS after 31 December 2000, that include the
penalties for failure to file a tax return or failure to pay atax. levy of interest against a taxpayer must include a precise calcu-
Unlike many other provisions of the 1998 Act, this provision lation of the interest charged and a citation to the Code section
does not apply until tax years after 1998. that supports the charffe.

Abatement of Interest on Underpayments by Taxpayers in Pres- Procedural Requirements for Imposition of Penalties and
identially Declared Disaster Areas Interest

Previously, taxpayers who lived in “Presidentially declared  Currently, the IRS is not required to provide notice to tax-
disasters areas” would not receive an abatement of interest fopayers that details the computation of penalties. In addition,
underpayment&even if they were granted an extension in time several penalties exacted are devoid of any supervisory control
to file and pay taxes because of a catastrophe or disaster. Tha approval process. The 1998 Act added a new section to the
1998 Act adds a new subsection to the Code that allows the IR€ode that deals specifically with “procedural requirements”
to abate the levy of interest for taxpayers in “Presidentially that demand compliance by the IRS in the area of penalties and
declared disaster area8."The change provides that if the IRS interestt® The new law requires that the notice designate the
extends the date for filing income tax reti§frasd the time for ~ penalty name, the Code section under which there is an assess-
paying income taxe%,the IRS will “abate” the levy of any  ment of a penalty, and a numeration of the pefialddition-
interest for the same time as the extension pétidthe change  ally, the 1998 Act explicitly mandates approval by IRS
applies to disasters declared after 31 December%@®id, will management to charge all “non-computer” generated penalties
provide immediate relief and tax assistance to taxpayers.

54. Internal Revenue Service Restructuring and Reform Act § 3305, 112 Stat. at 743 (codified at I.R.C. § 6404(g)).
55. Id. § 3305, 112 Stat. at 743 (codified at I.R.C. 8§ 6404(g)(1)(A)). The suspension period begins eighteen months (twelve taralis years beginning after
31 December 2003) after the date on which the return is timely filed, or the due date of the return without regard te exitéctsdoer is later. The suspension

period ceases twenty-one days after the day the requisite notice is issued by thie IRS.

56. Id. 8§ 3305(a), 112 Stat. at 743; I.R.C. 8 6404(g)(1)(B)(2). Exceptions to the suspension include any penalties imposed pRsUa®BE51. Specifically,
exceptions include cases involving fraud, relating to tax liabilities shown on the return, and any criminal péchalties.

57. Internal Revenue Service Restructuring and Reform Act § 3305(b), 112 Stat. at 743.

58. Id. § 3309, 112 Stat. at 745 (1998) (codified at I.R.C. § 6404(h)(2)). A “Presidentially Declared Disaster Area,” for pliipiesscton, means “with respect
to any taxpayer, any area which the President has determined warrants assistance by the [flederal [glovernment undar Redi€iaast Emergency Assistance
Act.” Id.

59. Id. (codified at I.R.C. § 6404(h)).

60. I.R.C. § 6081.

61. I.LR.C. 8§6161.

62. Internal Revenue Restructuring and Reform Act § 3309, 112 Stat. at 745 (codified at I.R.C. § 6404(h)).

63. Id.

64. Id. 8 3308(a), 112 Stat. at 744 (codified at I.R.C. § 6631).

65. 1d. § 3308.

66. 1d. § 3306 (codified at I.R.C. § 6751).

67. 1d. & 3306(a) (codified at I.R.C. § 6751(a)).
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unless specifically excepted by the C&ld.hese changes will Prohibition on Executive Branch Influence over Taxpayer

be phased into operation by the IRS and become effective for Audits
the issue of notices and the assessment of penalties after 31
December 2006 Historically, there were no code provisions that explicitly

prohibited high-level Executive Branch influence over tax-
payer audits and collection activities. A new provision makes
Notice of IRS Contact of Third Parties it unlawful’® for certain Executive Branch officéfsand
employees to request (directly or indirectly) any IRS employee
Formerly, the IRS could contact people other than the tax-to conduct or terminate a tax audit or other investigation of any
payer to gather information in pursuit of collecting taxes with- particular taxpayer (subject to three exceptighs).
out notifying the taxpayer of whom they intended to contact or
did contact. The 1998 Act prohibits contacts by the IRS with
any person other than the taxpayer regarding the collection ofApplication of Certain Fair Debt Collection Procedures to IRS
taxes and determinations of tax liability unless they provide Communications with Taxpayers
“reasonable notice to the taxpayét."The new provision
requires the IRS to warn a taxpayer that it might contact third The 1998 Act adds a new section to the Code aimed at elim-
parties about tax liabilities. The IRS must keep accurateinating concerns that the IRS has used or would use abusive or
records of who they contact, and provide the information harassing techniques in its communications with taxpayers.
regarding any third party contacts to the taxpayer systemati-The addition, entitled “Fair Tax Collection Practices,” aims to
cally and whenever the taxpayer requests the informé&tion. apply restrictions that are similar to the a Fair Debt Collection
Exceptions to the notice requirements include: a prior authori-Practices A¢P to tax collection communications with taxpay-
zation by the taxpayét,a showing by the IRS that the notice ers® Similar to debt collection practices rules, the new Code
would jeopardize collectioff,and criminal investigation%. section limits the time, place, and manner in which the IRS can
The new notice requirements are effective 18 January £999.

68. I.LR.C. 8§ 6751(b)(2) (West 1998). The assessment of all penalties must be approved by IRS management except peh&tes§i6661 for failure to file

and pay. I.R.C. 8 6651 (West 1998edl.R.C. § 6654 (West 1998) (regarding individual estimated tax); I.R.C. 8 6655 (West 1998) (regarding corporate estimated
tax, and “any other penalty automatically calculated through electronic means”).

69. Internal Revenue Service Restructuring and Reform Act § 3306(c), 112 Stat. at 744.

70. Id. 8 3417(a), 112 Stat. at 757 (codified at I.R.C. § 7602(c)).

71. 1d. § 3417.

72. Id. § 3417(a) (codified at I.R.C. § 7602(c)(3)(A)).

73. Id. (codified at I.R.C. § 7602(c)(3)(B)).

74. 1d. (codified at I.R.C. § 7602(c)(3)(C)).

75. 1d. § 3417(b), 112 Stat. at 758.

76. 1d. § 1105, 112 Stat. at 711 (codified at I.R.C. § 7217(d)). A willful violation or failure to report a prohibited requdst slialished by a maximum fine of
$500, or imprisonment of not more than five yedds.

77. 1d. (codified at I.R.C. § 7217(e)). The prohibition applies to the President, the Vice President, and employees of theaffieeudivieoth, as well as any
individual serving in a cabinet level position (which includes the Secretary of Defense, Secretary of Veterans AffairRiseaddhef National Drug Control Pol-

icy).

78. 1d. (codified at I.R.C. § 7217(c)). Executive Branch employees can make three types of written requests to the IRS. reinghjttbe does not apply to a
written request made to an Executive Branch employee by a taxpayer or on behalf of a taxpayer that is then forwardeglbydbdabetre IRS. Second, an audit
or investigation by the IRS of a presidential nominee for appointed positions as part of a background check. Finalfyrequeistecan be made by the Secretary
of the Treasury because of the implementation of a change in tax plalicy.

79. Internal Revenue Service Restructuring and Reform Act § 3466, 112 Stat. at 768 (codified at I.R.C. § 6304).

80. 15 U.S.C.A. § 1692b (West 1998).

81. Internal Revenue Restructuring and Reform Act § 3466, 112 Stat. at 768 (codified at I.R.C. § 6304).
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contact the taxpayét. The IRS is restricted from engaging in the filing of a lienf® notice and opportunity for a hearing before
“any conduct the natural consequence of which is to harasslevy?® and the review of levy and lien proceedings by special
oppress, or abuse any person in connection with the collectiortrial judges.®® Previously, there was no requirement for the
of any unpaid tax® There are specific prohibitions regarding IRS to notify a taxpayer of the filing of a tax lien. Now, the IRS
harassment, abuse, and the type of conduct that violates the nemust notify a taxpayer in writing that it filed a tax li€nThe
section® Violations of the new Code section can form the basis notice must contain information on the amount of the lien, the
of a civil action for “unauthorized collections actioris.” right to request a hearing, appeals, and the process for the
release of lien® Taxpayers now have a right to “notice and
opportunity for a hearing before the levy” of property or
IRS Employee Contacts asset$® No levy is permitted unless the IRS notifies the tax-
payer in writing prior to the lew8%. The notice is required to
Under the 1998 Act, the IRS must provide taxpayers with contain information that relates to the “amount of unpaid tax,
the name, telephone number, and “unique identifying number”the right to request a hearing, recitations of applicable Code
of an employee whom they may contact regarding any manu-provisions relating to levy and sale, appeals, alternatives avail-
ally prepared corresponderféeThe IRS is now required, tothe able to the taxpayer, and the applicable law relating to redemp-
extent practicable, to assign one IRS employee to handle a taxion of property and release of lien¥.”The due process
payer’s matter until it is resolved. protections included in the 1998 Act apply to collection actions
initiated after 18 January 1999.

Due Process in IRS Collection Actions
Civil Damages for Collection Actions
The 1998 Act attempts to protect taxpayer rights by enacting
statutory protections that safeguard “due process” requirements The 1998 Act permits the award of civil damages if there is
whenever the IRS seeks to collect taxes by levy, lien, and the finding that any employee of the IRS negligently, recklessly,
seizure of property. The Act adds several new sections to ther intentionally disregarded provisions of the Internal Revenue
Code that relate to “notice and opportunity for a hearing upon

82. Id. § 3466(a) (codified at I.R.C. § 6304(a)). Without the prior consent of the taxpayer, the IRS cannot contact a taxpaygnstariime or place or a time
or place known or which should be known to be inconvenient to the taxpayer.” Likewise, the IRS cannot contact a taxpageremherauthorized to practice
before the IRS represents him. The IRS cannot contact a taxpayers at his place of employment if they “know or haveneagbattithie taxpayer's employer
prohibits the taxpayer from receiving such communication.” Convenient times for communicating with taxpayers are defiae8 asriaand before 9 p.m., local
time at the taxpayer’s location!d.

83. Id.

84. Id. (codified at I.R.C. § 6304(b)). The IRS cannot “use or threaten to use violence or other criminal means to harm theepéysjaalppitation, or property
of any person.” Restrictions apply to the use of “obscene or profane language or language the natural consequenceoddbvuisietihie hearer or reader.” Excessive
telephone calls or “causing the telephone to ring” excessively or repeatedly, along with engaging in telephone converhationld/annoy, abuse or harass the
person called is prohibitedd.

85. Id. (codified at I.R.C. §8 6304(c), 7433).

86. Id. § 3705(a), 112 Stat. at 777.

87. Id. § 3705(b).

88. Id. § 3401(a), 112 Stat. at 746 (codified at I.R.C. § 6320).

89. Id. § 3401(b), 112 Stat. at 747 (codified at I.R.C. § 6330).

90. Id. 8 3401(c), 112 Stat. at 749 (codified at I.R.C. § 7443(b), (c)).

91. Id. § 3401(a), 112 Stat. at 746 (1998) (codified at I.R.C. § 6320(a)).

92. Id. (codified at I.R.C. § 6320(a)(3)).

93. Id. § 3501(b), 112 Stat. at 747 (codified at I.R.C. § 6330).

94. 1d. § 3401(b), (codified at I.R.C. § 6330(a)(1)).

95. Id. (codified at I.R.C. § 6330(a)(3)).

96. Id. § 3401(d), 112 Stat. at 750.
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Code or Treasury Regulatioffs.The recovery of damages is the IRS Office of Appeals can now request non-binding medi-
limited to $100,000 in the case of negligence and up to $1 mil-ation on any unresolved issue after the completion of the
lion for reckless or intentional act.Previously, there was no  appeals process or after the failure to reach a closing agreement
“requirement that administrative remedies be exhausted”or compromisé® Binding arbitration is now available pursu-
before a civil action could be initiated. The 1998 Act requires ant to a pilot program where the taxpayer and the IRS Office of
that no judgment for damages can be awarded unless the “plainAppeals can jointly ask for it on any unresolved issue after the
tiff has exhausted the administrative remedies available” within completion of the appeals process or failure to reach a closing
the IRS% agreement or compromi$®. The alternative dispute resolution
procedures require that “appeals officer(s)” be regularly acces-
In addition, the 1998 Act provides for “civil damages for sible within each stat® and directs the IRS to “consider” using
IRS violations of bankruptcy procedure¥? If the IRS “videoconferencing of appeals conferences between appeals
attempts to collect federal taxes in violation of bankruptcy pro- officers and taxpayers” in “rural and remote are'ds.The
visions “relating to automatic stays” or “relating to effect of dis- result of this new emphasis on alternative dispute resolution
charge,” the taxpayer can petition the bankruptcy court “to should be more cases resolved through these procedures and

recover damages against the United Stdtés.” fewer cases that reach litigation.
IRS Procedures Relating to Appeals of Examinations and Approval Process for Liens, Levies, and Seizures
Collections

Section 3421 of the 1998 Act does not implement or amend

The 1998 Act strengthens procedures to resolve examinatiora section of the Code, but requires the Commissioner of the IRS
and collection issues as early as possible and fully use disputéo “develop and implement procedures” that relate to the
resolution through mediation and arbitratiéh.Before the “approval process for liens, levies, and seizut&s.The IRS
1998 Act, the IRS had various mediation and arbitration pro- complied with the 1998 Act pursuant to a memorandum from
grams in place, but the new legislation codified these programsthe Assistant Commissioner (Collection) to all “Regional Chief
Similar to prior practice, the 1998 Act requires the establish- Compliance Officers and Assistant Commissioners (Interna-
ment of procedures so that taxpayers can request an early refetional)” dated 30 July 1998° The determination to file a
ral of unresolved issues from the “examination or collection “notice of lien or levy, or to levy or seize, any property, where
division to the IRS Office of Appeals® The act does not  appropriate, must be reviewed by a supervisor of the employee
require a minimum dollar threshold before a taxpayer can usebefore the action is takeft® Failure to comply can result in
these alternative dispute resolution procedures. Taxpayers or

97. 1d. § 3102, 112 Stat. at 730 (codified at I.R.C. 88 7433, 7426).

98. Id. (codified at I.R.C. § 7426(h)). The amount of damages is limited to the lesser of the statutory limit or the “actuahdieecthomic damages sustained as
a proximate result” of the disregard of tax provisions by the employee in addition to the costs of thddaction.

99. Id. § 3102(a)(2) (codified at I.R.C. § 7433(d)(1)).

100. Id. § 3102(c) (codified at I.R.C. § 7433(e)).

101. Id. (codified at I.R.C. 8 7433(e)(1)).

102. Id. § 3465, 112 Stat. at 767 (codified at I.R.C. § 7123).
103. Id. § 3465(a) (codified at I.R.C. § 7123(a)).

104. Id. (codified at I.R.C. § 7123(b)).

105. Id. (codified at I.R.C. § 7123(b)(2)).

106. Id. § 3465(b), 112 Stat. at 768.

107. Id. § 3465(c).

108. Id. § 3421(a), 112 Stat. at 758.

109. Memorandum, Assistant Commissioner (Collection), Internal Revenue Service, to Regional Chief Compliance OfficersCAssisissioner (International),

subject: Approval Process for Notices of Levy, Liens, and Seizures, sec. 3421 of the Restructuring and Reform Act (38) Jalpil®i8le at<http://
WWW.irs.ustreas.gov/prod/tax_regs/rra2-3421.kiwsited 1 Oct. 1998) [hereinafter Assistant Commissioner Memorandum].

110. Internal Revenue Service Restructuring and Reform Act § 3421(a)(1), 112 Stat. at 758.

35 NOVEMBER 1998 THE ARMY LAWYER « DA PAM 27-50-312



disciplinary action against the employee or supervisor.he the taxpayer’s spouse, former spouse, and minor chiléfren.

supervisory “review process” requires the examination of the These changes became effective upon enactiient.

taxpayer’s data, confirmation of an unpaid balance, and an

endorsement whether a levy or seizure “is appropriate given the

taxpayer’s circumstance$? The implementing memorandum Offers-in-Compromise

requires supervisory approval of determinations to file tax liens

by employees below the grade of GS-9, and institutes new In some cases taxpayers agree to accept an IRS determina-

instructions for IRS management regarding approval of leviestion of a tax liability, but cannot fulfill the tax obligation in full

and seizure$? These changes became effective on the date ofor all at one time. In these situations, the IRS routinely enters

enactment of the 1998 AEt. “offers-in-compromise®® usually coupled with a payment plan
pursuant to an installment agreem®&htThe 1998 Act expands
and liberalizes the IRS’s authority for granting offers-in-com-

Procedures for Seizure of Residences and Businesses  promise. In addition, the IRS must develop “standards for eval-
uation of offers-in-compromise” for use by IRS employees in
Before the 1998 Act, principal residences were “exempt” deciding whether an offer is satisfacté®/The “standards” are

from levy, but levy was allowed if approval was obtained from to ensure that taxpayers who enter payment plans with the IRS

a “district director or assistant district director of the IRS, or if maintain “adequate means to provide for basic living

the Secretary of the IRS found the collection of a tax was inexpenses?® by the development and use of schedtief

jeopardy.®> The new legislation changes the exemption rules particular concern is the fair treatment of “low-income taxpay-

and approval requirement. Principal residences are nowers.”® The IRS is not allowed to refuse an offer-in-compro-

exempt from levy if the amount of the deficiency does not mise from a low-income taxpayer simply based upon the

exceed $5008° Any approval of a levy of a principal resi- amount of the offe¥®® This is good news for many military tax-

dence now rests with a judge or magistrate of a United Statepayers due to limited income restrictions.

District Court, and they have “exclusive jurisdiction” to

approve these types of levi€s. The practical effect of this Not only does the 1998 Act expand the rules that relate to

change is the requirement for judicial approval or intervention offers-in-compromise, but part of its focus is to ensure that tax-

before a principal residence is seized. The legislative historypayers are made aware of the availability of offers-in-compro-

indicates that Congress intended this requirement to extend tanise and installment agreemetis.The legislation requires

111. Id. § 3421(a)(2), 112 Stat. at 758.

112. 1d. § 3421(b).

113. Assistant Commissioner Memorandsupranote 109.

114. Internal Revenue Service Restructuring and Reform Act § 3421(c), 112 Stat. at 758.

115. Id. § 3445(a), 112 Stat. at 758 (codified at I.R.C. ( 6334(a)(13)).

116. Id. § 3445(a), 112 Stat. at 762.

117. Id. § 3445(b), 112 Stat. at 763 (codified at I.R.C. § 6334(e)(1)).

118. H.R. ©nF. Repr. No. 105-599, at 133 (1998) (requiring that notice of the judicial hearing be provided to residents of the property).
119. Internal Revenue Service Restructuring and Reform Act § 3445(d), 112 Stat. at 763.

120. I.R.C. § 7122 (West 1998).

121. Id. 8 6159.

122. Internal Revenue Service Restructuring and Reform Act § 3462(a), 112 Stat. at 764 (codified at I.R.C. § 7122(c)).
123. Id. (codified at I.R.C. § 7122(c)(2)).

124. 1d. (codified at I.R.C. § 7122(c)(2)(B)).

125. The legislation did not define the term “low income taxpayer.” The IRS will most likely issue guidance that defimesfi@itaxpayer,” along with proce-
dures that are based upon that designation.

126. Internal Revenue Service Restructuring and Reform Act § 3462(a), 112 Stat. at 764 (codified at I.R.C. § 7122(c)(3)(A)).

127. 1d. § 3462(d), 112 Stat. at 766.
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the IRS to provide taxpayers with statements in “nontechnicalagreement with a taxpayer if the taxpayer’s total liability does
terms” about offers-in-compromise and the right of a taxpayernot exceed $10,000, and in the prior five taxable years the tax-
to appeal a rejection of an offer by the IRSThe rejection of payer has not failed to file a tax return, failed to pay any tax, or
offers-in-compromise or installment agreements must now entered into a prior installment agreemg&htFinally, if a tax-
undergo “independent” administrative review before a taxpayerpayer requests an installment agreement, the IRS must deter-
is notified of the rejectiof?® In addition, taxpayers can now mine whether he is financially unable to pay the tax liability in
appeal a rejection of an offer or agreement to the IRS Office offull. If these criteria are met and the taxpayer agrees to com-
Appealst® plete an installment payment within three yedtdie has a
“right” to an installment agreemett.
These provisions will require the development of new regu-
lations and guidance to implement the procedures. Although
schedules and procedures have not yet been issued, the legisla- Confidentiality Privileges Relating to Taxpayer
tion was effective upon enactméfit. Even without detailed Communications: The “Accountant-Client Privilege”
guidance or regulations, the IRS will have to be more “thought-
ful” in considering allowances for living expenses, offers-in- One of the more controversial sections of the 1998 Act
compromise, and installment agreements. In addition, it isrelates to the “accountant-client privileg€’” The new code
likely that the number of offers and agreements will greatly section establishes and applies the “same common law protec-
increase as taxpayers are properly notified of the new rules. tions of confidentiality which apply to a communication
between a taxpayer and an attorney” to “communications
between a taxpayer and any federally authorized tax practitio-
Guaranteed Availability of Installment Agreements nert*® to the extent the communication would be considered a
privileged communication if it were between a taxpayer and an
Previously, the Code “authorized” the IRS to enter install- attorney™*® concerning “tax advice® This privilege applies
ment agreements for the payment of taxes if it was determinedo “any noncriminal tax matter before the IRS” and in “any non-
that the agreement would “facilitate collection of such liabil- criminal tax proceeding in federal coutt? The legislative his-
ity.”**2 The IRS was not required to enter into installment tory indicates that the “accountant-client privilege” does not
agreements in any particular type of cases. The 1998 Act doeapply to disclosure of information “for the purpose of preparing
require the IRS to enter installment agreements in certaina tax return.*
cases® By contrast, the IRS is required to enter an installment

128. Id.

129. Id. § 3462(c) (codified at I.R.C. § 7122(d)).

130. Id.

131. Id. § 3462(e).

132. I.R.C. § 6159 (West 1998).

133. Internal Revenue Service Restructuring and Reform Act § 3467, 112 Stat. at 769 (codified at I.R.C. § 6159(c)).
134. Id. § 3467(a) (codified at I.R.C. § 6159(c)(2)).

135. Id. (codified at I.R.C. § 6159(c)(3)).

136. Id. § 3467(b), 112 Stat. at 770.

137. 1d. § 3411, 112 Stat. at 750 (codified at I.R.C. § 7525).

138. Id. § 3411(a) (codified at I.R.C. 8 7525(a)(3)(A)). “Federally authorized tax practitioner” is defined as any “individuabwthoiized under federal law to
practice before the IRS if such practice is subject to federal regulation under section 330 of title 31, United Statés. Code.”

139. Id. (codified at I.R.C. § 7525(a)(1)).

140. Id. (codified at I.R.C. § 7525(a)(3)(B)). “Tax advice means advice given by an individual with respect to a matter whiah tisersttope of the individual's
authority to practice” as a “federally authorized tax practitionigt.”

141. Id. (codified at I.R.C. § 7525(a)(2)).

142. H.R. ©nF. Rep. No. 105-599, at 135 (1998).
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Burden of Proof requires the IRS to have the burden of proof in court proceed-
ings regarding any component of income that the IRS recon-
Before the 1998 Act, a rebuttable presumption existed thatstructs “entirely by using statistical data on different
an IRS determination of tax liability was correct. The taxpayer taxpayers.**” There is no prerequisite that taxpayers provide
not only had the burden to prove that the IRS determination wagecords or cooperate with the IRS in its use of this type of sta-
incorrect, but also had to prove the merit of his claim by a pre-tistical data.
ponderance of the evidence if a case was litigételacing
the burden of proof on the taxpayer created a perception that he
was “guilty until proven innocent.” The 1998 Act shifts the Offset of Past-Due, Legally Enforceable State Income Tax
burden of proof in judicial proceedinéf$. When a taxpayer Obligations against Overpayments
introduces “credible evidence regarding any factual point relat-
ing to determining their tax liability, the IRS will have the bur- Currently, under the Tax Refund Offset Program, the IRS
den of proof on the issué* In order for the burden shift to may offset over payments for support and collection of debts
occur, the taxpayer must have complied with substantiationowed to federal agencié¥ However, “past-due, legally
requirements for an item, maintained all required records, andenforceable state income tax obligatidfishave not been a
cooperated with any IRS request for informatitinlf a tax- part of the Tax Refund Offset Program. The 1998 Act allows
payer has complied with the substantiation and recordkeepingstates to participate in the “Tax Refund Offset Program” start-
requirements of the Code, the government must then prove thaing after 31 December 1999. When the IRS receives notice
the taxpayer’s determination of accountability was incorrect. from any state that a taxpayer owes a “past-due, legally
This change in the burden of proof only applies to judicial pro- enforceable state income tax obligation,” the IRS can decrease
ceedings. It does not apply to audits and investigations. Conthe amount of any overpayment (refund) payable by the amount
sequently, the IRS will place more emphasis on meticulousof the state income tax det. This new offset program could
investigations and audits of a tax issue before it initiates litiga-have a potential impact on military taxpayers because of their
tion. Because of the threshold requirements of substantiatiormobility from state to state. However, military practitioners
and cooperation that are placed upon the taxpayers, audited tasshould be aware of various procedural requirements of the new
payers should expect an increase in requests for detailed inforprovision that provide adequate safeguards and protections to
mation and documentation by the IRS. military taxpayers. In order for the IRS to apply an offset for a
tax year, the address as listed on the taxpayer’s federal tax
During some judicial proceedings relating to an item of return for the year of overpayment must be the same as the state
income (usually relating to unreported income), the IRS usesthat is requesting the offs&f Additionally, the state must
“statistical information on unrelated taxpayers.” The 1998 Act comply with strict notice and “consideration of evidence”

143. Danville Plywood Corp. v. United States, 16 Ct. Cl. 584 (1989).

144. 1d. § 3001(a), 112 Stat. at 726 (codified at I.R.C. § 7491).

145. Id. (codified at I.R.C. § 7491(a)(1)).

146. Id. (codified at I.R.C. § 7491(a)(2)).

147. Id. (codified at I.R.C. § 7491(b)).

148. I.R.C. § 6402 (West 1998).

149. Internal Revenue Service Restructuring and Reform Act § 3711(a), 112 Stat. at 779 (codified at I.R.C. § 6402(&)X{6)), [&msly enforceable state income
tax obligation means a debt which resulted from a judgment rendered by a court of competent jurisdiction which has deteammet af state income tax to be
due; or a determination after an administrative hearing which has determined an amount of state income tax to be duasaral@rigen subject to judicial review;

or which has been assessed but not collected, the time for redetermination of which has expired, and which has not leeericdetioge than ten years.” In

addition, “state income tax” includes any local income tax administered by the tax agency of thed.state.

150. Id. § 3711(d), 112 Stat. at 781 (1998).

151. Id. § 3711(a), 112 Stat. at 779 (codified at I.R.C. § 6402(e)(1)).

152. 1d. (codified at I.R.C. § 6402(e)(2)).
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requirements before the IRS will consider an offgetl_egal allows taxpayers to receive a favorable tax rate on capital gains
assistance attorneys who encounter offsets for state income tafor what in reality is a fairly short holding period. Taxpayers
obligations should make sure that the state met these notice anshould carefully examine their assets to take advantage of the

evidentiary requirements. preferred capital gains rates over ordinary income tax rates.
Elimination of the Eighteen-Month Holding Period for Tax Technical Corrections Act of 1998
Capital Gains

The Tax Technical Corrections Act of 1998vas originally
Last year, the 1997 A®t lowered capital gains rates for a separate bill introduced in 1997 to make various corrections
individuals?® but required property to be held more than eigh- and amendments primarily to code provisions from the 1997
teen months to receive a more favorable ¥atd.he 1998 Act Act. Although it is totally unrelated to restructuring and
reduces the period of time required for holding “long-term cap- reforming the IRS, it was included as a part of the 1998 Act.
ital gains” from eighteen months to twelve montfis.The
practical effect of the 1998 Act, when coupled with the 1997

Act, is to reduce the long-term capital gains rate from twenty- Amendments to the Child Credit
eight percent to twenty percent. For those taxpayers in the fif-
teen percent tax bracket, the rate will be reduced to ten per- For tax year 1998, there is a tax credit of $400 ($500 in

cent!®*® The change in the long-term holding period from 1999) for each qualifying chitéf of a taxpayer under the age of
eighteen months to twelve months is retroactive to 1 Januaryseventeef®* The child tax credit is limited or phased out sub-
1998%%° A result of the change in the holding period for long- ject to adjusted gross incortfé. The maximum amount of the
term capital gains is the elimination of the very complex com- child tax credit for a taxable year is restricted to the excess of a
putations that were required on Form 18#&chedule D last  taxpayer’s regular tax liability over his tentative minimum tax
year. The change in the holding period is a clear benefit that

153. Id. (codified at I.R.C. § 6402(e)(4)).
a. Notice; Consideration of Evidence — No state may take action under this subsection until such state-
b. notifies by certified mail with return certified mail with receipt the person owing the past-due state income taxhiattifieystate proposes
to take action pursuant to this section;
c. gives such person at least sixty days to present evidence that all or part of such liability is not past-due or anfdecgdlyle;
d. considers any evidence presented by such person and determines that an amount of such debt is past-due and lelglelyardforcea
e. satisfies such other conditions as the secretary may prescribe to ensure that the determination made under subpavadjchphdthat
the state has made reasonable efforts to obtain payment of such state income tax obligation.

Id.

154. Taxpayer Relief Act of 1997, Pub. L. No. 105-34, 111 Stat. 788 (codified as amended in scattered sections of 26 U.S.C.A.)

155. Id. 8 311(a), 111 Stat. at 831 (codified at I.R.C. § 1(h)(1)(E)) (West 1997)).

156. Id. at 832 (codified at I.R.C. § 1(h)(8)(A) (West 1997)).

157. Internal Revenue Service Restructuring and Reform Act § 5001(a), 112 Stat. at 787 (codified at I.R.C. 8§ 1(h),(12p3(11),

158. I.R.C. § 1(h) (West 1998).

159. Internal Revenue Service Restructuring and Reform Act § 5001(b), 112 Stat. at 788.

160. U.S. Internal Revenue Serv., Form 1040, Income Tax Return for Single and Joint Filers (1998).

161. Internal Revenue Service Restructuring and Reform Act § 6001, 112 Stat. at 790.

162.1d. § 24(c). A qualifying child is an individual for whom the taxpayer can claim a dependency exemption and who is a soteootitngiaxpayer, a stepchild,
or an eligible foster child of the taxpayed.

163. Id. § 24(a).

164. 1d. § 24(b). The child tax credit is reduced by $50 for each $1000 by which the taxpayer’s “modified adjusted gross incosntaexbesshold amounts.”
The “threshold” amount is $110,000 in for joint returns, $75,000 for single filers, $55,000 for filers of a married filnagesegarn.|d.
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liability. 155 Additional rules and credits apply for families with erally, the earnings on an education IRA are not subject to
three or more qualifying childréft taxation at distribution if they are used to pay for qualified edu-
cational expensé#® However, distributed earnings that are not
The 1998 Act clarifies the rules for the child tax credit used to pay higher educational expenses are included in
by treating the refundable portion of the child credit in the sameincome, and result in a ten-percent pendkyThe 1997 Act
manner as other refundable credits After the application of  was not clear regarding the distribution and taxation of the bal-
all other credits according to the “stacking rules” of the income ance of education IRAs upon the death of a named beneficiary.
tax limitation, the refundable credits are applied to first The 1998 Act treats all the residue of an education IRA as dis-
decrease the tax liability, and then to provide a credit in excesgributed within thirty days after the date the beneficiary attains
of the income tax liability for the ye#£ A portion of the child the age of thirty or die$° Taxpayers can avoid the ten percent
credit® is treated as a “supplemental child credit” under the penalty and income tax by rolling over the remaining balance
“earned income credit™ and an offsetting reduction of the of an education IRA to another family member’s (who is under
child credit!™* The offset does not affect the total tax credits the age of thirty) education IRA. Taxpayers can also avoid the
allowable or available to the taxpayé&r. However, it does  penalty and income tax by changing the beneficiary designation
decrease the normally allowable “nonrefundable child credit” on the existing IRA to another family member within thirty
by the amount of the “supplemental child credit” which is a days after the original beneficiary turns thirty or dfés.
“refundable credit}™® The 1998 Act also details how the “sup-
plemental child credit” is computéd. The 1998 Act also addresses how a taxpayer can treat distri-
butions from an educational IRA when the taxpayer elects to
claim a Hope Scholarship Credit or Lifetime Learning Credit
Amendments to Educational Incentives with respect to a beneficiary. In these situations, the new law
allows for a waiver of the ten percent penalty tax for distribu-
Under the 1997 Act’® an individual could make a non- tions from an education IRA if the following criteria are met:
deductible contribution of up to $500 per year to an education(1) the distributions were used to pay qualified higher education
IRA.Y® The education IRAs was established to pay for quali- expenses; (2) the beneficiary waives the tax-free handling of
fied higher education expenses for a specified peréoBen- distributions from an education IRA; and (4) the dispersal is

165. Id. § 26.

166. Id. § 24(d). Taxpayers with three or more qualifying children are limited to a child tax credit to the greater of the nornmtad@nquuted, or an amount equal
to the excess sum of the taxpayer’s regular income tax liability and the social security taxes for the taxable year.

167. Internal Revenue Service Restructuring and Reform Act § 6003(a), 112 Stat. at 790 (codified at I.R.C. § 24(d)).

168. Id.

169. I.R.C. § 24 (West 1998).

170. See generally id§ 32.

171. Internal Revenue Service Restructuring and Reform Act § 6003(b), 112 Stat. at 791 (codified at I.R.C. § 32(n)).

172. 1d. (codified at I.R.C. § 32(n)(2)).

173. Id. (codified at I.R.C. § 32(n)(1)).

174. Id. (codified at I.R.C. § 32(n)). The sum of the “supplemental child credit” is the lesser of the amount of the taxpayeiwédtaidable personal tax credits
that are increased by reason of the child credit, or the taxpayer’s total tax credits, including the earned income treditiovef the taxpayer’s regular income
taxes and social security taxes. The earned income credit “phase-out rules” do not apply to the “supplemental chittl credit.”

175. Taxpayer Relief Act of 1997, Pub. L. No. 105-34, 111 Stat. 788.

176. Id. § 213(a), 111 Stat. at 812 (codified at I.R.C. § 530 (West 1997)).

177. 1.R.C8 530(b)(2) (West 1998).

178. Id. § 530(d).

179. 1d. § 530(d).

180. Internal Revenue Service Restructuring and Reform Act § 6004(d), 112 Stat. at 793 (codified at I.R.C. § 530(b)(1)(E)).

181. Id. (codified at I.R.C. § 530(d)(5) - (8)).
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made on or before the beneficiary’s income tax return due date Roth IRA Changes
for the yeat?®? This change is important because taxpayers who
elect a tax-free distribution from an education IRA cannot  The 1997 Act introduced a new type of retirement plan
claim the Hope Scholarship Credit or Lifetime Learning called a “Roth IRA.*° The Roth IRA is popular with taxpay-
Credit’®® Generally, most taxpayers will benefit more from ers because distributions of earnings from the Roth IRAs are
using the Hope Scholarship Credit or Lifetime Learning Credit excludable from income taxation if the taxpayer maintains the
than from having a tax-free distribution from the education account for at least five years and fulfills various other qualify-
IRA. The 1998 Act allows the taxpayer to make this election ing factors!®® One of the attractive features of the 1997 Act
and in effect, elect to waive what would otherwise be a ten-per-relating to Roth IRAs was the ability of taxpayers with up to
cent penalty tax®* Finally, the 1997 Act did not answer $100,000 of “modified adjusted gross incorieto rollover or
whether an education IRA could be created for an unborn childto convert their savings from traditional IRAs into Roth
or grandchild. The 1998 Act makes it clear that the educationlRAs.*®2 Despite the ability to rollover or to convert a tradi-
IRA contribution must be for a “life in being” or a living per- tional IRA into a Roth IRA, the rollover is treated as a taxable
soni& liquidation of the traditional IRA%® Pursuant to the 1997 Act,
rollover from a traditional IRA before 1 January 1999, requires
The 1997 Act introduced a new code provision that allows the taxpayer to include the distribution in their gross income
taxpayers who have paid interest on qualified education loans'ratably over the four-taxable year period beginning with the
(student loans) after 31 December 1997, to claim an above-thetaxable year in which the payment or distribution is matfe.”
line deduction for the interest expense up to a maximumThe 1998 Act now makes the four-year spread of income taxes
amount ($1000 annually in 19985. The 1998 Act clarifies the  relating to the distribution of a traditional IRA optional rather
Code to specify that the deduction of interest on qualified edu-than mandator}?® Based upon the individual situation, some
cation loans is only available to the taxpayer who is legally taxpayers may find it more beneficial to include the distribution
obligated to make interest payments on the i&afherefore, in their income in the one-year versus including it ratably over
taxpayers should decide or plan who will be legally obligated four years.
on the loan (usually parent or student), and therefore able to
deduct the student loan interest. The 1998 Act also specifies The 1998 Act provides relief for the taxpayer who makes a
that no deduction is allowed unless the loan is used solely to pagontribution or rollover conversion and subsequently deter-
higher education expens¥%.The practical effect of this provi-  mines that he was not eligible to make some or all of the contri-
sion is to exclude interest of various forms of credit (for exam- bution because he exceeded the adjusted gross income
ple, revolving credit) unless the taxpayer had agreed to use théimitations!°® The taxpayer is now allowed to shift the excess
line of credit exclusively to pay for qualified education contribution to a regular IRA without a penalty being assessed.
expenses.

182. Id. (codified at I.R.C. § 530(d)(4)(C)).

183. I.R.C. § 25A(e) (West 1998).

184. Internal Revenue Service Restructuring and Reform Act § 6004(d), 112 Stat. at 793 (codified at I.R.C. § 530(d)(4)).
185. Id. (codified at I.R.C. § 530(b)(1)).

186. I.R.C. § 221 (West 1998).

187. Internal Revenue Service Restructuring and Reform Act § 6004(b), 112 Stat. at 792 (codified at I.R.C. § 221(e)).
188. Id.

189. Taxpayer Relief Act of 1997 § 302(a), Pub. L. No. 105-34, 111 Stat. at 825 (codified at I.R.C. § 408A (West 1997)).
190. L.R.C. § 408A(d) (West 1998).

191. Id. § 408(c)(3).

192. Id. § 408A(d)(3).

193. Id.

194. Id. § 408A(d)(3)(A)(iii).

195. Internal Revenue Service Restructuring and Reform Act § 6005(b)(4), 112 Stat. at 797 (codified at I.R.C. 8§ 408Ai{()(3)(A)(

196. Id. § 6005(b)(6), 112 Stat. at 799 (codified at I.R.C. § 408A(d)(6)).
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The transfer, however, must be made before the filing due datdecause the definition of adjusted gross income appeared to
for the income tax return for the year of contributitin. include the amount of the rollover and prevented taxpayers
from qualifying because their adjusted gross income exceeded
The 1997 Act created a situation under which a five-year $100,000°* The 1998 Act clarifies the calculation of adjusted
holding period began for purposes of deciding whether a distri-gross income for purposes of the Roth IRA to exclude or sub-
bution of an amount attributable to a conversion is a qualifiedtract the conversion amourft$. Changes are also included
dispersion for each separate individual rollo¥&rlnder the which address premature distributions from Roth IRAs that
old provision it was important to separate Roth IRA rollover were converted from a traditional IRA and are still within the
accounts due to the separate five year holding period for eacliour-year income-averaging peridf. Withdrawn amounts
rollover. Now the five-year holding period begins with the tax during the four-year income-averaging period are subject to a
year in which the first contribution was made to a Roth tRA.  disadvantageous income-acceleration #ile.
A more recent conversion of amounts from traditional IRAs
will not begin the running of a new five-year term. A perplexing question ensued following the enactment of
the 1997 Act relating to how to handle the death of a taxpayer
Because the 1998 Act eliminated the requirement for sepa-during the four-year income-averaging period. Generally, the
rate or segregated accounts for annual contributions and rolleftover rollover income must be included in the final return of
overs of contributions to a Roth IRA, some type of “ordering the deceased taxpay&t.Nevertheless, a surviving spouse who
rules” were required to account for the Roth IRA. One Roth is a beneficiary of a 1998 Roth IRA conversion can elect to con-
IRA can include amounts from annual contributions, one or tinue to spread income over the remainder of the four-year
more rollover contributions from traditional IRAs, and the income-averaging peric®
earnings generated from the IRR. Under the “ordering
rules,” withdrawals are deemed to have been withdrawn first
from annual after tax contributions or regular Roth IRA contri- Amendments to the Earned Income Credit (EIC)
butions. This first order is always determined to be tax and pen-
alty-free. The second order is considered to have come from The EICG®is subject to “phase-out” rules for taxpayers who
rollover contributions to a Roth IR&! Finally, after all contri- are above a certain level of incofi&.Individuals that qualify
butions have been “withdrawn” from the Roth IRA, ensuing for the EIC who have earned income within the phase-out range
withdrawals contain the earnings accumulated. These with-have the applicable credit ratably reduced. If earned income
drawals are generally tax and penalty-free if certain criteria areexceeds the phase-out, the taxpayer is not entitled to the credit.
met2? The Code specifies what is excludable or “disregarded” in com-
One concern following the 1997 Act was the apparent dis-puting a “modified adjusted gross income” for purposes of the
qualification of many taxpayers to make Roth IRA conversions

197. Id.

198. Taxpayer Relief Act of 1997, § 302(a), Pub. L. No. 105-34, 111 Stat. at 827 (codified at I.R.C. § 408A(d)(2)(B)Ly9West
199. Internal Revenue Service Restructuring and Reform Act § 6005(b)(3), 112 Stat. at 797 (codified at I.R.C. § 408A(d)(2)(B))
200. Id. § 6005(b)(5)(A), 112 Stat. at 798 (codified at I.R.C. § 408A(d)(4)).

201. Id. § 6005(b)(5)(A) (codified at I.R.C. § 408A(d)(4)(B)(ii)(I1)). If the Roth IRA is composed of several rollover contribwtitmdrawals will be considered
to be apportioned on a “first in, first out” basisl.

202. Id. § 6005(b)(3), 112 Stat. at 797 (codified at I.R.C. § 408A(d)(2)). Withdrawal of earnings is considered tax and perfdlg fnethdrawal occurs more
than five years after the initiation of the year commencement of the Roth IRA and after age 59.5, death, or disability.

203. Taxpayer Relief Act of 1997 § 302(a), 111 Stat. at 825 (codified at I.R.C. § 408A(c) (West 1997)).

204. Internal Revenue Service Restructuring and Reform Act § 6005(b)(2), 112 Stat. at 797 (codified at I.R.C. § 408 ALY B)&))\e
205. Id. § 6005(b)(4)(B) (codified at I.R.C. § 408A(d)(3)(E)).

206. Id.

207. Id. (codified at I.R.C. § 408A(d)(3)(E)(ii)).

208. Id.

209. See generally.R.C. § 32 (West 1998).

210. Id. § 32(b), ().
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EIC.2! The 1998 Act specifies that two nontaxable amounts are1998 Act are negated if taxpayers are not informed of the recent
now added or included in the “modified adjusted gross income”changes. Legal assistance attorneys should inform the military
for purposes of the EI&? Tax exempt interest and amounts community of the significant changes pursuant to preventive
received from pensions, annuities, or retirement plans, to thdaw programs and be prepared to provide services to military
extent they are not normally included in gross income, aretax clients. Major Rousseau.
included in the EIC computation of “modified adjusted gross
income.?t?

Update for 1998 Federal Income Tax Returns

Amendments to Exclusion of Gain from the Sale of Principal
Residence It is that time of year when legal assistance attorneys begin
preparing for the 1998 federal income tax filing season. The
Following the 1998 Act, taxpayers who comply with a two- following article is a brief update of important changes for tax-
year ownership and use té$are allowed to exclude a maxi- payers in the military community. This note is not intended to
mum of $500,000 of principal residence gain on a joint return serve as an in-depth review or explanation of each topic dis-
or $250,000 on a single retu#. In the event a taxpayer fails  cussed, but to inform legal assistance attorneys of updates in
to meet the two-year ownership and use test because of taxation and numerology for the upcoming tax season.
change in employment, health problems, or other unexpected
circumstances, he is still able to obtain some benefit from the
gain exclusion rules. The 1998 Act amends the Code to make Key Changes for 1998
it clear that the reduced exclusion available to the taxpayer is a
pro rata share of the full exclusion limitation ($500,000 for
married) as opposed to a pro rata portion of the taxpayer’s gain Child Tax Credit
on the salé'®
Beginning in 1998, taxpayers can claim a child tax credit of
$400 for each “qualifying child*” under the age of seven-
Conclusion teen?® The amount of the child tax credit is subject to limita-
tions based upon the taxpayer’s modified adjusted gross income
The 1998 Act significantly changes the manner in which the (MAGI).?° For most taxpayers, the credit is nonrefundable and
IRS operates on a daily basis. The changes were designed tsubject to other limitations based upon tax liabilitf&sHow-
strengthen taxpayer rights and curb perceived abuses by thever, special rules apply for families with three or more quali-
IRS. In addition, procedural due process protections were codfying children??! Families with three or more qualifying
ified in order to eliminate arbitrary actions on the part of the children may be able to take the credit as a refundable
IRS. The gains and protections to taxpayers instituted by theamount?2

211. 1d. § 32(c)(5).

212. Internal Revenue Service Restructuring and Reform Act § 6010(p), 112 Stat. at 816 (codified at I.R.C. § 32(c)(5)(C)).
213. Id.

214. .LR.C. § 121(a) (West 1998).

215. Internal Revenue Service Restructuring and Reform Act § 6005(e), 112 Stat. at 805 (codified at I.R.C. § 121(b)).
216. Id. (codified at I.R.C. § 121(c)(1)).

217. I.LR.C. § 24(c) (West 1998). A “qualifying child” is a son, daughter, stepchild, eligible foster child, or other desoendenm the taxpayer can claim a depen-
dency deduction for the tax year. The “qualifying child” must also be a citizen or resident of the Unitedi&tates.

218. Id. § 24.

219. Id. 8 24(b). For joint taxpayers, the amount of the credit will be reduced by $50 for every $1000 of MAGI above $110,008e, liikeiibe reduced in a
similar manner for unmarried individuals with MAGI above $75,000 and those taxpayers that are married filing separateli@itmaxcess of $55,000Ld.

220. Id. § 26.

221. Id. 8 24(d). The additional credit is computed by adding the taxpayer’s social security taxes paid for the tax year talthigythmitations of I.R.C. § 26,
and subtracting that amount by all nonrefundable credits, and the earned income credit (not including the supplemeattt abikpecified in I.R.C. §32(n)d.

222. 1d.
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Of all the tax changes for 1998, the Child Tax Credit should the expenses of students who have not completed the first two
have the broadest impact on military taxpayers for the upcom-years of post-secondary educati&nln addition, the election
ing tax season. The credit directly reduces tax liability on a dol-of the credit is allowable for only two tax yed#s.To be eligi-
lar-for-dollar basis. Military taxpayers with children who did ble, the student must carry at least one-half the “normal full-
not adjust their federal income tax withholding in 1998 may seetime workload for the course of study the student is pursu-
their overall tax liability decrease or the size of refunds ing.”?® Taxpayers should be careful to reduce the qualified
increase. Military taxpayers who receive a large refund tuition and related expenses by any scholarship amounts that
because of the child tax credit should consider a correspondingre excludable to incorfié that the taxpayer received during
reduction in wage withholding. The reality of a large tax refund the tax yeaf®? Nevertheless, a reduction in qualified tuition
is that the taxpayer most likely inaccurately computed the with-and expenses does not have to be made for amounts paid or
holding of taxes. A taxpayer can have more money in his pay-received by gift, bequest, devise, or inheritatite.
check each month by carefully reviewing his withholding
allowances on an IRS form W-4. While the Hope Scholarship Credit only applies to the first
two years of post-secondary education, the Lifetime Learning
Credit is available for students who are enrolled in undergradu-
Education Incentives ate or graduate education to acquire or improve job $Kills.
Special rules disqualify students for the Lifetime Learning
The Hope Scholarship Credit allows taxpayers to elect to Credit if they are eligible for the Hope Scholarship Cré&dit.
take a nonrefundable tax credit against federal income taxes upor qualified expenses that are paid after 30 June 1998, taxpay-
to $1500 per student for “qualified tuition and related ers can claim a Lifetime Learning Credit up to twenty percent
expenses® paid during the tax year on behalf of a stud&nt.  of $5000 of qualified tuition and related expenses paid during
The maximum Hope Scholarship Credit in 1998 is $1500 for the tax yeaf®® It is important to note that the Hope Scholarship
each eligible student. The credit is subject to phase-out ruleredit is available for qualifying expenses for each qualifying
for joint taxpayers with MAGI between $80,000 to $100,000 studeng® but the Lifetime Learning Credit is available only per
(single taxpayers with MAGI of $40,000 to $50,0808)Mar- taxpayer*® Therefore, the maximum Lifetime Learning Credit
ried taxpayers must file jointly in order to claim the crédfit.  available in 1998 is $1000 per taxpayer. The same rules previ-
The ability to claim the Hope Scholarship Credit is only avail- ously mentioned for the Hope Scholarship Credit relating to
able to those taxpayers who can claim a dependency exemptiophase-out limitations, definition of qualified tuition and
for the student?” The Hope Scholarship credit is allowable for expenses, reductions for scholarships, ability to claim depen-

223. Id. § 25A(f). “Qualified tuition and expenses means tuition and fees required for enroliment or attendance of the taxpayeraspotasedependent of the
taxpayer” at a post-secondary educational institution. They do not include books, room and board, student activities, églpament, transportation, or similar
personal or living expensesd.

224.1d. § 25A.

225. 1d. § 25A(d).

226. Id. § 25A(9)(6).

227. Id. § 25A(9)(3).

228. Id. § 25A(b)(2).

229. Id.

230. Id. § 25A(b)(3).

231.1d. § 117.

232. Id. § 25A(9)(2).

233. 1d.

234. Id. § 25A(c)(2).

235. Id.

236. Id. § 25A(c)(1).

237. 1d. § 25A(b)(1).

238. Id. § 25A(c)(1).
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dency exemption, and requirement for married couples to filemarried taxpayers who file a joint return with MAGI between
jointly all pertain to the Lifetime Learning Credit. However, $60,000 to $75,000 (single taxpayers with MAGI between
the Lifetime Learning Credit is distinguishable from the Hope $40,000 to $55,00* The deduction is available for the first
Scholarship Credit because it expands the timing and types o§ixty months in which interest payments are #eiédf a student
educational courses that are allowable for the credit. There idoan is deferred, the months when payments do not have to be
no requirement that taxpayers attend an educational course omade will not count against the sixty-month period. Unlike the
a half-time basis. Rather, taxpayers merely have to attend anyHope Scholarship Credit and the Lifetime Learning Credit, the
course of instruction to “acquire or improve job skif¥."The deduction for student loan interest is not only for tuition and
Lifetime Learning Credit can be used for credit and non-creditfees, but also room, board, books, and other necessary
courses, professional seminars, and similar classes by educa&xpenses$’® To be eligible, the student must carry at least one-
tional institutions. Although the rules for the Hope Scholarship half the “normal full-time workload for the course of study the
Credit restrict the ability to claim the credit for two-ye#fs,  student is pursuing?*”
there are no such restrictions for the Lifetime Learning Credit.
Taxpayers are allowed to prepay college tuition, fees, books,

Taxpayers should be aware that educational payments thaand equipment pursuant to “qualified state tuition” programs.
are made during one tax year for an academic period that beginAny distribution or earnings under the programs are not
within three months of the next tax year, can still be claimed asincluded in the taxpayers gross incotffeBeginning in 1998,
a qualified expense in the year p#fd.This provision allows individuals can prepay room and board expenses on the same
parents to consider paying spring term tuition in December intax-exempt and deferred basis.
order to maximize the amount of the credit for the current year.

Another new education incentive in 1998 is the creation of

Beginning in 1998, taxpayers who are legally obligated to education IRA$*® These new IRAs are for paying the benefi-
pay student or educational loans can take an above-the-lineiary’s qualified education expensé&sTaxpayers can make an
deduction or adjustment to income for the interest paid on qual-annual contribution of up to $500 per beneficiary, but a corre-
ified loans up to a maximum of $1000 per y&aiSimilar to the sponding tax deduction or adjustment to income is not
tax credits already mentioned, this adjustment to income isallowed?? Nevertheless, education IRAs are exempt from tax-
extremely valuable because taxpayers can claim the adjustmerstion, and distributions for qualified higher education expenses
even if they do not itemize. In order to claim the adjustment, are tax-freé> Taxpayers cannot contribute to an education
taxpayers must claim the student as a dependent on their feder#iRA after the beneficiary turns eighteen years of &gelhe
tax returng*®* The deduction is subject to phase-out rules for contribution limit does phase out for joint filers with MAGI

239. Id. § 25A(c)(2)(B).
240. Id. § 25A(b)(2).
241. 1d. § 25A(g)(4).
242.1d. § 221.

243. 1d. § 221(c).
244.1d. § 221(b).

245. 1d. § 221(d).

246. 1d. § 221(€)(2).
247.1d. § 221(e)(3).
248. 1d. § 529(c).

249. 1d. § 529(e)(3)(B).
250. Id. § 530.

251. Id. § 530(b)(1).
252. 1d. § 530(b)(1)(A).
253. Id. § 530(a).

254. 1d. § 530(b)(1)(A).
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between $150,000 and $160,000 ($95,000 and $110,000 fotion to an IRA with higher phase-out limitations (phase-out
single filers)?®® It is important to note that a taxpayer is not per- begins at MAGI of $150,0005*
mitted a Hope Scholarship Credit or Lifetime Learning Credit
for education expenses for a tax year if there has been a tax-free A new type of IRA was initiated in 1998 called the Roth
education IRA distributio?® However, there is an election IRA.?62 Contributions to Roth IRAs are non-tax deductible, but,
whereby a taxpayer can waive the income exclusion of the eduunlike regular IRAs, withdrawals are tax-free provided the
cation IRA. This waiver would be beneficial in situations withdrawals take place at least five years after the establish-
where a greater tax savings was produced by the educatioment of the Roth IRA and the taxpayer is fifty-nine and a half
credits instead of the exclusion by the education IRA files.  years of agé®® A taxpayer can make annual nondeductible
contributions that are made to a Roth IRA up to $2000, but that
amount is reduced by the amount of contributions made to all
Individual Retirement Arrangements other IRAs for the tax yedt* Many taxpayers made rollovers
from regular IRAs to Roth IRAs during 1998. Taxpayers with
More service members will be eligible to take a deduction an AGI of $100,000 or less were allowed to rollover distribu-
for IRAs in 1998 due to an increase in the phase-out limitations.tions from regular IRAs to Roth IRAs within sixty days of with-
Because service members are active participants who are cowdrawal?®® The rollover or conversion is subject to taxation as if
ered by a pension or retirement plan, deductible IRA contribu- it was not rolled ovett® However, the rollover will not be sub-
tions are subject to limitatiorfs® For 1998, taxpayers that are ject to a ten percent tax for premature distributfénThe tax-
married and filing a joint return are subject to phase-out limita- payer can elect whether to pay the entire tax for the rollover in
tions if their MAGI exceeds $50,000 and eliminated if MAGI 1998 or elect to spread the tax out over four tax years beginning
exceeds $60,000 (married filing separately phase-out limita-in 19982¢8
tions are $0 - $10,000; $30,000 - $40,000 phase-out limitations
for all other filersy° Two new penalty-free withdrawals from IRAs took effect in
1998. Certain first-time homebuyers can withdraw up to
Before 1998, if one spouse was an active participant in a$10,000 from an IRA penalty-fre€® The term “first time
retirement plan (for example, a service member), both spousebomebuyer” is broadly defined as one who had no ownership
were subject to the dollar limitations for the deductibility of interest in a principal residence in the two years before buying
IRA contributions?®® Now, even if a spouse is an active partic- the new homé”® Taxpayers can also make a withdrawal from
ipant in a retirement plan (for example, a service member), thea regular IRA for qualifying education expenses without paying
non-active participant spouse may be able to deduct a contribu-

255. Id. § 530(c).
256. Id. §§ 25A(€), 530(d)(2).
257. 1d.

258. Id. § 219(g).

259. Id. §219(g).

260. Id. § 219(g)(1).

261. Id. § 219(g)(7).

262. Id. § 408A.

263. Id. § 408A(d).

264. 1d. § 408A(c).

265. Id. § 408A(c)(3)(B).
266. Id. § 408A(d)(3).

267. Id. § 408A(d)(3).

268. Id. § 408A(d)(3)(A)(iii).
269. Id. § 72(t).

270. 1d. § 72(t)(8).
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the ten-percent penalty on early withdfdwDespite the ability

to withdraw from an IRA without paying the early withdrawal
penalty, taxpayers should be aware that amounts withdrawn are
still subject to regular income taxation.

271. 1d. § 72(t).
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The 1998 tax rates are: 15%, 28%, 31%, 36%, and 39.6%. The 1998 tax rates by filing

status are:

Married filing jointly and Qualifying Widow(er):

Single:

Head of household:

Married filing separately:

Estates and trusts:

a. Id. 8 1; Rev. Proc. 97-57.

Taxable Income

$1-42,350
42,350 - 102,300
102,300 - 155,950
155,950 - 278,450

over 278,450

$1 - 25,350
25,530 - 61,400
61,400 - 128,100

128,100 - 278,450
over 278,450

$0 - 33,950
33,950 - 87,700
87,700 - 142,000

142,000 - 278,450
over 278,450

$1-21,175
21,175 - 51,150
51,150 - 77,975
77,975 - 139,225

over 139,225

$1-1700
1700 - 4000
4000 - 6100
6100 - 8350

over 8350
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1998 Numerology

Marginal Tax Rate

15%
28%
31%
36%
39.6%

15%
28%
31%
36%
39.6%

15%
28%
31%
36%
39.6%

15%
28%
31%
36%
39.6%

15%
28%
31%
36%
39.6%
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Standard Deduction

Married filing jointly or qualifying widow(er)—$7100 ($6900 in 1997).
Single—$4250 ($4150 in 1997).

Head of household—$6250 ($6050 in 1997).

Married filing separately—$3550 ($3450 in 1997).

Reduction of Itemized Deductions

Otherwise allowable itemized deductions are reduced if AGI in 1998 exceeds:
Married filing separately—$52,250.
All other returns—$124,500.

Personal Exemptions

Personal exemption deduction—$2700 ($2650 in 1997).
Phase-out of Personal Exemptions:

Filing Status Phase-out Beqins After
Married filing jointly $186,800
Single $124,500
Head of household $155,500
Married filing separately $ 93,400

Earned Income Credit

Number of Maximum Amount of Earned Income Threshold Completed

Children the Credit Amount Phase-out Phase-out
Amount Amount

1 $2271 $6680 $12,260 $26,473

2 or more $3756 $9390 $12,260 $30,095

None $341 $4460 $5570 $10,030
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International and Operational Law Note derived from the usages established among civilized people, the
laws of humanity and the dictates of the public conscietiée.”

Principle 4: Preventing Unnecessary Suffering Describing the purpose of this clause, A.P.V. Rogers
explains that it was intended to ensure that humane limits
The following note is the fifth in a series of practice ites  existed in warfare for all those affected, not only civilians.
that discuss concepts of the law of war that might fall under theA.P.V. Rogers states that:

category of “principle” for purposes of the Department of
Defense (DOD) Law of War Prograffi. The purpose of the clause was not only to confirm the con-

tinuance of customary law, but also to prevent arguments that

The princip|e of preventing unnecessary Suﬁering is C|Ose|y because a particular activity had not been prohibited ina treaty
related to both the principle of military necessity and the prin- it was lawful. Humanity is, therefore, a guiding principle which
ciple of minimizing harm to civilian¥’* While the other prin-  puts a brake on the undertakings which might otherwise be jus-
ciples seek to protect civilians, this principle focuses on tified by the principle of military necess§.
restraining the suffering inflicted on enemy combatants. It is,
perhaps, the most obvious example of the “desire to diminish Regarding lawful enemy combatants, this principle must be
the evils of war?s According toField Manual (FM) 27-10 reconciled with the concept of military necessity. Warfare
this is the fundamental purpose of the law of v@eld Manual obviously justifies subjecting an enemy to massive and decisive
27-10states that “the conduct of armed hostilities on land is force, and the suffering that it brings. Military necessity justi-
regulated by the law of land warfare which is both written and fies the infliction of suffering upon an enemy combatéht.
unwritten. It is inspired by the desire to diminish the evils of Since 1868, however, it has been explicitly recognized that mil-

war by [p]rotecting both combatants and noncombatants fromitary necessity only justifies the infliction of as much suffering
unnecessary suffering?™ as is necessary to bring about the submission of an effemy.

Prohibiting the infliction of suffering upon enemy combatants,
The preamble to the 1907 Hague Convention IV also reflectsbeyond what is necessary, is the “brake” that A.P.V. Rogers
this “desire to diminish the evils of wa¥” The 1907 Hague  describes. The St. Petersburg Declaration of 1868 clearly artic-
Convention IV is one of the first multilateral law of war treaties ulated this prohibition:
that attempts to comprehensively regulate the methods and

means of warfare. The language in the preamble, known as the The only legitimate object which states
“Martens Clause?'® has been replicated in subsequent law of should endeavor to accomplish during war is
war treatie$’® The preamble states: “in cases not covered by to weaken the military forces of the enemy;
the attached regulations, the belligerents remain under the pro- That for this purpose it is sufficient to disable
tection and the rule of the principles of the law of nations as the greatest possible number of men;

272. Seelnternational and Operational Law NoWhen Does the Law of War Apply: Analysi®epartment of Defense Policy on Application of the Law of War
ARMY LAw., June 1998, at 17; International and Operational Law Woieciple 1: Military NecessityArmy Law., July 1998, at 72 [hereinaftBrinciple 1]; Inter-
national and Operational Law Nofrinciple 2: Distinction, ArRmy Law., Aug. 1998, at 35 [hereinaftBrinciple J; International and Operational Law NoEjin-
ciple 3: Endeavor to Prevent or Minimize Harm to Civiliadg&my Law., Oct. 1998, at 54 [hereinaftBrinciple 3.

273. SeeU.S. kP 1 oF DeFensg DIR. 5100.77, DOD hw orF WAR ProGrAM (10 July 1979).See als@HAIRMAN , JOINT CHIEFS OF STAFF INSTR 5810.01, MPLEMENTATION
oF THE DOD Law oF WAR ProGRrAM (12 Aug. 1996).

274. See Principle 1supranote 272Principle 2 supranote 272Principle 3 supranote 272.
275. U.S. BF T oF ARMY, HELD MaNuUAL 27-10, He LAw oF Lanp WarrARE 3 (July 1956) [hereinafter FM 27-10].
276. 1d.

277. Hague Convention No. IV Respecting the Laws and Customs of War on Land, Oct. 18, 1907, art. 22 [hereinafter Hgmireddjn U.S. DeF' T oF ARMY,
Pam. 27-1, ReaTIES GOVERNING LAND WARFARE (Dec. 1956).

278. This was the name of the Russian representative who drafted the largee®®.V. Rocers LAw oN THE BATTLEFIELD 6 n.36 (1996).
279. See idat 7 n.37.

280. Hague IVsupranote 277, at preamble.

281. PoGERS supranote 278, at 7.

282. SeePrinciple 1, supranote 272.

283. Id. at 72 nn.161-62 (citing the St. Petersburg Declaration of 1868).
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That this object would be exceeded by the
employment of arms which uselessly aggra-
vate the sufferings of disabled men, or render
their death inevitable . . . . That the employ-
ment of such arms would, therefore, be con-
trary to the laws of humanit§

lished the illegality of the use of . . . irregular-
shaped bullets, and projectiles filled with
glass, the use of any substance on bullets that
would tend unnecessarily to inflame a wound
inflicted by them, and the scoring of the sur-
face or the filing off of the hard cases of bul-
lets 287

One text summarizes the intersection between the necessity
to destroy an enemy force and the dictates of humanity as fol- Department of Defense Directive 500handates the legal

lows:

Not all means or methods of attaining even a
‘legitimate’ object of weakening the enemy’s
military forces are permissible under the
laws of armed conflict. In practice, a line
must be drawn between action accepted as
‘necessary’ in the harsh exigencies of war-
fare and that which violates basic principles
of moderatiort®®

review of new weapon systems to ensure that they comply with
this treaty obligatiori®® This review is performed at the service
secretary level. Judge advocates, however, should not assume
that no further responsibility exists simply because a weapon
system was reviewed before it was fielded. As the quoted inter-
pretation states, it is not only the weapon system itself that can
run afoul of this prohibition, but also the projectile. Weapons
and ammunition that are found to comply with this treaty obli-
gation could later be modified in the field. Because a modifi-
cation could violate the treaty, judge advocates at every level of
command must ensure that soldiers understand that such modi-

As this quote highlights, the law of war requires a balancefications are prohibited.

between destruction and humanity. This balance applies not
only where noncombatants are concerned, but also when vio-

The second aspect of this principle is found in revised para-

lence is inflicted upon an enemy force. In practice within the graph 41FM 27-10%° This paragraph is entitled “Unneces-
United States armed forces, this balance arguably takes twaary Killing and Devastatior?®® a 1976 change to the original

forms, one well accepted and the other less apparent.

The well accepted form of this balance or “brake” explicitly
prohibits employing arms that are calculated to cause unneces-
sary suffering. This prohibition is found FM 27-1Q and is
based on the express language of Article 23 of Hague IV, which
states: “It is especially forbidden . . . to employ arms, projec-
tiles, or other materiel calculated to cause unnecessary suffer-
ing.”?8% According toFM 27-10’sinterpretation of this
provision:

What weapons cause “unnecessary injury”
can only be determined in light of the prac-
tice of states in refraining from the use of a
given weapon because it is believed to have
that effect . . . . Usage has, however, estab-

1956 wording™ states:

[L]oss of life and damage to property inci-
dental to attacks must not be excessive in
relation to the concrete and direct military
advantage expected to be gained. Those who
plan or decide upon an attack, therefore, must
take all reasonable steps to ensure not only
that the objectives are identified as military
objectives or defended places . . . but also that
these objectives may be attacked without
probable losses in lives and damage to prop-
erty disproportionate to the military advan-
tage anticipated . .2%2

284. Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grammes Weight, Dec. 11, 18689%-86leprinted inTHE LAws

oF ArRMED ConrLicT 102 (Dietrich Shindler & Nigel Jiri Thomas eds., 3d ed. 1988).

285. HiiaRe McCouBREY & NIGEL D. WHITE, INTERNATIONAL LAw AND ARMED ConFLICT 226 (1992).

286. Hague IVsupranote 277, art. 23.

287. FM 27-10supranote 275, at 18.

288. U.S. BFT oF Derensg Dir. 5000.1, [BrenseAcquisiTion (15 Mar. 1996).
289. FM 27-10supranote 275at 5.

290. Id.

291. Id. at 1. Note that this modification occurred during the negotiation of 1977 Protocol | to the Geneva Conventions of 1949.

292. Id.
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This language is nearly identical to the “proportionality” opponent is implied within this standard. But no right in war is
test®® of Articles 51 and 57 of the 1977 Protocé?“l.It estab- without limit, and at some exteme, this test might be applicable.
lishes a test for determining when “incidental” losses becomeWhat is certain is that if applicable, the standard must be more
unnecessary; thereby, violating the law of war. The inherentpermissive than the standard used to protect non-combatants.
balancing test contained in this paragraph implicitly acknowl-
edges that most suffering is unavoidable. The paragraph, how- This rule, therefore, should not be read to prohibit a military
ever, categorizes unavoidable suffering as “unnecessary” wherforce from assaulting a lawful military objective with “over-
it is “excessive” in relation to the concrete and direct military whelming” force. Rather, it suggests that there might be some
advantage anticipated. limit to the methods and means of warfare that can lawfully be

used against a military objective, even if the exact determina-

The language used iBM 27-1Q however, contains one tion of “excessive force” is undefined. At a minimum, rule is
interesting difference from that used in Protocol I—the absencerestricts employing an otherwise lawful means of warfare in a
of the word “civilian.” Unlike the “proportionality” test of Pro-  method that is calculated to cause unnecessary suffering on the
tocol I, which relates to “incidental” harm causecialians, enemy.
theFM 27-10prohibition against “unnecessary killing and dev-
astation” appears to extend the “proportionality” test to harm  The principle of preventing unnecessary suffering clearly
inflicted upon both noncombatants and combatants. The tesapplies to Operations Other Than War. It applies equally to the
established by the quoted language is general in nature and igse of weapons that cause unnecessary suffering, and to the use
not limited to situations involving noncombatants. of force that is excessive in relation to the anticipated military

advantage. In fact, the relationship between preventing unnec-

Applying a “proportionality” test to enemy combatants essary suffering and mission legitimacy is arguably more pro-
seems consistent with the principle of preventing unnecessannounced during these types of operations than during
suffering. This principle is based on the notion that infliction international armed conflict. Judge advocates must ensure that
of suffering upon an enemy that is not “necessary” to achievethe use of force during all military operations, including iso-
the submission of that enemy must be prohibited. Without thislated uses of force deemed necessary during non-conflict oper-
prohibition, war would license the infliction of suffering for ations, comports with this principle. Regarding weapon
inhumane purposes, such as revenge or plu#fiddt.is also systems, this requires that all members of the force understand
thoroughly consistent with tHeM 27-10“purpose statement,”  the dangers related to “home-grown” modifications of weapons
guoted above. The “purpose statement” identifies the preven-and ammunition. These modifications could fundamentally
tion of unnecessary suffering of noncombatants, and the restoalter the characteristics of a weapons system that was deemed
ration of peace, as key components of the purpose of the law ofo comport with this principle when it was fielded. When a
war?® Prohibiting the infliction of suffering on enemy forces, weapons system is later modified, it could result in a conclusion
which would be “excessive” in relation to the anticipated mili- that the actual use of the weapon was intended to cause unnec-
tary advantage, clearly serves both of these ends. essary suffering®’

In spite of the appeal of this logic, determining that the use  Concerning the use of weapons systems during non-conflict
of force against a valid military objective might be excessive is operations, the judge advocate must apply the same analysis
an extremely controversial proposition. It seems to contradictthat is used in armed conflict. Specifically, he must ensure that
the right of a belligerent to apply “overwhelming” or “decisive” the infliction of unnecessary suffering is not the purpose of
force. There is no basis to support such a conclusion. The rightising the weapons system. This analysis is relatively straight
of a belligerent to inflict extensive suffering on a legitimate forward—ensuring that commanders understand that infliction

293. Practitioners should ensure that they distinguish between the proportionality test discussed herein, which ishelegalitg of the conduct of combatants,
and the proportionality test related to when the use of force by a nation complies with the requirements of Article SditefitNatibns CharterSee Principle 3
supranote 273.

294. 1977 Protocol | Additional to the Geneva Conventions, Dec. 12, 1977, arts.epyibed in16 I.L.M. 1391.

295. SeeRoGERS supranote 278, at 6.

296. FM 27-10supranote 275, at 3.

297. Applying this test arguably requires commanders to make a good faith assessment of both the anticipated benéfigsfofapipd whether any anticipated
“suffering” will be excessive in relation to this benefit. As the discussiéivb27-10indicates, applying the proportionality test to determine when suffering caused

by a military operation becomes “unnecessary” arguably applies to suffering caused to both non-combatants and combatahts dafhiiion of “excessive”
suffering must certainly vary between these two categories of individuals, the basic analysis remains the same.

NOVEMBER 1998 THE ARMY LAWYER « DA-PAM 27-50-312 52



of suffering for no other purpose than to cause suffering is notamount of suffering to both combatants and non-combatants.
justified even by armed conflict. Prohibiting suffering that is unnecessary or excessive, however,
is a fundamental “check” on the destructive power of combat-

Commanders must ensure that the use of military force will ants. This “check” applies across the spectrum of military oper-

not result in “unnecessary” suffering. Accordindg-td 27-1Q ations, and should help judge advocates analyze the legality of

suffering is unnecessary when it is “excessive” in relation to the supported military operations. Major Corn.

military benefit expected to be gained from employing the force

causing the suffering. The use of force has always caused some
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