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Clerk of Court Notes
Courts-Martial Processing Times

Average processing time for general and bad-conduct (BCD) special courts-martial whose records were received by the Army
Judiciary during the Fiscal Year (FY) 1999 are shown below.

General Courts-Martial

1Q, FY 99 2Q,FY 99 3Q,FY 99 4Q, FY 99 Total
FY 1999
Records received by Clerk of Court 173 164 173 148 658
Days from restraint/preferral to 39A 74 75 97 74 80
Daysfrom first 39A to sentence 34 31 32 27 31
Days from sentence to action 118 115 115 113 116
Daysfrom action to dispatch 8 6 13 12 10
Days en route to Clerk of Court 8 9 9 11 9
BCD Special Courts-Martial
1Q, FY 99 2Q, FY 99 3Q, FY 99 4Q, FY 99 Total
FY 1999
Records received by Clerk of Court 46 37 65 43 191
Days from restraint/preferral to 39A 29 44 60 41 45
Daysfrom first 39A to sentence 24 10 12 7 13
Days from sentence to action 79 87 87 101 88
Daysfrom action to dispatch 7 9 6 7 7
Days en route to Clerk of Court 7 8 7 9 8
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Average processing time for general and bad-conduct (BCD) specia courts-martial whose records were received by the Army

Judiciary during the Fiscal Year (FY) 2000 are shown below.

General Courts-Martial

1Q, FY 00 2Q, FY 00 3Q,FY 00 4Q, FY 00 Total
FY 2000
Records received by Clerk of Court 161 191 164 135 651
Days from restraint/preferral to 39A 76 80 84 80 80
Daysfrom first 39A to sentence 29 24 25 25 26
Days from sentence to action 124 110 116 154 124
Days from action to dispatch 12 17 33 34 29
Days en route to Clerk of Court 10 11 9 9 10
BCD Special Courts-Martial
1Q, FY 00 2Q, FY 00 3Q,FY 00 4Q, FY 00 Total
FY 2000
Records received by Clerk of Court 38 53 43 44 178
Days from restraint/preferral to 39A 50 45 42 42 46
Daysfrom first 39A to sentence 11 10 17 7 11
Days from sentence to action 83 108 108 102 101
Daysfrom action to dispatch 9 26 13 52 26
Days en route to Clerk of Court 9 9 8 8 10

Environmental Law Division Notes

The Environmental Law Division (ELD), United States
Army Legal Services Agency, produces the Environmental
Law Division Bulletin, which isdesigned to inform Army envi-
ronmental law practitioners about current developments in
environmental law. The ELD distributes its bulletin electroni-
cally inthe environmental law database of JAGCNET, accessed
viathe Internet at http://www.jagcnet.army.mil.

Integrated Natural Resource Management Plans Are Not
Just for the Shelf Anymore

As installations frantically race the clock to complete Inte-
grated Natural Resource Management Plans (INRMPs) by the

statutory deadline imposed by Congress, little attention has
been given to the equally critical requirement for plan imple-
mentation. Many view INRMP completion asthefinishline, at
which point the plan can be deposited on the shelf to collect
dust along with so many others. The purpose of this article is
to explain that successful development of an INRMPisonly the
first step to compliance with the Sikes Act Improvement Act of
1997 (SAIA).! Itisclear that Congressintended installationsto
take concrete steps to implement INRMPs to “provide for the
conservation and rehabilitation of natural resources on military
installations.”2 An installation's failure to implement an
INRMP may be reviewed by federal district courts under the
Administrative Procedure Act (APA)® and result in judicial
issuance of injunctive relief that could disrupt mission-related
activities. While an installation has a duty to implement an

1. National Defense Authorization Act for Fiscal Year 1998, Pub. L. No. 105-85, Title XX1X, 111 Stat. 2019 (1997) (codified at 16 U.S.C. 88 670a-670f (2000)).

2. 16U.S.C. 88670(a)(1), (a)(3) (directing the Secretary of Defenseto carry out a program for conservation and rehabilitation of natural resources on military instal-

lations and describing the purposes of that program).

3. 5U.S.C. 88 551-559, 701-706 (2000). The applicable provisions of the APA include §§ 551(1), (13), 704, and 706.
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INRMP, the decision on how to implement is largely a matter
of agency discretion. While installations should not unneces-
sarily narrow that discretion by making overly burdensome and
precise commitments to implement specific projects in the
INRMP, they should be prepared to make annual funding
requests to move towards achieving planning goals and objec-
tives.

Prior to 1997, the Sikes Act did not impose an affirmative
duty to plan and manage natural resources on military installa-
tions. The Sikes Act encouraged and authorized “cooperative’
planning for, and management of, fish and wildlife resources,
but did not requireit. The SAIA marked asharp departure. The
SAIA imposes an affirmative mandatory duty on the secretary
of each military department to both prepare and implement an
INRMP for every military installation under his jurisdiction
unless an installation has been excluded due to alack of signif-
icant natural resources.* Installations, therefore, must develop
and commence implementation of INRMPs by the statutory
deadline—18 November 2001. Installations are scrambling to
meet the plan completion deadline, hampered by the require-
ment that INRMPS be developed in cooperation with and
reflect the “mutual agreement” of both the U.S. Fish and Wild-
life Service (USFWS) and state fish and game agencies.®

After completing development of its INRMP, an installation
will immediately face the challenge of implementing the plan.®
Neither the statute nor its legidative history sheds light on the
meaning of the term “implement.” In other words there is no
express yardstick against which successful INRM P implemen-
tation can be measured. But the SAIA, viewed in its entirety,
clearly anticipates some level of concrete INRMP implementa-
tion. For example, INRMPs must be action-oriented, providing

4. 16U.S.C. §670a(8)(1)(B).

5. 1d. § 680a(2).

for: enhancement of fish and wildlife habitat, protection and
restoration of wetlands, public access for outdoor recreation,
and enforcement of natural resourcelaws.” The Secretary of the
Army isrequired to employ sufficient numbers of trained natu-
ral resource professionals to perform tasks necessary to imple-
ment INRMPs.2 The Secretaries of Defense and Interior must
report annually to Congress on the implementation of INRMPs,
including expenditure levels associated with conservation
activities conducted pursuant to approved plans.® Congress has
authorized $3 million annually for each fiscal year through
2003 to carry out functions assigned to the Department of Inte-
rior under INRMPs,

Failure to develop or implement an INRMP in accordance
with the SAIA and other applicable statutes'® may place at legal
risk ground-disturbing activities that have the potential to
impact natural resources. The SAIA, like the NEPA and the
National Historic Preservation Act (NHPA),! contains no inter-
nal mechanism for citizen or regulatory enforcement. That
does not mean, however, that the Army's failure to develop or
implement an INRMP will be shielded from judicial review.
The APA provides the path to citizen enforcement. Initially,
the APA makes clear that individuals aggrieved by an agency’s
failure to act may seek judicial review.?? It further empowers
federal district courts to review final agency action (or inac-
tion),*® and establishes the scope and standard of judicial
review.*

Anindividua that is concerned with an installation's failure
to develop or implement an INRMP may, therefore, use the
APA as a means of obtaining judicial relief. The reviewing
court can: declare the installation's action or failureto act ille-
gd; direct theinstallation to comply with thelaw (that is, to pre-

6. National Defense Authorization Act for Fiscal Year 1998, Pub. L. No. 105-85, § 2905(c), 111 Stat. 2019 (1997) (reprinted as a statutory noteto 16 U.S.C. § 670a)
(emphasizing that there is a deadline for installations to “ prepare and begin implementing [an INRMP] in accordance with Section 101(a) of [the SAIA]").

7. See16 U.S.C. § 670a(b) (required elements of an INRMP).
8. 1d.§670e-2.

9. Id. 88 670a(f)(1)-(2).

10. For example, the INRMP can be set aside for an installations failure to comply adequately with the National Environmental Policy Act (NEPA), 42 U.S.C. 88
4321- 4370 (2000) or Section 7 of the Endangered Species Act (ESA), 16 U.S.C. 88 1531-1544 (2000), in development of the plan. See, e.g., Idaho Conservation
League v. Mumma, 956 F.2d 1508 (9th Cir. 1992) (concluding that Forest Service Land and Resource Management Plan, while programmatic in nature, is an action
reviewable for compliance with NEPA); Pecific Rivers Council v. Thomas, 30 F.3d 1050 (9th Cir. 1994) (enjoining the Forest Service from implementing timber sales,
cattle grazing, road construction and other ground-disturbing activities for Forest Service failure to conduct Section 7 consultation on the effects of implementing the
plan on threatened salmon species).

11. 16 U.S.C. 88 470-470x-6 (2000).
12. 5U.S.C. § 702 (2000) (identifying parties entitled to aright of review).
13. 1d. 88 551(1), (13) (defining agency action to include an agency’s failure to act); id. 8§ 704 (defining agency actions that are subject to judicial review).

14. 1d. § 706 (empowering federal district courts to compel agency action unlawfully withheld and to set aside agency action that is: (i) arbitrary and capricious; (ii)
an abuse of an agency’s discretion; or (iii) amounts to afailure to comply with a procedure required by law).
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pare and implement an INRMP); and, if warranted, issue an
injunction precluding or limiting certain ground-disturbing
activities (for example, training) until the legal deficiency is
remedied.’®

In summary, installations have an affirmative duty to both
develop and implement INRMPs. While installations will be
accorded discretion in determining how to develop and imple-
ment such plans, federal district courts are empowered to
review an installation’s compliance with the SAIA and provide
injunctiverelief, if appropriate. To avoid unnecessary litigation
risk, environmental law specialists (ELS) can take action. Ini-
tially, they should ensure that a thorough and deliberative
administrative record supporting development of the INRMP
has been maintained and preserved.’® In addition, EL Ss should
review INRMPs to ensure that the installation has not made
overly burdensome commitments to implement specific
projects given the lack of certainty of out-year funding. By
including precise lists of projects and schedules, installations
may unwittingly narrow their discretion and increasetheir legal
riskswhere resource limitationsrequire deviation. TheINRMP
should include language explaining that such projects are not
hard commitments, but are included as targets to allow for
rational programming.t” The INRMP should include subject to
availability of funding (SAF) funding language developed by
the Office of the Director of Environmental Programs noting
that annual funding for implementation is not guaranteed, and
commit to revisit planning goals and objectives where imple-
mentation does not occur as anticipated (that is, adaptive man-
agement language). Finally, ELS's should review INRMP
implementation on an annual basis to ensure that natural
resource managers have identified project requirements and
made best efforts to request necessary funding. Scott Farley.

15. Id.

Migratory Bird Rule Does Not Fly with the Supreme Court

On 9 January 2001, the United States Supreme Court issued
its opinion in Solid Waste Agency of Northern Cook County V.
United Sates Army Corps of Engineers.’® At issue was the
scope of the Corps of Engineers' regulatory jurisdiction under
§ 404 of the Clean Water Act (CWA).2® Specifically, the Court
was asked to decide whether the provisions of §404 could be
“fairly extended” to “an abandoned sand and gravel pit” that,
over time, had evolved into a habitat for migratory birds, and,
if so, “whether Congress could exercise such authority consis-
tent with the Commerce Clause.”? The Court, in afiveto four
decision delivered by Chief Justice Rehnquist, in which Jus-
tices O’ Connor, Scalia, Kennedy and Thomasjoined, ruled that
the Corps exceeded its statutory authority under the CWA when
it issued and applied a rule defining its regulatory authority to
include jurisdiction over non-navigable, isolated, intrastate
waters that serve as a habitat for migratory birds (commonly
referred to as the Migratory Bird Rule).#

Section 404(a) of the CWA regulates the discharge of
dredged or fill material into “navigable waters’ by authorizing
the Army Corps of Engineersto issue or deny permits for such
discharges.?? Under the CWA, “navigable waters’ are defined
as “waters of the United States.”? Corps regulations, in turn,
define the term “waters of the United States” to include intrast-
ate waters “the use, degradation, or destruction of which could
affect interstate or foreign commerce.”?* In 1986, the Corps,
through issuance of its Migratory Bird Rule, “clarified” these
regulations, asserting that its jurisdictional authority under the
CWA extended to intrastate waters “ which are or would be used
as habitat by birds protected by Migratory Bird Treatiesor . . .
other migratory birds which cross state lines.” %

16. The administrative record should include all relevant information documenting the decisional path of the installation, coordination with the USFWS and state
fishand wildlife agency (including their “mutual agreement), and public involvement. It should also include other relevant legal compliance documentation (for exam-
ple, NEPA documents, Endangered Species Act, Section 7 consultation; NHPA, Section 106 consultation).

17. Thefollowing is suggested language:

Implementation of this Integrated Natural Resource Management Plan is subject to the availability of annual funding. The installation will
make best efforts to request funding through appropriate channels. Where projects identified in the plan are not implemented due to lack of
funding, or other compelling circumstances, the installation will review the plan’s goals and objectives to determine whether adjustments are

necessary.
18. 121'S. Ct. 675 (2001).

19. 33U.S.C. §§ 1251-1387 (2000).
20. 1d. at 677-78.

21. 1d. at 678.

22. 33U.S.C. §1344(a).

23. 1d. § 1362 (7).

24. 33 CFR. § 328.3(a)(3) (2000).
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The Cook County case involved an abandoned sand and
gravel pit with excavation trenches that had developed into a
series of permanent and seasonal ponds frequented, at various
times, by numerous migratory bird species. When the Solid
Waste Agency of Northern Cook County decided to purchase
thesitefor conversioninto asolid waste disposal facility, it con-
tacted the Corps of Engineersto determine if it needed CWA §
404 permits to fill in some of the ponds. After initially deter-
mining that it had no jurisdiction, the Corpslater concluded that
thesite, while not awetland, was a“water of the United States,”
because the ponds located at the site were used as habitat by
migratory birds.?

In reversing the Seventh Circuit’s decision upholding the
Corps' jurisdiction over intrastate waters based on the presence
of migratory birds,?” the Court did not address the issue of
whether the Migratory Bird Rule is unconstitutional under the
Commerce Clause.?® Rather, the Court decided the case on nar-
rower statutory grounds.?® Specifically, the Court rested its
opinion on three bases.

First, the Court held that the text of the CWA does not sup-
port extending the Corps' regulatory jurisdiction to ponds that
are not adjacent to open water.* In so ruling, the Court empha-
sized that § 404 of the CWA grantsthe Corpsregulatory author-
ity over “navigablewaters.” Citingitsearlier opinionin United
Sates v. Riverside Bayview Homes,* the Court noted that
although Congress may have evidenced an intent to allow
Corpsregulation of some watersthat could not be characterized
as navigable in the traditional sense, such as the adjacent wet-
lands at issue in Riverside Bayview Homes, the plain language
of the CWA did not support amore expansivereading.® Indis-
tinguishing Riverside Bayview Homes from Cook County, the
Court noted, first, that “[i]t was the significant nexus between

the wetlands and ‘ navigable waters' that informed [its] reading
of the CWA in Riverside Bayview Homes,” and, second, that in
Riverside Bayview Homes, the Court “did not ‘express any
opinion’ on the ‘ question of the authority of the Corpsto regu-
late . . . wetlands that are not adjacent to bodies of open
water.'"” 3

Second, the Court rejected the argument that Congress' fail-
ure to overturn regulations broadening the Corps’ § 404 juris-
diction demonstrated its acquiescence to such regulations or
any subsequently issued rules (like the Migratory Bird Rule)
intended to clarify or explain them.®* In 1977, the Corps of
Engineers promulgated a regulation that defined “waters of the
United States’ to include “isolated wetlands and lakes, inter-
mittent streams, prairie potholes, and other waters that are not
part of atributary system to interstate waters or to navigable
waters of the United States, the degradation or destruction of
which could affect interstate commerce.”* In Cook County, the
Corps of Engineers argued that Congress had “recognized and
accepted” this broader definition when it failed, as part of the
1977 amendments to the CWA, to enact a bill restricting the
meaning of theterm “navigable waters’ to“all waterswhich are
presently used, or are susceptible to use in their natural condi-
tion or by reasonable improvement as a means to transport
interstate or foreign commerce.”*® The majority rejected this
argument, pointing out that the Court is extremely careful when
it recognizes congressional acquiescence to administrative
interpretations of a statute, and “[failed] legidative proposals
are ‘a particularly dangerous ground on which to rest an inter-
pretation of a prior statute’” since legislation can be proposed
or rgjected “for any number of reasons.” %

Third, the Court stated that even if the CWA were not clear,
the Migratory Bird Rule was entitled to no deference under

25. Final Rulefor Regulatory Programs of the Corps of Engineers, 51 Fed. Reg. 41,206, 41,217 (Nov. 13, 1986). The U.S. Environmental Protection Agency adopted
asimilar rulein 1988. See Clean Water Act Section 404 Program Definitions and Permit Exemptions; Section 404 State Program Regulations, 53 Fed. Reg. 20,764

(June 6, 1988).

26. Solid Waste Agency of Northern Cook County v. United States Army Corps of Engineers, 121 S. Ct. 675, 677-79 (2001).

27. Solid Waste Agency of Northern Cook County v. United States Army Corps of Engineers, 191 F.3d 845 (7th Cir. 1999).

28. Cook County, 121 S. Ct. at 677.
29. 1d.

30. Id. at 680.

31. 474 U.S. 121 (1985).

32. Cook County, 121 S. Ct. at 680.
33. 1d.

34. |d. at 682.

35. 33 C.FR. § 323.2(3)(5) (2000).

36. Cook County, 121 S. Ct. at 681. The Corps also argued that when Congress extended the U.S. Environmenta Protection Agency’s (EPA) jurisdiction under §
404(g)(1) to waters “other than traditional navigable waters’ it broadened the concept for purposes of the CWA as awhole. 1d. The Court rejected this argument,
finding that Congress' use of the term “other waters’ in § 404 (g) was ambiguous, and, therefore, of no use in resolving theissue. 1d. at 682.
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Chevron v. National Resources Defense Counsel,* since the
rule raises significant constitutional questions, and Congress
did not clearly state that it intended the Corps’ jurisdiction
under the CWA to extend to intrastate waters that may be used
as habitat by migratory birds.* In discussing the issue of Chev-
ron deference, the court also noted that the Migratory Bird Rule
raised important federalism questions that, given the lack of
anything “approaching a clear statement from Congress”
should not be resolved in a manner that “would result in asig-
nificant impingement of the States’ traditional and primary
power over land and water use.” 4

Although Cook County involved dredge and fill permits
under § 404 of the CWA, a 19 January 2001 EPA-Corps of
Engineers memorandum explaining the meaning and effect of
Cook County confirms that the decision applies with equal
force in the § 402 National Pollutant Discharge Elimination
System (NPDES) arena.* Like the regulations implementing
CWA § 404, the § 402 regulations define “waters of the United
States” to include intrastate waters “the use, degradation, or
destruction of which could affect interstate or foreign com-
merce.” 2 Further, before Cook County, the EPA had accepted
the Corps' view that waters that support significant migratory
bird use generally possess the requisite interstate commerce
nexus to be considered under this definition.* Thus, to the
extent that regulators or other stakeholders rely solely on the
presence of migratory birds to establish federal CWA jurisdic-
tion over non-navigable, isolated intrastate waterways, installa
tions can now arguethat water bodiesin question are not “water
bodies of the United States’ and therefore no permits (either
NPDES or dredge and fill) are required for dischargesinto such
water bodies. If Cook County were interpreted as being limited
to cases arising under § 404 of the CWA, thiswould lead to the
rather odd result that permits are required for pollutant dis-
charges into a designated waterway under § 402 of the CWA,
but not dredge and fill dischargesinto the same waterway under
§404. Such an outcome would hardly comport with Congress
stated purpose for enacting the CWA—that is, “restoring and

37. 1d. at 68L.
38. 467 U.S. 837 (1984).

39. Cook County, 121 S. Ct. at 684.
40. 1d. at 683-84.

41. 33U.S.C. § 402 (2000).

42. 40 CFR. §122.2 (2000).

maintaining the chemical, physical, and biological integrity of
the Nation’'s waters.”

Despite EPA's and the Corps' concession on the issue of §
402 application, the 19 January memorandum makes clear that
both agencies view Cook County as a limited decision having
minimal impact on their “broad” jurisdictional authority under
the CWA. Citing numerous quotes from the Supreme Court’s
decision in Riverside Bayview Homes, the EPA and the Corps
conclude that Congress intended to define the waters covered
by the CWA broadly, despite explicit language in Cook County
to the contrary. The EPA-Corps memorandum quotesthe Court
in Riverside Bayview Homes as follows:

Section 404 originated as part of the Federal
Water Pollution Control Act Amendments of
1972, which constituted a comprehensive
legislative attempt ‘to restore and maintain
the chemical, physical, and biological integ-
rity of the Nation's waters.” This objective
incorporated a broad, systemic view of the
goal of maintaining and improving water
quality: as the House Report on the legisla-
tion put it, ‘the word integrity . . . refersto a
condition in which the natural structure and
function of ecosystems [are] maintained . . .
" Protection of aquatic ecosystems, Con-
gress recognized, demanded broad federal
authority to control pollution, for ‘[w]ater
movesin hydrologic cyclesand it is essential
that discharge of pollutants be controlled at
thesource. ... Inkeeping with these views,
Congress chose to define the waters covered
by the Act broadly.*

The regulation of activities that cause water
pollution cannot rely on . . . artificial lines. .
. but must focus on all waters that together
form the entire aquatic system. Water moves

43. See Clean Water Act Section 404 Program Definitions and Permit Exemptions; Section 404 State Program Regulations, 53 Fed. Reg. 20,764, 20,765 (June 6,

1988).

44. 33U.S.C. §1251.

45, Joint Interagency Memorandum, General Counsel, U.S. Environmenta Protection Agency and Chief Counsel, U.S. Army Corps of Engineers, subject: Supreme
Court Ruling Concerning CWA Jurisdiction over Isolated Waters (19 Jan. 2001) (citing United States v. Riverside Bayview Homes, 474 U.S. 121, 132-33 (1985)

(emphasis added)).
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in hydrologic cycles, and the pollution of this
part of the aquatic system, regardless of
whether it isabove or below an ordinary high
water mark, or mean high tideline, will affect
the water quality of the other waters within
that aquatic system. For thisreason, theland-
ward limit of Federal jurisdiction under Sec-
tion 404 must include any adjacent wetlands
that form the border of or are in reasonable
proximity to other waters of the United
States, as these wetlands are part of this
aguatic system.

In view of the breath of federal regulatory
authority contemplated by the Act itself . . .
the Corps’ ecological judgment about the
relationship between waters and their adja-
cent wetlands provides an adequate basis for
alegal judgment that adjacent wetlands may
be defined as waters under the Act.#’

Lost on the Corps and EPA, however, is the Cook County
majority’s clear statement that the Riverside Bayview Homes
decision hinged on the “significant nexus’ between navigable
waters and the wetlands at issue, and an examination of Con-
gress's intent solely with regard to the regulation of wetlands
“inseparably bound up with the ‘waters’ of the United States.”
Further, it appears that EPA and the Corps have turned a blind
eye and deaf ear to the Court’s counsel in Cook County that
“navigable waters,” as used in the CWA, be read narrowly,
since nothing in the CWA's legidlative history “signifies that
Congress intended to exert anything more than its commerce
power over navigation.”* Consequently, Army installations
arelikely to continueto encounter situationswheretherewill be
disagreement with EPA or the Corps as to whether “waters of
the United States’ are affected by installation activities. Lieu-
tenant Colonel Little.

Coordination of Enforcement Actionswith ELD
Army Regulation (AR) 200-1, chapter 15, contains two

important paragraphs for reporting and coordinating environ-
mental enforcement actions with ELD.® Environmental law

specialists at many installations do an excellent job of follow-
ing the letter and the spirit of these provisions. However, some
EL Ss haveindicated uncertainty asto what sort of coordination
is expected. The following discussion is intended to assist
ELSs in their duty to properly coordinate the enforcement
actions that they are handling.

Paragraph 15-8 requires that environmental agreements
“will be forwarded through command channels to ELD for
review prior to signature.” As a practical matter, this means
that the ELS should coordinate with ELD’s Compliance
Branch, generally by phone (703-696-1593), fax (703-696-
2940), or e-mail (Elizabeth.Arnold@hqda.army.mil), to for-
ward a draft copy of the agreement prior to signature. For the
most part, EL Ssdo agood job of following thisparagraph. Nat-
urally, early coordination allows for amore detailed and mean-
ingful review as compared with rushed coordination in
contemplation of a short suspense.

Themajority of coordination problems occur at the reporting
stagefor enforcement actions. Notethat paragraph 15-7 isenti-
tled “ Reporting Potential Liability of Army Activities and Peo-
ple.” 3 The word “potential” is significant here, as it should
lead to erring on the side of contacting ELD whenever a regu-
lator has indicated an intention to take any sort of enforcement
action. Regarding instances of civil liability, the facts of a
given case do not always lend themselves to bright-line deter-
minations. Not all regulators specify afine, for example. Some
regulators specify a fine as the statutory maximum, without
stating aspecific dollar amount. Other regulatorsengageindis-
cussions during which the subject of a fine is mentioned but
never put in writing. In all of these scenarios, EL Ss should at
least contact EL D to determine whether more extensive coordi-
nation under paragraph 15-7 is required.

The following guidance appliesto identifying when federal,
state, or local environmental regulators trigger the paragraph
15-7 reporting requirement. At the point when the regulator
expresses a serious intent to assert himself in relation to an
alleged environmental violation, the EL S should report up the
chain per AR 200-1, paragraph 15-7(c). For those EL Ss who
are unclear as to the sort of information that needs to be
reported per paragraph 15-7, here are some suggestions:

46. 1d. (citing Riverside, 474 U.S. at 133-34 (in turn citing the Preamble to the Corps 1977 regulations) (emphasis added)).

47. 1d. (citing Riverside, 474 U.S. at 134 (emphasis added)).

48. Cook County, 121 S. Ct. at 680.

49. |d. at 680 n.3. The Court aso citesthe Corps' original interpretation of its authority under § 404 of the CWA, as articulated in its 1974 regulations, emphasizing
that the Corpsitself defined “navigable waters’ in terms of “the water body’s capability of use by the public for purposes of transportation or commerce. ...” Id. at

680.

50. U.S. Der'T oF ArRMY, ReG. 200-1, ENVIRONMENTAL QUALITY: ENVIRONMENTAL PROTECTION AND ENHANCEMENT, paras. 15-7, 15-8 (21 Feb. 1997) [hereinafter

AR 200-1].

51. Id. para. 15-7. Thisparagraph requiresreporting of “[a]ny actual or likely [enforcement actions] not involving Civil Worksthat involves afine, penalty, fee, tax,

media attention, or has potential or off-post impact.” 1d. (emphasis added).
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(1) nametheinstalationinvolved, aswell as
the state in which it islocated;

(2) name the statute(s) that the installation
allegedly violated;

(3) specify if theregulator is afederal, state
or local entity;

(4) provideacopy of the Notice of Violation
to ELD, if it wasin writing;

(5) if thereisno written Notice of Violation,
but the regulator has communicated a dollar
amount, share that information with ELD.
Again, this information can be shared with
ELD using the contact information given
above.

Providing thisinformation to ELD within forty-eight hours,
per the time frame stated in the regulation, will enable ELD to
start working with the EL S to identify and work legal issues at
an early stage. In some cases, ELD may know of a similar sit-
uation at another installation and can then assist the ELS with
sharing relevant information. In other words, early reporting
and coordination can avoid the proverbial re-invention of the
whesel.

After making a quick report within forty-eight hours, the
regulation requires written reporting within seven days and a
“report of significant developments thereafter.” Examples of
what constitutes a“ significant development” would be:

(1) discovery of evidence that either incul-
pates or exculpates the install ation;

(2) assignment of an administrative law
judge (ALJ) to the casg;

(3) asynopsis of any conference calls with
theregulator or ALJ,

(4) any offersor counter-offers for penalties
of any kind;

(5) any plans to assert affirmative defenses,
particularly the defense of sovereign immu-
nity.

Even EL Sswho are experienced in environmental law practice
can benefit from early and regular coordination of their cases.
As new court decisions affect policy at the headquarters level,
EL Ss can best ensure that their strategy is in line with current
policy by following paragraphs 15-7 and 15-8 in a proactive

fashion. Enforcement actions receive a high level of visibility
at the headquarters level, and regular reports on pending cases
are shared with the Chief of Staff and the Secretary of the Army.
Thus, early reporting of enforcement issuesallowsELD to give
timely and accurate responses to inquiries that filter to Army
leaders through technical channels. Major Arnold.

TheButterfly Effect: New Coastal Zone M anagement Act
Regulations and Army Operations

An oft-cited illustration from chaos theory involves the
potential effect of a butterfly flapping its wings in the Amazon
causing, through minute but cascading air disturbances, a tor-
nado in Kansas. A similar event for Army operators may have
occurred early in December when the National Oceanic and
Atmospheric Administration (NOAA) promulgated the final
regulations implementing two rounds of amendments to the
Coastal Zone Management Act (CZMA).%?

The CZMA was enacted in 1972 to protect and, where pos-
sible, enhance and restore various resources within the coastal
zone of the United States largely through encouraging and
assisting coastal states to adopt and implement their own man-
agement plans. For purposes of the CZMA, the “coastal zone”
is considered to be the coastal waters of the United States with
the adjacent shorelands “ strongly influenced by each other” and
includes islands, transitional and intertidal areas, salt marshes,
wetlands and beaches extending along both coasts and the
Great Lakes.® In regard to federal agencies like the Depart-
ment of the Army, the CZMA is essentially a planning statute
and, like other planning statutes such as the NEPA® and the
NHPA % the CZMA imposes document-and-consult require-
ments upon federal agencies prior to undertaking actions that
“directly affect” the resource in question.® Completion of this
requirement is usually documented by the agency’s receipt of a
concurrence with the agency’s consistency determination from
the state agency involved.>”

However, while the relatively benign NEPA and NHPA do
not impose substantive standards upon agency behavior, the
CZMA requires federal agencies to conduct their actionsin a
manner “consistent to the maximum extent practicable” with
the enforceable policies set forth in coastal zone management
programs adopted by states and approved by NOAA. The
NOAA regulations further articulate this standard to be one of

52. 16 U.S.C. 88 1451-1465 (2000). The NOAA regulations are published at Coastal Zone Management Act Federal Consistency Regulations, 65 Fed. Reg. 77,124

(Dec. 8, 2000) (to be codified at 15 C.F.R. part 930).
53. 16 U.S.C. § 1453(1).

54. 42 U.S.C. §§ 4321-4370 (2000).

55. 16 U.S.C. §§ 470-470x-6.

56. Id. § 1456(1).

57. 15 C.F.R. 88 930.36, 930.41 (2001).
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mandatory compliance with those policies unless federal law
prohibits such compliance, stating:

The[CZMA] was intended to cause substan-

tive changesin Federal agency decisionmak-
ing within the context of the discretionary
powers residing in such agencies. Accord-
ingly, whenever legally permissible, Federal
agencies shall consider the enforceable poli-
cies of management programs as require-
ments to be adhered to in addition to existing
Federal agency statutory mandates.

. . . Federal agencies shall not use a general
claim of a lack of funding or insufficient
appropriated funds or failure to include the
cost of being fully consistent in federal bud-
get and planning processes as a basis for
being consistent to the maximum extent
practicable with an enforceable policy of a
management program. The only circum-
stance where a Federal agency may rely on a
lack of funding as a limitation on being fully
consistent with an enforceable policy is the
Presidential exemption described in section
307(c)(1)(B) of the[CZMA] ... ."s®

Although harsh, this proscription’s impact was historically
mitigated for the Army as it applied only to actions that
“directly affected” the coastal zone. The precise geographic
reach of these provisions was a point of contention for years
after the CZMA’s initial enactment. In 1984, the Supreme
Court held that the Secretary of Interior’s sale of Outer Conti-
nental Shelf oil and gas leases was not an activity “directly
affecting” the coastal zone and thus the Secretary was not
required to obtain a consistency determination prior to approv-
ing such sales.*® The Court found that thislanguage, adopted as

58. 1d. §8 930.32(a)(2)-(a)(3).
59. Secretary of the Interior v. California, 464 U.S. 312 (1984).

60. Id. at 323-24.

a compromise during conference on the original 1972 Act, was
intended to apply the CZMA only to those federal activitiesthat
took place within the coastal zone itself.®®

In reaction to this decision, Congress replaced §1456(c)(1)’s
“directly affecting” language with “Federal agency activity
within or outside the coastal zone that affects any land or water
use or natural resource of the coastal zone. . .."% Asnotedin
the preamble to the final NOAA CZMA regulations, this
amendment appliesthefederal consistency requirement to “any
Federal activity, regardless of location, [when that activity]
affects any land or water use or natural resource of the coastal
zone.”%2 Moreover, the agency’sanaysismust also include rea-
sonably anticipated indirect and cumulative as well as direct
effects.®® “No federal agency activities are categorically
exempt from this requirement.”® Examples of activities with
effects on the coastal zone include a National Maritime Fisher-
ies Service rule limiting the catch of a species of fish, a Corps
of Engineers rule authorizing activity in navigable waters and
wetland, and the establishment of “exclusionary zones’ near
military ranges and installations.%®

The nature of the federal action does not determine the appli-
cability of the consistency requirement, but rather whether that
action has reasonably foreseeabl e effects on coastal areas. “For
exampl e, a planning document or regul ation prepared by a Fed-
eral agency would be subject to the federal consistency require-
ment if coastal effectsfrom those activities [included within the
document or regulation] are reasonably foreseeable.”®® The
new regulations and preamble do not further define “ reasonably
foreseeable,” leaving it to a case-by-case determination.’” The
regulations cross-reference the Council on Environmental
Quality’s NEPA regulations in defining “indirect (cumulative
and secondary) effects.”% Planners must thus consider poten-
tial symbiotic effectsarising from agency and private activities.

61. Omnibus Reconciliation Act of 1990, Pub. L. No. 101-508, § 6208, 104 Stat. 1388 (amending § 1456 of the CZMA).

62. Coastal Zone Management Act Federal Consistency Regulations, 65 Fed. Reg. 77,124 (Dec. 8, 2000) (to be codified at 15 C.F.R. pt. 930).

63. “[T]heterm ‘affecting’ is to be construed broadly, including direct effects which are caused by the activity and occur at the same time and place, and indirect
effects which may be caused by the activity and are later in time or farther removed in distance, but are still reasonably foreseeable.” H.R. Conr. Rep. No. 101-964,

at 968 (1990); see also 136 Cono. Rec. H12,695 (1990).

64. H.R. Conr. Rep. No. 101-964, at 970.

65. Coastal Zone Management Act Federal Consistency Regulations, 65 Fed. Reg. at 77,131.

66. Id. at 77,130.
67. Id.

68. Id.
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Given the breadth of these new requirements, Army plan-
ners are advised to take advantage of two programmatic aspects
of the consistency requirement. First, 15 C.F.R. § 930.33(a)(3)
allows federal agencies to identify activities having a de mini-
mis effect on the coastal zone. If the state concurs with such
identification, the agency need not again subject those activities
to state review.%® As the regulatory definition of de minimisis
couchedintermsof “insignificant direct or indirect (cumulative
and secondary) coastal effects,” planners may be ableto look to
NEPA environmental assessment (EA), and finding of no sig-
nificant impact (FONSI) standards for guidancein making such
a determination, and consistent with the CZMA procedural
requirements, use aNEPA EA “asavehiclefor . .. consistency
determination[s] or negative determination[s].”

69. 15 C.FR. § 930.33(a)(3)(i) (2001).
70. 1d. §930.37.
71. Id. § 930.36¢.

72. 1d.

Second, the NOAA regulations provide for federal agency
submission of general consistency determinations where the
agency “will be performing repeated activity other than adevel-
opment project ([for example], ongoing maintenance, waste
disposal) which cumulatively has an effect upon any coastal use
or resource. . .."™ Although the agency is required to period-
ically consult with the state agency regarding the manner in
which incremental activities are undertaken,” this approach
may have value as applied to frequently repeated training activ-
ities which may have more than a de minimis effect upon the
coastal zone.

Asaways, consultation with installation or regional ELSsis
strongly encouraged. Major Kohns, USAR.

JUNE 2001 THE ARMY LAWYER « DA PAM 27-50-343 45



