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Introduction understandable. Throughout this period, various interest
groups have watched the development of the rules with keen
Great media interest accompanied the spring 1997 publica-interest. When these proposed rules become final, they will
tion of the Clinton Administration’s proposed approach for dramatically alter the procedure through which the government
addressing affirmative action in federal procurenter@n 9 provides expanded opportunities for small disadvantaged busi-
May 1997, the Federal Acquisition Regulation Council pub- nesses (SDBs) to gain access to federal procurement awards.
lished in the Federal Register proposed rules intended towhen implemented, the new procedures will merit attention by
“mend, not end” affirmative action in federal procurenteiin procurement attorneys due to the ongoing controversy sur-
the same day, the Department of Justice (DOJ) published amounding the topic they addresse introduction of innovative
accompanying notice which addressed more than a thousandolutions intended to survive intense judicial scrutiny; and the
comments raised in response to the DOJ’s proposed reformshigh-profile, ongoing litigation that prompted the need for
which were published the preceding yéar. revised rules.

Although affirmative action in federal procurement is not  This article introduces the proposed regulatory scheme in
new? the recently proposed regulatory scheme has been moré¢he context in which the rules were prepared; discusses the judi-
than two years in the making. Given the scope of the change<ial decisions (focusing primarily aAdarand Constructors,
and the underlying need for the change, the elapsed time idnc. v. Pend that led the government to embark upon its effort

1. SeeStephen BarContracting Rule Changes to Affect Minority FirfdéysH. Post, May 7, 1997, at A19; John M. Brodél,S. Readies Rules Over Preferences
Aiding Minorities,N.Y. Tives, May 6, 1997, at A1 (Washington Final Ed.); Laurie KellmRace, Sex Preferences on Contracts SurWeH. Tives, May 7, 1997,

at Al; Hilary Stout & Eva M. Rodriguetsovernment Contracts to Minority Firms Increase Despite Court's 1995 Curb on Affirmative, AgtianSr. J., May 7,
1997, at A20Proposed FAR Rule Would Establish Benchmarks for Using SDB Preferences In Contract 8¢tieansCont. Rep. 547 (BNA May 12, 1997FAR
Proposal Adopts Price Evaluation Adjustment to Benefit SB8€0ov' T Conrt. { 240 (May 14, 1997).

2. Federal Acquisition Regulation; Reform of Affirmative Action in Federal Procurement, 62 Fed. Reg. 25,786 (1997) .
3. Response to Comments to Department of Justice Proposed Reforms to Affirmative Action in Federal Procurement, 625;6d8RE80?2).
4. 61 Fed. Reg. 26,042 (1996).

5. The Department of Defense (DOD) has afforded preferences to small disadvantaged business (SDBs) by statute sincdef@8ge atmhorization and/or
appropriations acts of 1987 and the following years have established the goal that five percent of all the DOD procur@nwendisdi® SDB concerns, which
include historically black colleges and universities and other minority institutions. In order to meet the five perc€ungoets authorized the DOD to use less
than full and open competition and price preferences noteeeiten percenSeee.g, 10 U.S.C. § 2323prmerly Pub. L. No. 99-661, § 1207 (10 U.S.C. § 2301);
see alsdJ.S. DeP' 1 oF Derensg Derense FEDERAL AcquisiTioN Rec. Supp. 226.7003 (Apr. 1, 1984) [hereinafter DFARS]. In 1994, through the Federal Acquisition
Streamlining Act, Congress extended the authority in section 2323 to all agencies. Pub. L. No. 103-355, § 7102, 1085384 )3@48lified at 15 U.S.C. § 644
note). Regulations to implement this new statutory authority were delayed bec#@dsraridand the corresponding effort to review Federal affirmative action
regulations.See 60 Fed. Reg. 48,258, 48,259 (1995).

6. Foradiscussion of recent, related proposed legislatioBjlseBan Contracting Preferences Wins House Judiciary Panel Approval Along Party 6&hes,.
ConT. Rep. 28 (BNA July 14, 1997) an@OP Legislators Renew Campaign to Ban Racial Preferences in Government Pragjfdms,ConT. Rep. 740 (BNA June
23, 1997).

7. 115 S. Ct. 2097 (1995Regardless of the significance one attaches tdaeanddecision, the practitioner should be acquainted with some of thé&gdasind
decisional law which interprets and applies the landmark decision.
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to redefine its methodology for promoting affirmative action Adarand: Factual Background
through federal procurement; highlights recent judicial deci-
sions that have applietidarandin the context of federal pro- The underlying facts ohdarandare rather straightforward.
curement and may have complicated the landscape upon whiclhn 1989, the Central Federal Lands Highway Division
the new rules will be imposed; provides an overview of the pro- (CFLHD) of the United States Department of Transportation
posed rules; and offers a number of considerations for the pracDOT) awarded the prime contract for a highway construction
titioner in anticipation of the promulgation of the new rules.  project in Colorado to Mountain Gravel & Construction Com-
pany (Mountain Gravefy> Mountain Gravel then solicited bids
for the guardrail work under the contrattAdarand Construc-
Adarand A Landmark Case Alters tors, Inc., a Colorado-based highway construction contractor,
the Existing Landscape submitted the low bid for the wofR. Gonzales Construction
Company (Gonzales) also submitted a bid for the préject.
On 12 June 1995, the United States Supreme Court issued its

landmark opinion inAdarand Constructors, Inc. v. Peda The prime contract between Mountain Gravel and the
Some legal commentators believe tAalarandwas the most ~ CFLHD granted Mountain Gravel additional compensation if it
significant decision to address a social issue sBrosvn v. retained subcontractors for the project which were small busi-

Board of Educatiofi. Others believe th&darandis simply the nesses controlled by “socially and economicdfgisadvan-

logical extension of the Supreme Court’s holdingCity of taged individuals. Gonzales was certified as such a business;

Richmond v. J.A. Croson G& in which the Court applied a  Adarand was not

strict scrutiny standard of review to a local, race-based affirma-

tive action measurg. In Adarand the Court arguably applied Despite Adarand’s low bid, Mountain Gravel awarded the

the same standard to a federal progfam. subcontract to Gonzalés. The Chief Estimator of Mountain
Gravel submitted an affidavit to the Court stating that it would
have accepted Adarand’s bid had it not been for additional pay-
ment it received by hiring Gonzales instéad.

8. Id.

9. 347 U.S. 483 (1954 Seewilliam T. ColemanAdarand and Its Aftermath, How the Supreme Court Overestimated Precedent and Underestimated the Impact of
Its Decision 31 RrocureMeNT Law. 12 (Winter 1996). In his article, Mr. Coleman, General Counsel for the United States Army, noted:

[T]he Supreme Court’s analysis was off the mark, and more importantly for the procurement community, it appears thatgheeGaurt

thought to the impact of the decision. With billions of procurement dollars riding in the balance, policymakers, regitets@md procure-

ment officials are faced with the daunting task of reengineering a massive set of programs under the Supreme Court'stmatidesines

have been better left to the more flexible give-and-take of legislative rulemaking procedures.
Id. at 12. See alspMargery NewmanAffirmative Action and the Construction Indust®s Ris. Cont. L.J. 433, 448 (1996) (“ActuallyAdarandmay beg more
guestions than it answers.”); Reba Cecilia Hefgactitioner’s Viewpoint: What to Expect After Adara@8,Re. ConT. L.J. 451, 456 (1996) (“The most probable
effect will be increased work for agency attorneys and private counsel litigating both sides of an unresolved socialissuklgg&levon E. HewittAdarand:
Misplaced Politics in the Court80 FrocuremenT Law. 1 (Spring 1995)Adarand: New Law Needed3) FrocuremeNnTLAw. 19 (Spring 1995).
10. 488 U.S. 469 (1989).
11. Id.
12. See48 C.F.R. §§ 19.001, 19.703(a)(2) (1996).
13. Adarand 115 S. Ct. at 2101.
14. Id.
15. Id.
16. Id.
17. “[S]ocially disadvantaged individuals are those who have been subjected to racial or ethnic prejudice or culturalibéasflibeir identity as a member of a
group without regard to their individual qualities.” 15 U.S.C. 8 637(a)(C)(5) (1994). “[E]Jconomically disadvantaged itelaneluhose socially disadvantaged
individuals whose ability to compete in the free enterprise system has been impaired due to diminished capital and t¢uitiespgEocompared to others in the
same business area who are not socially disadvantatieg’637(a)(6)(A).

18. Adarand 115 S. Ct. at 2101.

19. Id.
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cations by government actors, whether benign or pernicious,
Subcontracting plans similar to the one included in the con-must be analyzed by a reviewing court using a “strict scrutiny”
tract between Mountain Gravel and the CFLHD are required instandard® Only those affirmative action programs that are nar-
many federal agency contracts. Additionally, federal law rowly tailored to achieve a compelling government interest will
requires that the clause specifically state that “the contractorpass constitutional must&r.With Adarand the Supreme Court
shall presume that socially and economically disadvantagedoverruled its decision from five years earlierietro Broad-

individuals include Black Americans, Hispanic Americans, casting, Inc. v. FCC’

Native Americans, Asian Pacific Americans, and other minori-
ties, or any other individual found to be disadvantaged by the

Anticipating possible repercussions, Justice O’'Connor,

[Small Business] Administration pursuant to section 8(a) of the author of the majority opinion iAdarand stated:

Small Business Act®

Adarand: Arguments and Findings

After losing the guardrail contract to Gonzales, Adarand
filed suit in the United States District Court for the District of
Colorado. Adarand argued that the presumption set forth in the
Small Business Act “discriminates on the basis of race in viola-
tion of the Federal Government’s Fifth Amendment obligation
not to deny anyone equal protection of [&v.The government
disagreed, and the district court granted the government’s
motion for summary judgmeftAdarand appealed the district
court’s decision to the Tenth Circuit, which affirmed the lower
court’s ruling?* The United States Supreme Court granted cer-
tiorari.

In a five-to-four decision, the Supreme Court vacated and
remanded the case. The Court declared that all racial classifi-

20. Id.

21. Id. at 2103.

22. 1d. at 2101.

23. Adarand Constructors, Inc. v. Skinner, 709 F. Supp. 240 (D. Colo. 1992).

24. Adarand Constructors, Inc. v. Skinner, 16 F.3d 1537 (10th Cir. 1994).

25. Adarand 115 S. Ct. at 2113. To survive the strict scrutiny standard, the classification must be tested by two prongs. FRitstt beeaecompelling government
interest for the racial or ethnic classification. That is, what is the government’s reason for using a racial or etfin@tiols®sSecond, in addition to advancing a

Because our decision today alters the playing
field in some important respects, we think it
is best to remand the case to the lower courts
for further consideration in light of the prin-
ciples we have announced. The Court of
Appeals, followingMetro Broadcastingand
Fullilove, analyzed the case in terms of inter-
mediate scrutiny. It upheld the challenged
statutes and regulations because it found
them to be narrowly tailored to achieve
[their] significant governmental purpose of
providing subcontracting opportunities for
small disadvantaged enterprises . . . . The
Court of Appeals did not decide the question
of whether the interests served by the use of
subcontracting compensation clauses are
properly described as “compelling.” It also
did not address the question of narrow tailor-

compelling government goal or interest, any governmental use of race must be narrowly tailored. Put another way, therstriessmeans:

[TThe justices will not defer to the decision of the other branches of government but will instead independently detedegreeta rela-
tionship which the classification bears to a constitutionally compelling end . . . . The Court will not accept every pegoigsibment pur-
pose as sufficient to support a classification under this test, but will instead require the government to show thairigis joosnpelling”
or “overriding” end—one whose value is so great that it justifies the limitation of fundamental constitutional values.

Even if the government can demonstrate such an end, the Court will not uphold the classification unless the justicehdeatilydepched
the conclusion that the classification is necessary to promote the compelling interest. Although absolute necessityoenrglquiret, the
justices will require the government to show a close relationship between the classification and promotion of a compeliiitiray interest.
If the justices are of the opinion that the classification need not be employed to achieve such an end, the law will\bel&ildhe equal

protection guarantee

RoNALD D. RoTUNDA, ET AL., TREATISEON CONSTITUTIONAL LAw SuBsTANCE AND ProcepuRES 18.3 (1986).

26. Adarand 115 S. Ct. at 2097.

27. 497 U.S. 547, 567-68 (1990). Metro Broadcasting In¢cthe Court “relied oBakkeand Justice Stevens’ vision of affirmative action” to uphold FCC affirmative
action programs in the licensing of broadcasters on nonremedial grounds; the Court said that “diversification of ownevslipasf ticenses was a permissible
objective of affirmative action because it serves the larger goal of exposing the nation to a greater diversity of peospethigattion’s radio and television air-
waves.” Id.
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ing in terms of our strict scrutiny cases, by
asking, for example whether there was “any
consideration of the use of race-neutral
means to increase minority participation in
government contracting [citation omitted], or

whether the program was appropriately lim-
ited such that it “will not last longer than the

discriminatory effects it is designed to elimi-

nate ... .

classifications must be adjudicated under the strict scrutiny
standard. In other words, such classifications are constitutional
only if they are narrowly tailored measures that further compel-
ling governmental interest.

In his seventy-one page decision on remand, Judge John L.
Kane, Jr. summarized the underlying f&tasid then embarked
upon an in-depth discussion and analysis. The core issue was
the application of the strict scrutiny test, and Justice O’Connor

had framed the issue:

Even though the Supreme Court announced the appropriate
standard to apply to race-based classifications (i.e., “strict scru-
tiny”), it did not address the underlying merits of the case
itself2® As discussed below, the district court recently pub-
lished its decision on the remandddarand In the intervening
two years, however, the Courglaranddecision served as the
foundation for a number of subsequent cases and the proposed
regulations discussed below. Several federal courts have taken
tentative steps to apply the strict scrutiny standard to federal
acquisitions® In most of these cases, however, the plaintiffs
lacked standing to challenge the constitutionality of a particular
program undeAdarands!

[A]ll governmental action based on race . . .
should be subjected to detailed judicial
inquiry to ensure that the personal right to
equal protection of the laws [under the Fifth
or Fourteenth amendment] has not been
infringed . . . . All racial classifications,

imposed by whatever federal, state, or local
government actor, must be analyzed by a
reviewing court under strict scrutiny. In

other words, such classifications are consti-
tutional only if they are narrowly tailored

measures that further a compelling govern-
mental interest
On Remand, Adarand Obtains Summary Judgment

In early June 1997, on remand from the United States On remand, Judge Kane concluded that the subcontracting
Supreme Court, the United States District Court for the District compensation clause program was not sufficiently narrowly tai-
of Colorado granted summary judgment in favor of Adafdnd. lored to pass the strict scrutiny t&stJudge Kane, however, in
As discussed above, in its landmark 1995 decision, thedicta, discussed the application of the compelling interest prong
Supreme Court held that all programs imposing race-basedf the strict scrutiny test.

28. Adarand 115 S. Ct. at 2118 (citation omitted).

29. Id. at 2119. The Court, in explaining its rationale for remanding the case, stated that unresolved questions involvingegatatiex negimes implicated by

the use of subcontractor compensation clauses needed to be addes3éa. Court submitted to the lower courts the question of “whether any of the ways in which
the government uses subcontractor compensation clauses can survive strict sdidititds’ noted above, Justice O’Connor noted: “Because our decision today
alters the playing field in some important respects, we think it is best to remand the case to the lower courts for figgratioarin light of the principles we have
announced.ld. at 2118.

30. See, e.g.C.S. McCrossan Co. v. Cook, No. 95-1345-HB, 1996 WL 310298 (D.N.M. Apr. 2, 1996); Cortez Il Serv. Corp. v. NASA, 950 35 B(pD.C.
1996); Ellsworth Assocs., Inc. v. United States, 926 F. Supp. 207 (D.D.C. 1996); Dynalantic Corp. v. Department of DefenSapp37(D.D.C. 1996).

31. The doctrine of standing serves to “identify those disputes which are appropriately resolved through the judicial\puitesse v. Arkansas, 495 U.S. 149,
155 (1990). In order to meet the jurisdictional requirement for standing, three elements must be established: (1)iafethjumhich is an invasion of a legally
protected interest that is (a) concrete and particularized and (b) actual or imminent, not conjectural or hypothetiaakd2)edationship between the injury and
the challenged conduct; and (3) that it is likely, as opposed to speculative, “that injury will be redressed by a faveiable def@an v. Defenders of Wildlife, 504
U.S. 555, 560 (1992).

32. Adarand Constructors, Inc. v. Pe885 F. Supp. 1556 (D. Colo. 19973ee generalljhdarand Wins Summary Judgment; Court Says Federal DBE Program
Fails Strict Scrutiny Tes67 Fep. Cont. Rep. 687 (BNA June 9, 1997Ristrict Court Rejects Constitutionality of Affirmative Action Programs in Remand of Adarand,
39 Cov'T Conrt. 1 287 (Fed. Pubs. June 11, 1997).

33. Adarand 115 S. Ct. at 2113.

34. Adarand 965 F. Supp. at 1557.

35. Id at 1569 (citingAdarand 115 S. Ct. at 2112).

36. Id. at 1570.

37. 1d. Judge Kane considers such a discussion important “in light of the lacuna left by the Court on the subject when it rencasdeddh
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enforce, by appropriate legislation, the provi-
sions of this article” . . . . Not surprisingly,
Justice O’Connor side-stepped this issue of
Congress’ acknowledged unique Section 5
In applying the strict scrutiny test, the initial inquiry is powers, since addressing it would have
whether the interest cited by the government as its reason for opened a Pandora’s box that would have sig-
injecting the consideration of race is sufficiently compelling to nificantly weakened the notion of congru-
overcome the suspicion that racial characteristics ought to be ence®®
irrelevant so far as treatment by the governmental actor is con-
cerned® Judge Kane commented that the compelling interest Judge Kane explained that “nothing ikdarand or any
inquiry is the linchpin of constitutionality under the strict scru- other Supreme Court decision persuades me that in subjecting
tiny test, and he reasoned that the narrow tailoring prong merits statutory or regulatory scheme created by Congress to strict
review only when the governmental action under judicial scrutiny, one is to ignore Congress’ ability to legislate nation-
review is shown to be supported by such a compelling inter-wide to address nationwide problems thus placing it on the
est3® same constitutional plane as a city countil.Nonetheless,
Judge Kane reasoned that “Congress must still establish that the
Adarand argued that the government did not show a compeldinterest in eliminating the targeted evil is so compelling that it
ling interest in the use of race in awarding federal contracts.justifies the use of race, the most suspect of all classifica-
Adarand asserted that the government admitted that there hations.™ After extensive analysis, the court attributed signifi-
been no history of race-based governmental discrimination incantly more weight to the government's record “than to that
awarding construction contracts in ColoradoAdarand brushed aside i€rosori“® and concluded that “Congress has a
argued, undeRichmond v. J.A. Croson CG8.that “there must  strong basis in evidence for enacting the challenged statutes,
be specific findings of past state-sponsored discrimination which thus serve a ‘compelling governmental interest.”
before adopting a race-based remedy . . . .” More specifically,
Adarand contended that there must be particularized findings
that the federal government has discriminated on the basis of
race in awarding federal highway construction contracts in Col-
orado?? After detailing the broad array of government The court was not similarly swayed with regard to the gov-
responses, the court noted that: ernment’s effort to narrowly tailor its program. Finding the
subcontracting compensation clause to be a “bonus,” Judge
Kane explained that:

The Court Finds A Compelling Interest

Failing the Narrow Tailoring Test

[T]he diametric arguments of the parties con-
cerning what constitutes a compelling gov-

ernmental interest for Congress and the
evidence required to establish such an inter-
est are not surprising. They reflect the
[Supreme Court] majority’s failure . . . to

define the parameters of Congress’ powers
under § 5 of the Fourteenth Amendment “to

To the extent that [a subcontracting compen-
sation clause] payment acts as a gratuity for a
prime contractor who engages a [disadvan-
taged business or DBE], it cannot be said to
be narrowly tailored to the government’s
interest of eliminating discriminatory barri-

38. Id. According to the court iAdarand,compelling interest is the linchpin of constitutionality under strict scrutinyeullilove v. Klutznick448 U.S. 448, 533-
35 (1980), the Court noted that “[a] ‘compelling’ interest is required because racial characteristics so seldom provatg aasievor disparate treatment, and

because classifications based on race are potentially so harmful to the entirelttiedy. pd’

39. Adarand 965 F. Supp. at 1570. In a parenthetical, Judge Kane seemed agitated by the fact that the Supreme Court, in remaedidig thet ¢give any

meaning to the phrase compelling interest” either by a definition or illustrdtion.

40. Id.

41. 488 U.S. 469 (1989).

42. Adarand 965 F. Supp. at 1562.
43. Id. at 1572 (citations omitted).
44. Id. at 1573.

45. Id.

46. Id. at 1574 (citation omitted).

47. 1d. at 1576.

SEPTEMBER 1997 THE ARMY LAWYER « DA-PAM 27-50-298 7



ers .. .. Where subcontracting to a DBE does owned small business, sought an injunction to prevent the Navy

not cause an increase in costs, the prime con- from awarding a contract under the Small Business Administra-
tractor receives additional payment because tion’s (SBA) 8(a) progran® The plaintiff argued that the 8(a)
of a choice based only on ratfe. program, with its implementing statute and regulations, vio-

lated the Fifth Amendment of the United States Constitution.
The court further found “it difficult to envisage a race-based More specifically, Dynalantic claimed the 8(a) program was a
classification that is narrowly tailored. By its very nature, such “race-based” program that excluded Dynalantic from compet-
program is both underinclusive and overinclusitfeThe court ing for the subject procurement (a helicopter trainer project)
further distinguished the disputed program (which lacked indi- solely on the basis of race.
vidualized inquiries) from the 8(a) program (which mandates

inquiry into each participant’s economic disadvant&gels a The court rejected the plaintiff’'s argument. The court held
result, the court found the challenged affirmative action pro- that Dynalantic lacked standing to challenge the constitutional-
grams unconstitutional. ity of the 8(a) program. Initially, the court noted that Dynalan-

tic failed to meet the “injury-in-fact” requirement with respect
to the issue of the SBA's alleged discrimination in administer-

Other Courts React to the Supreme Court’s ing the 8(a) prograrft. The court analogized DynalanticRay
Adarand Decision Baillie Trash Hauling, Inc. v. Klepg¥ the only federal circuit
case to squarely address the issue of standing to challenge the
Dynalantic: 8(a) Under Fire constitutionality of the 8(a) program on equal protection
grounds.

In the period between the Supreme Coutitlaranddeci-
sion and the district court’s decision on remand, federal courts Just like the plaintiff inRay Baillie Dynalantic neither
grappled with the prospect of applying the principles of applied for the 8(a) program nor did it ever contend that it could
Adarand and several initial cases raised the threshold questionsatisfy the social or economic disadvantage requirefieht.
of standing. The first case w&ynalantic Corp. v. Depart-  addition to the injury-in-fact requirement, the court found that
ment of Defens& In that case, the plaintiff, a nonminority- Dynalantic lacked standing under the “redressability prong of

48. Id. at 1579.

49. Id. at 1580.

50. Id. at 1580-81.

51. 937 F. Supp. 1 (D.D.C. 1996).

52. 1d. at 1-2. The court iDynalanticprovided a synopsis of the Small Business Administration’s 8(a) program. The court stated:
Under the 8(a) program, the SBA may award government procurement contracts to “socially and economically disadvantagedessall bu
concerns.” 15 U.S.C. § 637(a). A small business concern seeking admission to the 8(a) program must be certified byt §BAleast

51 percent owned and controlled by one or more individuals that satisfy the criteria for social and economic disadvamgadesi$tatC. §
637(4)(A).

A business that is certified for entry into the 8(a) program may participate in the program for a maximum period of nils @8 <. §
636(j)(10); 13 C.F.R. § 124.110(a). However, a participant in the 8(a) program may be graduated from the program befoaidheéthe
nine years if the business substantially achieves its business plan. 13 C.F.R. § 124.208(a). Further, any individie¢nvédheeligible
for continued participation in the program if that individual's personal net worth exceeds $750,000.

Id. at 2.

53. Id.

54. 477 F.2d 696, 710 (5th Cir. 1973). In this case, a white-owned small business never applied for entry into theaB(a)lpragging that Ray Baillie lacked
standing to bring the action, the Fifth Circuit noted:

“[P]laintiff [has] failed to meet . . . [the injury-in-fact] requirement with respect to the issue of SBA's alleged diséominadministering

the section 8(a) program. The plaintiffs never applied for participation in the section 8(a) program. Furthermore, treeyed@aontend that
they are socially and economically disadvantaged and therefore eligible for participation in the program. Thus, whateeemihefothe

litigation, the plaintiffs will not be directly affected.”

Id. at 710.

55. Dynalantic,937 F. Supp. at 6.
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the Article Il standing analysis? As to “redressability,” it is court observed that the degree to which congressional findings
well established that a court should invalidate only so much ofon race-based discrimination are entitled to some “heightened
a statute as is necesséhAs the Supreme Court statedBack- level of deference is not ascertainable at this tifAerhird, in
ley v. Vale@® “[u]nless it is evident that the Legislature would fashioning a remedial program, the court stated, “drawing on
not have enacted those provisions which are within its power,antitrust principles, the relevant geographic and product mar-
independently of that which is not, the invalid part may be kets that Congress must consider in fashioning a federal reme-
dropped if what is left is fully operative as law.” dial program have not been fleshed ddt.Finally, the court
asked whether Congress had to make specific findings in a par-
The court inDynalanticfound that if the presumption of ticular industry (i.e., military simulator industry) or could Con-
social disadvantage was struck down as unconstitutional, thegress rely upon findings of discrimination in the greater defense
balance of the statutory and regulatory scheme would remainindustry®? These issues were left for future resolution by

valid. According to the court:

If the presumption of social disadvantage
were struck, all applicants to the 8(a) pro-
gram would be required to demonstrate
social disadvantaged status by providing
clear and convincing evidence. Further, as is
presently the case, an 8(a) applicant would
not be certified for participation unless he or

she independently demonstrated economic
disadvantage. Thus, Dynalantic’s alleged
injury-in-fact would not be redressed by

striking 13 C.F.R. § 124.105(b) since it has
failed to allege that it is either socially or eco-

nomically disadvantaged.

courts.

Dynalantic appealed both the denial of its motion for a pre-
liminary injunction and the judgment against it to the Court of
Appeals for the D.C. Circufé where it received a divided, yet
more favorable, welcome. After enjoining the procurement
pending appeal, the appellate court reversed the district court in
a two-to-one decisioff. In doing so, the court took a far
broader approach to standing than the court below.

By the time the case reached the appellate court, the procure-
ment had been canceled and removed from the 8(a) prégram.
Because the plaintiff, Dynalantic, could now compete for the
contract, the government asserted that the issue challenged
below was moot. Dynalantic and the appellate court disagreed.

The court granted Dynalantic’s alternative request to allow it to
Although the resolution ddynalanticwas made on the con- amend its pleadings to raise a general challenge to the 8(a) pro-
stitutional principle of standing, the court made several impor- gram® Rather than limit its focus to the present procurement,
tant comments abodarand First, the court noted that the the court questioned “whether future use of the 8(a) program
case raised a number of issues of first impression. Next, thewill impact” on Dynalantic’

56. Id.

57. Alaska Airlines, Inc. v. Brock, 480 U.S. 678, 684 (1987).
58. 424 U.S. 1, 108 (1976).

59. Dynalantic,937 F. Suppat 7.

60. Id. at 10. This goes to the compelling interest component of the strict scrutiny test. That is, what is the reason faausirgthra classifications? Should
Congress, as opposed to a state legislature or federal agency, be given special deference in determining what is axterapglling i

61. Id. With respect to geographic markets, “it is not clear at the present time with limited record developed to date, whetissrri@aygely upon evidence of
discrimination in just a few states or whether Congress must demonstrate that there has been discrimination throughtiyt’tid.coun

62. Id.

63. See generall¥ileen Malloy,D.C. Circuit to Hear Constitutional Challenges to 8(a) Procurements in Dynalantic, Cort6Z Ftp. ConT. Rer. 154 (BNA Feb.
10, 1997)D.C. Circuit Set to Hear Post-Adarand Constitutional Challenge of 8(a) Set-A8ideyv't ConT. 94 (Fed. Pubs. Feb. 26, 1997).

64. Dynalantic Corp. v. Department of Defense, No. 96-5260, 1997 U.S. App. LEXIS 13622 (D.C. Cir., June 16eé&3fFEnerallyEileen Malloy, D.C. Circuit
Panel Says Dynalantic Has Standing to Challenge 8(a) Program, May Amend Corbl&int, Cont. Rer. 717 (BNA June 16, 1997); Eileen Mall®y,C. Circuit
Hears Dynalantic’s Appeal From Dismissal of Its 8(a) Challe®gefep. Cont. Rep. 482 (BNA Apr. 21, 1997).

65. The government affidavit explained that the procurement was removed from the 8(a) program because the delays absthaditegbtion had led to opera-
tional and safety concerns. At the time, no simulator was available for training on the designated@yncaddintic 1997 U.S. App. LEXIS 13622, at *See also
Eileen Malloy,Navy Cancels 8(a) Procurement Being Challenged By Dynalantic Gipep. Cont. Rep. 222 (BNA Feb. 24, 1997).

66. Dynalantic 1997 U.S. App. LEXIS 13622, at *9.

67. Id. at *19.
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tractor on a contract with the National Oceanic and Atmo-

Absent a government declaration that it would “decide never spheric Administration (NOAA) for computer support services.
again to set aside a simulator contract under 8(a),” the appellat& he contract expired on 31 January 1996. The government
court concluded that “Dynalantic’s injury looms close enough decided that the follow-on contract would be handled through
to support its standing to pursue the c&%eThe court specifi-  the 8(a) progran® By including the follow-on contract in the
cally noted, among other things, that: the number of qualified 8(a) program, it excluded Ellsworth, which had graduated from
8(a) firms registered with the procuring center had more thanthe 8(a) progrant Ellsworth raised a constitutional challenge
doubled between 1993 and 1995; the procuring center sets asid® the 8(a) progrartt.
every contract for which qualified 8(a) firms are available; and
because the sole source 8(a) procurements are not preceded by The court found that the plaintiff lacked standing to chal-
public notice, “Dynalantic learns about their award only after lenge the constitutionality of the 8(a) program unéléarand
the fact.®® As a result, the majority, despite a strong dis&ent, “Because Ellsworth was ineligible to participate in the Program

concluded that: by virtue of the expiration of its eligibility rather than because
of the alleged unconstitutionality of the regulation, the plain-

Dynalantic’s injury—its inability to compete tiffs lacked standing to challenge the Program or its administra-
on equal footing with 8(a) participants—is tion by the federal defendants®” More specifically,
traceable to the 8(a) program and is likely to Ellsworth’s inability to compete for the follow-on contract was
be redressed by a decision holding all or part not traceable to the NOAA's actions. Ellsworth’s injuries
of the program unconstitutional. Dynalantic stemmed from the fact that it was no longer eligible to compete
thus has standing to challenge the constitu- in the program. That reason was unrelated to face.

tionality of the 8(a) program. .7%.

McCrossan:Holding the Line
Ellsworth AssociatesStanding Limits Review
In C.S. McCrossan Co. v. Codka federal district court
In Ellsworth Associates, Inc. v. United Statethe plaintiff finally addressed issues beyond that of standfing.that case,
ran smack into a more conventional “standing” brick wall. the plaintiff, a commercial construction contractor operating in
Ellsworth, a minority-owned business, was the incumbent con-Minnesota, New Mexico, and Arizona, sought a preliminary

68. Id. at *20.

69. Id. at *20-21.

70. Chief Judge Edwards, in dissenting, frankly stated:
Appellant’s challenge . . . is moot because the government canceled its bid solicitation and gave adequate assuraneesuttai@(bg
used again should solicitation be reopened. Thus, appellant prevailed on the precise issue that prompted this lawsyiapHiveeneow
smells blood and has decided that, so long as it is already in court, it might just as well use the occasion to atteektthatenti

Id. at *23. In another colorful passage, the Chief Judge explained that:
During oral argument . . . the suggestion was made that use of a “social and economic disadvantage” standard is essamigaty thevid-
ing that “only rich white business people will get procurement jobs.” This suggestion is completely off the mark: the ‘igpialeand
economic disadvantage” standard includes both whites and blacks, whereas the hypothetical standard favoring “rich whitgebpihes
expressly excludes blacks. No doubt a program preferring “rich white business people” would fail constitutional scridginagkhowledge
this is to say absolutely nothing about the merits of the 8(a) set-aside.

Id. at *26-27.

71. 1d. at *22.

72. 926 F. Supp. 207 (D.D.C. 1996).

73. Id. at 208.

74. 13 C.F.R. § 124.208 (1996). Firms graduate from the 8(a) program when they successfully achieve the targets,aoitjegtizissset forth in their business
plan prior to expiration of the program teri.

75. Ellsworth asserted that its rights to equal protection were viol&lesivorth, 926 F. Supp. at 209.
76. Id. at 209-10.

77. 1d. at 210.
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injunction challenging the constitutionality of the 8(a) program full and open competitioff. Cortez won the follow-on con-
underAdarand® The procurement involved construction work tract.
for the Army at the White Sands Missile Rarige.
The CLASS Il was scheduled to expire on 30 September

McCrossan was a large contractor with annual receipts in1996. In 1995, the NASA began to prepare for the second fol-
1995 of between $50-$75 million. In denying McCrossan’s low-on procurement, known as the Management and Opera-
motion for preliminary injunction, the court indicated that tions Contract | (MOC I). The new procurement was to include
McCrossan was not likely to prevail on the mefitd he court all of the same services under the CLASS Il procurement as
merely stated: “Defendants have submitted significant evi- well as extra services that had been awarded to smaller firms
dence that the 8(a) program may survive strict scrutiny as artic-under the 8(a) program. Although the MOC | contract would
ulated inAdarand”®® Unfortunately for the practitioner, the be larger than the CLASS II, the NASA decided to offer the
court did not explain the nature of the “significant evidence” it entire contract as an 8(a) contréct.
considered.

Although Cortez originally qualified under the 8(a) pro-
gram, it conceded that it no longer qualified for the 8(a) pro-
gram. Cortez had grown and developed into a large,
nonminority-owned business. Further, it completed the nine-

Cortez: An Equal Protection Approach year period under which a firm is eligible to remain in the 8(a)

program?®®
The last of the four cases w&ortez Ill Service Corp. v.

NASA® In that case, the plaintiff, a New Mexico based corpo-  Cortez contended that, in making the MOC | an 8(a) con-
ration, was awarded a contract by the NASA's Lewis Researchtract, the NASA violated Cortez’s equal protection rights by
Center in 1986 pursuant to the 8(a) progfanihe contract “initiating a race-based program that was not narrowly tailored
was known as the Consolidated Logistics and Administrative to a compelling government interest unédefarand”®® The
Support Services (CLASS) Contrd&ett.In 1990, the CLASS  firstissue the court addressed was standing. In a somewhat cur-
contract expired, and a new “CLASS II” was awarded under

78. No. 91-1345-HB, 1996 WL 310298 (D.N.M. Apr. 2, 1996).
79. 1d. at *3. In finding that McCrossan had standing to challenge the constitutionality of the 8(a) program, the court noted:
Although Defendants attempted to characterize this set-aside program [8(a) program] as one based on size and econoth& etatas of
the fact remains that “economic disadvantage” requires a showing of “social disadvantage” which then implicates the crlraged
By restricting the bidding to 8(a) program participants, Defendants created a 100% set-aside program. Plaintiff is natisessiog into
the 8(a) program. It is challenging the government’s preferential treatment towards 8(a) program participants in thé thiddoigader
contract. Plaintiff claims that, although it is able and ready to bid on the job order contract, Defendants’ policy g@bliddérs to 8(a) pro-
gram participants prevents it from competing on an equal footing and thus violates the Equal Protection Clause of then&iftarAme
Id.
80. Id. at *1.
81. Id.
82. A party seeking a preliminary injunction must establish the following four elements: (1) it will suffer irreparallerifgas an injunction is issued; (2) the
threatened injury alleged outweighs whatever damage the proposed injunction will cause the defendants; (3) the injsaagdnwibuld not be