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Introduction “Let me explain a few things that you need to know when you
become concerned about a client’s mental condition.”
You are a defense counsel at a large Army installation and
are detailed to represent Staff Sergeant (SSG) Johnson, a senior Questions about an accused’s mental condition generally
noncommissioned officer with over fifteen years of outstanding arise during the course of court-martial proceedings in one of
service. Your client is charged with several offenses, including two ways. First, a soldier may not even be competent to stand
assault on a commissioned officer, larceny of three compacttrial at all. Second, even if an accused is deemed competent, a
discs from the post exchange, and communicating a threat to hisefense can be based on a lack of mental responsibility.
brigade command sergeant major. You have just concludedBecause of the special procedures associated with the litigation
your third meeting with SSG Johnson and are baffled by hisof these issues, it can be a difficult area.
demeanor, as well as the conduct giving rise to the charges.
During your meetings, SSG Johnson either prattles on excitedly A lack of mental responsibility is a complete defense to
or lapses into sullen moods during which you get no responsecriminal culpability?> Mental responsibility must be distin-
from him. You have talked to the chain-of-command, and the guished from mental competency or competency to stand trial.
only helpful information came from the company first sergeant, Mental responsibility refers to a person’s mental condition at
who said that about six months ago SSG Johnson suddenlyhe time an offense was committed and criminal responsibility
began acting erratically and having problems dealing with peo-for that offensé. Competency to stand trial, on the other hand,
ple. The first sergeant explained that he tried to talk to SSGdeals with a soldier’s mental condition at the time of trial and
Johnson several times about the situation but was ignoredhis ability to assist in his own deferfseCounsel must under-
After some time, the first sergeant decided that if SSG Johnsorstand the difference, as well as recognize that one or both may
did not want help, he was on his own. arise during court-martial proceedings.

You are unsure how to proceed at this point; your experience

up to this pointis limited to three guilty pleas and one contested Competency to Stand Trial
drug distribution case. You seek the sage advice of your senior
defense counsel, Major Sug@reand proceed to lay out the facts. Sometimes referred to as mental capacity, mental compe-

Major Sugna listens thoughtfully and then says, “Have you tency refers to the present ability of the accused to stand trial
thought about requesting a sanity board?” You blink severaland to participate in and to understand the trial process. Con-
times. Nonplused by your apparent ignorance of this court-victing an incompetent person violates due pro¢eBseMan-
martial procedure Major Sugna settles into his chair and sayspal for Courts-Martial provides that no person should be
brought to trial if that person is presently suffering from a men-

1. WLLAM SHAKESPEARE HAMLET act 2, sc. 2.

2. Your discussion with Major Sugna is based on Professor James W. McElhaney’s popular litigation column in the ABAnJtheriehture, Angus, a seasoned
and wily advocate, typically describes various aspects of trial practice to an appreciative audience of young &tesnegslames W. McElhanefpon't Take the
Bait, A.B.A. J., June 1997, at 80.

3. UCMJ art. 50a (1994); MiuaL For CourTsMARTIAL, UNITED STATES, R.C.M. 916(k)(1) (1995) [hereinafter MCM] (providing that “it is an affirmative defense
... that, at the time of the commission of the acts constituting the offense, the accused, as a result of a severeaseotatidiect, was unable to appreciate the
nature and quality or the wrongfulness of [the] acts”).

4. United States v. Lopez-Malave, 15 C.M.R. 341 (C.M.A. 1954) (holding that each of the two areas focuses on a diffenttitmelend presents a completely
separate analytical question).

5. See infranotes 24-37 and accompanying text.
6. See infranotes 7-23 and accompanying text.

7. SeeDrope v. Missouri, 420 U.S. 162, 181-82 (1975); Pate v. Robinson, 383 U.S. 375, 385-86 (1966).
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tal disease or defect that renders him mentally incompetent tathe GCMCA can transfer the accused to the custody of the
understand the nature of the proceedings or to cooperatéttorney General® Alternatively, the government may pro-
intelligently in his defensé. Like mental responsibility, this  ceed to trial, placing the burden on the defense to make a
standard was changed after Congress passed the Insanityotion for appropriate relief with the military judéfeWhen an
Defense Reform Act in 19&4. issue of competency is raised, the judge decides the issue as an
interlocutory question of faét. The accused is presumed to be
The test for competency has been described as whether theompetent unless he can show by a preponderance of evidence
accused “has sufficient present ability to consult with his law- that he is not competetit.
yer with a reasonable degree of rational understanding—and
whether he has a rational as well as factual understanding of the If the accused is found not competent to stand trial, the pro-
proceedings against hin?” Factors suggesting problems with ceedings are suspended and the GCMCA will transfer the
competency could include whether the accused understandaccused to the custody of the Attorney Gen€ralhe judge
that: he could be confined if convicted, he might not see hismay authorize a delay, which would be excluded from the
family for an extended period of time, his military career could speedy trial clock® Alternatively, the convening authority may
be terminated, he could be reduced in rank, or he may carry thevithdraw or dismiss the charg¥s.
stigma of a federal conviction. To cooperate in one’s defense,
an accused need not deal with legal matters but should be able Once the accused is under the control of the Attorney Gen-
to assist with recounting facts, identifying withesses, and simi- eral, federal law governs his commitméhtThe accused may
lar matters? be confined for a reasonable period of time, not to exceed four
months, if there is a substantial probability that he will become
Counsel who question an accused’s competency to standompetent during that tinté. If the accused has improved at
trial should request a sanity bodfd Based on the board’s the end of the hospitalization period, the military will regain
results, the General Court-Martial Convening Authority control of the individuat? If he is still incompetent to stand
(GCMCA) may decide that the accused is not competent. If so,

8. MCM,supranote 3, R.C.M. 909.

9. See infranote 31 and accompanying text. The 1986 amendments to the MCM adopted the federal standard for competency, found 428 1(.CExec.
Order No. 12,550, 51 C.F.R. 6497 (198&printed asR.C.M. 909. The effective date of the new rule was 1 March 1BB& 6. The old standard provided: “No
person may be brought to trial by court-martial unless that person possesses sufficient mental capacity to understandfttree matbiaeedings against that person
and to conduct or [to] cooperate intelligently in the defense of the casewalMror CourTs-MARTIAL, UNITED STATES, R.C.M. 909 (1984) [hereinafter 1984NMAL].

The biggest change is the addition of a requirement for a mental disease or defect.

10. United States v. Lilly, 34 M.J. 670, 675-76 (A.C.M.R. 1992) (citation omitted). It should be noted that amnesiaiigalenetp a lack of capacityseeUnited
States v. Lee, 22 M.J. 767 (A.F.C.M.R. 1986) (holding that an accused might not remember an offense but could analybdityisnclige of what he knows
about his character and likelihood of committing such a crime).

11. Leg 22 M.J. at 769. The accused must have the requisite mental power and understand his situation to the extent necelesarfeiheleto testify and
otherwise to participate in his defendd.

12. See infranotes 38-68 and accompanying text. Once a sanity board is requested, the military judge must consider the sanity Ibedodereplamy on com-
petency to stand trial. United States v. Collins, 41 M.J. 610 (Army Ct. Crim. App. 199@hlliims, the judge denied a request for a sanity board and, at the same
court session, found the accused competent to stand trial. The Army Court of Criminal Appeals concluded that the judfgsliexged iorder the sanity board
before ruling on competencyd. at 612. Whenever competency is in issue, a sanity board should be conducted before a competency ruling is made.

13. UCMJ art. 76b(a)(1) (19965ee alsdoint Service Committee on Military Justice RepAnalysis of the National Defense Authorization Act Fiscal Year 1996
Amendments to the Uniform Code of Military Justiéemy Law., Mar. 1996, at 145.

14. SeeMCM, supranote 3, R.C.M. 906(b)(14).

15. Id. R.C.M. 909(c)(1) discussion; Short v. Chambers, 33 M.J. 49 (C.M.A. 19@tprdUnited States v. Proctor, 37 M.J. 330 (C.M.A. 19@8)}. denied114
S. Ct. (1994).

16. MCM,supranote 3, R.C.M. 909(b), (c)(2).

17. UCMJ art. 76b(a)(1) (19965ee alsdoint Service Committesupranote 13, at 145-46. The article discusses the provisions of the new legislation and points
out that several unanswered questions remain, including legal representation while the accused is in the hands of fiétlesedrditingpellate review of a judge’s
competency determination.

18. MCM,supranote 3, R.C.M. 707(c)(1) discussioBee alsanfra note 52 and accompanying text.

19. MCM,supranote 3, R.C.M. 909(c)(2) discussion.

20. UCMJ art. 76b(a)(2) (1996) (providing that action will be taken in accordance with title 18 of the United States Code).
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trial, the director of the facility where the accused is hospital- outcry over the perceived ease with which a criminal accused
ized can request further hospitalizatf®n. could successfully mount an insanity defefisehe new stan-
dard in the military became effective for all offenses committed
on or after 1 November 1986.
Mental Responsibility
Probably the most contentious aspect of litigating mental
Article 50a of the Uniform Code of Military Justice provides responsibility is the requirement for a severe mental disease or
that a person is not mentally responsible if, at the time thedefect. The existence ofseveremental disease or defect is a
offense was committed, the person, as a result of a severe metthreshold requirement before any finding of insanity can be
tal disease or defect, was unable to appreciate the nature anchade®®* Counsel may wonder what makes a mental disease
quality or the wrongfulness of the aétsThis standard became severe. Unfortunately, there is no clear answer to this question.
law in 1986% The standard matches that applicable in the fed- Article 50a is silent, but thanual for Courts-Martialdoes
eral courts and is similar to th&'Naghtentest?® The test dif- address the issue. TiManual states that “the term ‘severe
fers from the military’s old standard in several ways. First, the mental disease or defect’ does not include an abnormality man-
accused must suffer fromseveremental disease or defeét. ifested only by repeated criminal or otherwise antisocial con-
Second, the individual must suffeompleteémpairment rather  duct, or minor disorders such as nonpsychotic behavior
thansubstantialor greatimpairment® Next, the focus is now  disorders and personality defects.”
on understanding one’s conduct rather than controllify it.
Finally, a person need only know that his conduetrisngful, Despite this language, the Court of Military Appéals
not necessarily that it iriminal.* (CMA) has rejected this interpretation of the mental responsi-
bility standard. The court has held that the term severe mental
The changes to the military’s standard followed congres- disease or defect does not require a psyclibsisstead, the
sional action that changed the way mental responsibility wasdetermination of whether a condition amounts to a severe men-
tried in federal district court. Congress responded after publictal disease or defect is made by considering the individual facts

21. 18 U.S.C. § 4241(d) (1994).
22. UCMJ art. 76b(a)(3) (1996).

23. 18 U.S.C. 88 4241(d), 4246(a) (1994). The soldier can be hospitalized for an additional period of time until hismdeialimproves or the charges against
him are disposed of, whichever is earli&t.

24. UCMJ art. 50a (1988). It also provides that mental disease or defect does not otherwise constitute &ddefense.

25. National Defense Authorization Act for Fiscal Year 1987, Pub. L. No. 99-661, § 802, 100 Stat. 3905 (1986).

26. MCM,supranote 3, R.C.M. 916(k) discussion (citing M’Naghten’s Case, 8 Eng. Rep. 718 (H.L. 1843)). The federal standard is fousi@t820©(1994).
For an excellent and detailed history of the insanity defense in the military prior to the 1986 changes, see Captain Taat|@h&American Military Insanity

Defense: A Moral, Philosophical, and Legal Dilemr@@,M. L. Rev. 1 (1983).

27. Major Rita R. Carrollnsanity Defense Reforril4 ML. L. Rev. 183, 189 (1986). The old standard only referred to a mental disease or defect. A1084 M
supranote 9, R.C.M. 916(k)(1)See also infranotes 33-37 and accompanying text.

28. Carrollsupranote 27, at 189 (indicating that the language “substantial lack of capacity” was deleted in favor of “was unable”).

29. Id. at 188 (Congress eliminated the volitional prong.). The new standard emphasizes cognition rather tharBeaifitited States v. Rosenheimer, 807 F.2d
107 (7th Cir. 1986)tnsanity Defense in Federal Courts: Hearings on H.R. 6783 Before the Subcomm. on Criminal Justice of the H.R. Comm. GartheZhdi
Cong. 227-33 (1982) [hereinaftdiearingg (statement of Stephen J. Morse, Professor of Law and Professor of Psychiatry and Behavioral Sciences).

30. Carroll,supranote 27, at 212-13.

31. Id. at 183-87. The outcry peaked in 1982 after a jury found John Hinckley not guilty by reason of insanity of the attemptediassHsBresident Ronald
Reagan.ld. at 184. As reflected by the words of the subcommittee chairman, “the Hinckley verdict accelerated our concern” witfithesinsatearings, supra
note 29, at 143 (statement of John Conyers, Jr., Chairman). The subcommittee considered many different proposals jnniclatiggteé insanity defense, cre-
ating a guilty but insane verdict, and limiting expert testimony. Even though there was strong disagreement about wialtigsdpesest, the consensus view
was that the existing standard was “too vague and too broad and allows too many people to come under the umbrella ¢dirgah{statement of Arlen Specter,
member of the Senate Judiciary Committee).

32. MCM,supranote 3, R.C.M. 916(k) discussion.

33. United States v. Farmer, 6 M.J. 897 (A.C.M.R. 1979) (analyzing the American Law Institute standard, which was iinefettigochanges to Article 50a in
1986).

34. MCM,supranote 3, R.C.M. 706(c)(2)(A).
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and circumstances in each case. Counsel cannot refer to a medfter referral, the military judge has that po#eiThe request

ical treatise and find a list of conditions which will be listed as for a sanity board should include those facts which reflect or

severe mental diseases or defects, because it is a legal term asdggest problems with the accused’s mental statligpically,

not a medical term. Having said that, however, an expert carthis might include facts surrounding the commission of

opine that a certain condition is a severe mental disease ooffenses with which the accused is charged, other odd behavior,

defect as long as the witness limits himself to a medical opin-statements made by the accused, background information, and

ion. The CMA has acknowledged that any attempts to provideany other information that might be relevant. The request

further clarification would only be confusing and prejudiéial. ~ should also mention those questions that the board will be
expected to answer, as well as any other issues related to the
accused’s mental conditidh. Frequently, the request will also

Sanity Boards ask the board to conduct certain psychological or psychiatric
tests. Counsel should be as specific as possible in identifying
In confronting the issue of an accused’s mental condition, areas they want the board to explore.

the starting point for counsel is often the sanity board. Once

counsel realize that mental responsibility will be an issue at The standard for ordering a sanity board is fairly low; any

trial,®® they should request that an inquiry be made into the request that is made in good faith and is not frivolous should be

accused’s mental condition. Although the defense counsel norgranted® Despite this low threshold, trial counsel will often

mally requests the sanity board, anyone involved in the admin-oppose a defense request for a sanity board, assuming that the

istration of the case can do%cThe request can be made at any sanity board is intended as either a delay tactic or a fishing

stage of the proceeding, including post-trial. Before referral of expedition. The problem is, absent some showing of bad faith,

charges, a convening authority can order the sanity inquiry;a judge applying the proper standard will almost always grant

35. On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 26684%§8d)the names of the United
States Court of Military Appeals and the United States Courts of Military Review. The new names are the United State&ppeats dbr the Armed Forces, the
United States Army Court of Criminal Appeals, the United States Navy-Marine Corps Court of Criminal Appeals, the Unitédr $tates Court of Criminal
Appeals, and the United States Coast Guard Court of Criminal Appeals. For the purposes of this article, the name at the tiougtthat a particular case was
decided is the name that will be used in referring to that decision.

36. United States v. Benedict, 27 M.J. 253 (C.M.A. 1988). Major Benedict was charged with conduct unbecoming an dfiicgirmetzent liberties with a child
under 16. In his defense, he called two psychiatrists who testified that the accused suffered from pedophilia, a merdabefezasand that, as a result, he was
not responsible for his actions. On cross-examination, one psychiatrist admitted that pedophilia was a “non-psychaticldisgiydttal, a government psychiatrist
went even further and testified that any nonpsychotic disorder would not meet the legal definition of a “mental diseaté¢ oftdefeMA concluded that such
testimony inaccurately stated the law and that an accused was not required to show a psychosis biifageopra\defense of lack of mental responsibility. at
259. A psychosis is a “fundamental mental derangement characterized by defective or lost contact with resdityR sWinTH New CoLLEGIATE DicTioNnARY 951
(1986). It is normally characterized by hallucinations and delusions. P#&cHiaTric Ass N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL Disorpers(4th ed.
1994). TheBenedicttourt was also troubled by the government witness, a medical expert, testifying about legal conclusions. The courthmteithtbss usurped
her role in providing legal guidance to the fact-find8enedict 27 M.J. at 259.See alsdJnited States v. Proctor, 37 M.J. 330 (C.M.A. 1993) (holding that “an
accused need not be found to be suffering from a psychosis in order to assert an affirmative defense based on lackspbmshititlyr® cert. denied114 S. Ct.
(1994). ContraUnited States v. Lewis, 34 M.J. 745 (N.M.C.M.R. 1991) (intermittent explosive disorder is a nonpsychotic disorder thabdoasaod a “severe
mental disease or defect” within the meaning of Article 50a, UCp&l),denied36 M.J. 60 (C.M.A. 1992).

37. United States v. Cortes-Crespo, 13 M.J. 420 (C.M.A. 1982) (conceding that the court was unable to define a sevéseasemtatidfect “beyond the use of
the terms themselves”).

38. As indicated before, a sanity board may also be requested when competency is SeEssupraext accompanying note 12.

39. MCM,supranote 3, R.C.M. 706(a) (listing who can request a sanity board: any commander who considers the disposition of the chestemting officer,

trial counsel, defense counsel, military judge, or court member.). Mention of court members contemplates those occagtienissuleesf mental responsibility

arises for the first time at trialCf. United States v. Sims, 33 M.J. 684 (A.C.M.R. 1991) (military judge should have directed sanity inquiry or inquired of defense
counsel whether expert opinions had been obtained regarding the accused’s mental condition when accused made se\eahleiztr i@ sial regarding an invis-

ible friend and described himself as the “incredible hulk”).

40. MCM,supranote 3, R.C.M. 706(b). Any convening authority who has the charges for disposition may order a sanity inquiry. Thisludrila sSaenmary or
special court-martial convening authority. This is useful to remember because sanity inquiries ordered by these coneatiegwilltbbviously be completed
sooner than those ordered by the general court-martial convening authority (GCMCA) or the judge. The GCMCA may stiiratdénqui’y after referral (up
until the first session of the court-martial proceeding), if the judge is not reasonably avdilabAgudge is not bound by the convening authority’s rulifd.

41. For a sample sanity board requesgCrimINAL L. DeP' T, THE JUDGE ADVOCATE GENERAL'S ScHooL, U.S. ArRmy, JA 310, RiaL CounseL AND Derense CounsEL
HanbBook, fig. 3-31 (Mar. 1995) [hereinafter JA 310].

42. See infranotes 48-49 and accompanying text. Counsel may ask the board to look into other issues affecting the accused'’s thaskimglprbieg the use of
alcohol, post-traumatic stress syndrome, or abuse suffered as a child.

43. United States v. Kish, 20 M.J. 652 (A.C.M.R. 1985).
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the request for a sanity board. The government’s opposition Once the decision is made, the judge or convening authority
will only result in even more delay. When a request is madeshould sign an order directing that the sanity board be con-
before referral, trial counsel would be better off recommending ducted. The order should contain the reasons why the accused’s
that the convening authority approve the request so that thenental status is in doubt and the guestions the board should
board may begin as soon as possible. consider. Rule for Court-Martial (R.C.M.) 706 sets out four
guestions that must be addressed at a minimum. These ques-
Trial counsel are not without recourse when opposing ations basically address whether the accused is mentally respon-
request for a sanity board. If a mental evaluation has alreadysible and competent to stand trial, using the legal definitions for
been performed, then counsel may be able to argue that it is athose term$? In addition, the order may direct the board to
“adequate substitute” for a sanity board. United States v.  consider other issues relating to the accused’s mental condi-
Jancarel¢* the Army Court of Military Review held that a men- tion*
tal evaluation was an “adequate substitute” for a sanity board,
where the physician who evaluated the accused had completed A sanity board is composed of one or more persons, each of
her psychiatric residency and was serving as the Chief of Comwhom must be either a physician or a clinical psycholdgibt.
munity Mental Health. The psychiatrist testified regarding the addition, at least one member of the board should be a psychi-
accused’s competency to stand trial, provided a specific diagno-atrist or a clinical psychologist. Typically, the commander of
sis of the accused, knew that the accused was pending courthe medical treatment facility will appoint the sanity board.
martial at the time of the examination, and indicated that noFrequently, three members sit as the sanity board, but three
purpose would be served by further inquiry during a sanity members are not required. While this offers the board the
board* However, completion of a Mental Status Evaluation advantage of considering different viewpoints, it tends to slow
Fornt® has been held not to be an adequate substitute for a sarthings down. Government counsel interested in minimizing
ity board, even if filled out by a psychiatrfét. delays may want to remind the appointing authority that a san-
ity board may consist of only one person. Although the com-
mand generally abhors delays in the processing of a court-

44. 22 M.J. 600 (A.C.M.R. 198&)et. denied24 M.J. 42 (C.M.A. 1987).

45. Id. at 604. See alsdJnited States v. Nix, 36 C.M.R. 76 (1965). Recently, the Navy-Marine Corps Court of Criminal Appeals concluded thab@asd rtgt
not have to be conducted when earlier exams by a psychiatrist and clinical psychologist had already been performedStaiddnitéehglish, a Marine referred
himself to a Navy hospital for suicidal thoughts and depression. 44 M.J. 612 (N.M. Ct. Crim. App. 1996) (pet. granted ;@ ARAF1997). After evaluating
him, a psychiatrist and clinical psychologist concluded that he was exaggerating his symptoms, and they reported thisrtartte &dter the command preferred
charges of malingering and attempted malingering, the defense requested a sanity board. After hearing the testimonyenthehteaith professionals, the judge
found the prior mental evaluations to be “adequate substitutes” for a sanity board. The judge relied on the testimaggtuhthst@mnd psychologist that: (1) their
exams complied with R.C.M. 706 requirements, including the guestions to be addressed; (2) the accused was competdat smdtard tmentally responsible
for his actions; and (3) if ordered to conduct a sanity board, they would not need to interview the accused any furtgertbethapinions regarding his mental
status.Id. at 613-14. The appellate court affirmed.

46. U.S. Dep't of Army, DA Form 3822-R, Report of Mental Status Evaluation (Oct. 1982). This form contains a series tf biockecked off which purport
to describe the person’s behavior, alertness, thinking process, etc. Itis required for certain administrative sepamatiomacthe provisions 8fmy Regulation
635-200 U.S. xPT oF ARMY, REG. 635-200, PRSONNEL SEPARATIONS ENLISTED PERSONNEL, para. 1-34b (17 Sept. 1990) [hereinafter AR 635-200].

47. United States v. Collins, 41 M.J. 610 (Army Ct. Crim. App. 1994 odllins, the trial counsel offered a mental status evaluation and represented that the indi-
vidual who signed as the “Chief CMHS"” was a psychiatrist. The judge held that the evaluation was not an adequate substtoity fmard but then went on to

rule on the accused’s competency to stand trial without directing a sanity board. The Army court agreed that the edahoati@velithe depth required for a sanity
board and noted that the form reflects only a cursory review of the soldier and is limited to determining whether admmistragidtings could continukel. at 613.

48. MCM,supranote 3, R.C.M. 706(c)(2) provides that a sanity board will be instructed to make findings on the following questions:
(A) Atthe time of the alleged criminal conduct, did the accused have a severe mental disease or defect? . . . .
(B) What is the clinical psychiatric diagnosis?
(C) Was the accused, at the time of the alleged criminal conduct and as a result of such severe mental disease olel&ezppuecihte
the nature and quality or wrongfulness of his or her conduct?
(D) Does the accused have sufficient mental capacity to understand the nature of the proceedings and to conduct catigohtdlgently
in the defense?

Note that the language in question D differs slightly from R.C.M. 909, which is the competency standard. A proposed atodd@rdn?06(c)(2)(D) will make
the language identical. MCMupranote 3, R.C.M. 706(c)(2)(D) (proposed Apr. 1996).

49. For example, the order may direct the administration of certain psychologicalSestsupranote 42 and accompanying text. The order should also contain
instructions to the board addressing release of the report. M@Manote 3, R.C.M. 706(c)(3)see alsanfra notes 64-65 and accompanying text.

50. MCM,supranote 3, R.C.M. 706(c)(1).

51. Id.
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martial, a reasonable amount of time spent performing a mentabrdered under R.C.M. 706 and found no error in the testimony.

evaluation is excluded from the speedy-trial cléck. The court cautioned that a military member has no right to

“commandeer” a government expert, bypassing the proper

Article 315 warnings do not apply at a sanity inquiry authorities®® Even where a mental examination has been con-
because Military Rule of Evidence (MRE) 302 protects any- sidered an “adequate substitutedt least one service court has

thing the accused says from being used againsthirhe priv- ruled that MRE 302 does not protect the accused’s statefdents.
ilege is designed to balance the accused’s right to present an
insanity defense with the privilege against self-incriminatfon. Counsel who wish to avoid the above results should consider

Because his statements are protected, the accused can be conequesting that a mental health official be appointed to the
pelled to cooperate with the examination. If he refuses to coop-defense team and cloaked with the attorney-client privitége.
erate, the judge can prohibit the defense from presentingAny statements the accused makes to such an individual would

evidence on the issue of the accused’s mental conditidfil- then be protected, albeit by a different privilege.
itary Rule of Evidence 302 is a compromise designed to encour-
age an accused to speak freely to the board. Additional protection for the accused is provided by limits

on release of the report. Initially, only the board’s ultimate con-

It is important to note that the privilege only applies to a san- clusions to the questions posed in the order are given to counsel
ity board properly ordered pursuant to R.C.M. 70&.will not for both sides, the convening authority, and the military judge
attach to other mental evaluations performed on the accused. Ifafter referralf* Only the defense counsel, medical personnel
United States v. Tolegdthe defense counsel sent his client to (if necessary for medical reasons), and the accused’s com-
an Air Force psychologist to determine “whether or not there mander (upon request) are entitled to the full refofthe mil-
were any possible problems concerning santtyAt trial, the itary judge may direct release of the report to other individuals.
government called the psychologist as a witness to testify about
the accused’s truthfulness and his sexual history. The CMA If the defense counsel intends to present the defense of lack
pointed out that MRE 302 only applies to mental examinations of mental responsibility or any expert testimony relating to the

52. Id. R.C.M. 707(c)(1) discussiorSee, e.g\nited States v. Carpenter, 37 M.J. 291 (C.M.A. 1993) (government's negligence or bad faith can be considered in
determining whether the sanity board was completed within a reasonable time); United States v. Colon-Angueira, 16 M.A. 2083)Nb1 days reasonable);

United States v. Palumbo, 24 M.J. 512 (A.F.C.M.R. 1987) (45 days reasonable); United States v. Pettaway, 24 M.J. 589 RNLBBT) k86 days was a reasonable

time for a second sanity board); United States v. Freeman, 23 M.J. 531 (A.C.M.R. 1986) (43 days reasonable);

53. UCMJ art. 31 (1994) (providing military members with a right against self-incrimination).

54. MCM,supranote 3, ML. R. Evip. 302. Military Rule of Evidence 302 protects statements made by the accused as well as derivative evidence. Derivative evi-
dence has been construed broadly by military courtgPHBN A. SALTZBURG ET AL., MILITARY RuLEs oF Evibence ManuaL 140 (3rd ed. 1991). Even if Article 31
warnings are given, the accused may still claim the privilege. MgDikanote 3, ML. R. Evip. 302(a).

55. MCM,supranote 3, ML. R. Bsip. 302 analysis, app. 22, at A22-7. The drafters point out that if an accused could present an insanity defense byteekuse to s
to a sanity board on grounds that it would incriminate him, the prosecution would have a difficult time rebutting the iefense.

56. Id. This authority stems from United States v. Babbidge, 40 C.M.R. 39 (1969), where the CMA concluded that the defenselsrptdsentasanity defense
operated as a qualified waiver of Article 31 rights. “When the accused opened his mind to a psychiatrist in an atterapgetogmary insanity, his mind was
opened for a sanity examination by the Governmelut.'at 44.

57. MCM,supranote 3, M. R. Evip. 302(a) (“[A]lccused has a privilege to prevent any statement made by the accusedtai @xamination ordered under R.C.M.
706 . ..") (emphasis added).

58. 25 M.J. 270 (C.M.A. 1987aff'd on reconsid 26 M.J. 104 (C.M.A.)cert. denied488 U.S. 889 (1988).

59. Id. at 274. Counsel apparently saw this as a preliminary step to requesting a formal sanity board. Counsel asked the peydepdgisiconclusions and
notes confidentialld.

60. Id. at 276. The danger is that the government may be left without its own expert and with no way to consult with the defamise’s exp
61. For a discussion of an “adequate substitute” for a sanity boaglmesotes 44-46 and accompanying text.

62. United States v. English, 44 M.J. 612 (N.M. Ct. Crim. App. 1996) (pet. granted by CAAF, Jan. 21, 1997). Since transwadratnot ordered pursuant to
R.C.M. 706, statements the accused made were not privileged under MRE 302. The court held that MRE 302 was not dedigredtbtctipely. Id. at 615.

63. MCM,supranote 3, M.. R. Evip. 502 (communications between a client or a client’s lawyer and the lawyer’s representative are privileged); United States v.
Mansfield, 38 M.J. 415 (C.M.A. 1993)ert. denied 114 S. Ct. 1610 (1994).

64. MCM,supranote 3, R.C.M. 706(c)(3)(A). The officer who ordered the inquiry, the accused’s commander, and the Article 32 investigatirijasfy, can
also receive the board’s conclusions.
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accused’s mental condition, he is required to notify the trial and include the cost and reasons why the expert is nec&ssary.
counseP® Violation of this rule may result in exclusion of the If the convening authority denies the request, the defense may
defense evidenc®&.0Once this notice is received, the govern- renew the request before the military judge. The judge applies
ment has a reciprocal duty to inform the defense of the wit-a two-prong test in deciding whether to order the production of
nesses it plans to call in rebuttal of such a deféhddpon the witness: (1) is the expert relevant and necessary? and (2)
receipt of this information, the trial counsel should request a has the government provided an adequate substitute?
copy of the full sanity board report. The government is still not
entitled to the accused’s statements to the board at this point. If The United States Supreme Court has also held that a crim-
the defense refuses to release the report, the trial counsel mayal defendant is entitled to the assistance of a psychiatrist to
have to ask the military judge to direct release. prepare an insanity defen8eThe accused must first establish,
however, that his mental condition will be a “significant factor”
in the trial.”> Such a showing should be based on facts and cir-
Request for Expert Witness cumstances similar to those cited in a sanity board request. For
example, inAke v. Oklahom&, the Supreme Court found that
Frequently, issues of mental responsibility will involve a insanity was an issue where the defendant had previously been
request for an expert witness. The defense must first ask théound incompetent to stand trial for a period of six weeks, was
convening authority to authorize the employment of the expertinvoluntarily committed during that time, exhibited bizarre

65. Id. R.C.M. 706(c)(3)(B). Once the accused’s mental condition is placed in issue, the full report, less any statements mecribgdheill be given to the
trial counsel.ld. MiL. R. Bsip. 302 analysis, app. 22, at A22-8.

66. Id. R.C.M. 701(b)(2). The rule provides: “If the defense intends to rely upon the defense of lack of mental responsiliilttpdute expert testimony relating
to the accused’s mental condition, the defense shall, before the beginning of the trial on the merits, notify the triaf soghsetention.”ld. Notice should be
written and include the names and addresses of the witnesses the defense will call in connection with thesle €Lids. 701(b)(2Hdiscussion. The rationale
behind this requirement is that the government may need time to prepare its case in rebuttal. Requiring notice elingmated\diékms v. Floridg 399 U.S. 78
(1970), the Supreme Court upheld a state rule which required the defense to give notice of alibi. The Court rejecteénh¢hatggimh a rule violated the right
against self-incriminationld.

67. See, e.gMichigan v. Lucas, 500 U.S. 145 (1991) (preclusion of evidence for the violation of a notice requirement under a statédrkgverably be appropriate
where the failure to notify was willful misconduct designed to gain a tactical advantage over the prosecution); Taybis, 484 U.S. 400 (1988) (exclusion of
defense alibi witness may be appropriate where defense counsel willfully and blatantly violated discoveBytgkegUnited States v. Walker, 25 M.J. 713
(A.C.M.R. 1987). InWalker the trial judge excluded a psychiatrist’s testimony because the defense failed to give notice five weeks earlier, whevengotieard.
The judge looked to Federal Rule of Criminal Procedure 12.2(b), which requires such notice to be provided to the govdrimtkeattiwie provided for the filing
of pretrial motions, to “fill in the gaps” of R.C.M. 701. The Army Court of Military Review found the exclusion an abuseretiatis noting that normally a con-
tinuance would solve the problend. at 717 n.6.

68. MCM,supra note 3, R.C.M. 701(a)(3)(B). Such notice should also be in writichgR.C.M. 701(a)(3)(B) discussion.

69. Id. R.C.M. 703(d). See JA 316upranote 41, figures 3-47 and 3-48, for sample requests for government and non-government experts. For a list of suggested
fees for experts published by the Department of Justice, see Memorandum, Trial Counsel Assistance Program, TCAP MenfoctN&d08 §95).

70. MCM,supranote 3, M.. R. Bxip 702 (“If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidedeteor to
mine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may étstifyttteeform of an opinion or other-
wise.”). The defense has no right to a particular expert. United States v. Burnette, 29 M.J. 473 (C.M.A.) (the defenidg mjentedrall government experts),
cert. denied111 S. Ct. 70 (1990). The government may satisfy its obligation to provide an expert by tendering an adequate subatiegaaté substitute is one
who shares the same opinion as the expert requested by the defense. United States v. Van Horn, 26 M.J. 434, 439 (G‘MoWweh@88)vhere there are divergent
scientific views, the Government cannot select a witness whose views are very favorable to its position and then claisathattfitness is ‘an adequate substitute’
for a defense-requested expert of a different viewpoint.”); United States v. Guitard, 28 M.J. 952, 954 (N.M.C.M.R. 198@}lfholttie Sixth Amendment right
of compulsory process “demands that an ‘adequate substitute’ for a particular requested expert witness at trial not @siynpjasgesfessional qualifications as
the requested witness, but also be willing to testify to the same conclusions and opinions”).

71. The right to expert assistance is grounded in the Due Process Clause and Article 46 of the UCMJ, which guaranteessdquaitaesses. Ake v. Oklahoma,
470 U.S. 68 (1985) (holding that due process guarantees a defendant access to a competent psychiatrist when his sHicianidacsig at trial); United States

v. Garries, 22 M.J. 288, 293 (C.M.A.) (military members entitled to investigative or other expert assistance as a métey diimprocessyert. denied479 U.S.

985 (1986). Generally, the issue is whether the defense has shown ne&=slityited States v. Gonzalez, 39 M.J. 459 (C.M.A. 1994) (to show the need for an
expert or an investigator, the defense must show: (1) why the expert assistance is needed; (2) what the expert orwmastidai@and (3) why defense counsel
cannot do it himself); United States v. Kelly, 39 M.J. 235 (C.M.A. 1994) (holding that the defense did not show why & wkpaitswas necessary to assist the
defense in light of counsel’s prior experience litigating urinalysis cases, familiarity with numerous articles on theclogicopsultations with the expert, and failure

to identify any specific problems with the collection and testing of the sample in question).

72. Kelly, 39 M.J. at 235see alsdPedrero v. Wainwright, 590 F.2d 1383, 1391 (5th Cir.) (criminal defendant’s sanity at the time of the offense must lyeirseriousl|
issue or there must be reasonable grounds to doubt the defendant’s sanity before there arises any duty to appoint fiegsisiedrisvowing that the defendant
was a drug addict and that he had been in a mental institution a few years before the offense was insufficient to estaitléshdnisto a psychiatric expert at state
expense)cert. denied444 U.S. 943 (1979); United States v. Mustafa, 22 M.J. 165 (C.M.A. 1986) (sanity board’s evaluation of the accusedevasadiised
failed to show that sanity would be a significant factor at trial warranting services of particular psychiatrist).
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behavior during his arraignment, and had to be heavily sedated

once he was found competent; additionally, state psychiatrists

believed Ake’s mental illness was serious and might have Partial Mental Responsibility

begun years earliét. However, a defense counsel's mere con-

clusion that his client cannot distinguish right from wrong atthe  In addition to the defense of lack of mental responsibility,

time of the offense will be insufficient to justify the appoint- defense counsel may present evidence of partial mental respon-

ment of a psychiatrise. sibility. Partial mental responsibility, also called diminished

capacity, refers to an impaired mental state which can negate

Does the sanity board provide impartial psychiatric assis-the specific intent element of a criminal offeris&evidence of

tance? The answer to this question is not clear. Military courtspartial mental responsibility can be used by the defense to

have suggested that it doé§ut certain circuit courts have dis- present evidence of an accused’s mental condition without hav-

agreed’” The best argument for the defense is that due procesing to satisfy the high burden of proof associated with a defense

demands that the defense have its own psychiatrist withoutbased on a lack of mental responsibility.

being forced to rely on someone working for the government.

The defense argument is strengthened if expertise in a particu- Partial mental responsibility has had a tortured path in the

lar mental disorder is needed, expertise which is lacking on thelast ten years, since the changes to the mental responsibility

sanity board. For example, if the client was sexually abused astandard?® Article 50a states that unless the standard for mental

a child and exhibits symptoms typical of Post Traumatic Stressresponsibility is met, a mental disease or defect does not other-

Disorder, perhaps a psychiatrist specializing in this area couldwise constitute a defense. Rule for Court-Martial 916 states

assist the defense. that evidence not amounting to a lack of mental responsibility

is not “admissible as to whether the accused entertained a state

Defense counsel should be prepared to place facts on thef mind necessary to be proven as an element of the offé¢nse.”

record which support the need for a psychiatrist in each individ- According to the analysis, this language was included in order

ual case. Articulate as many facts as possible which illustrateto avoid confusing the factfinder with needless psychiatric tes-

that sanity will be a major issue at the trial, like the counsel didtimony® The CMA, however, has rejected the prohibition.

in Ake Call witnesses such as family members, co-workers,

and supervisors who can describe the accused’s erratic behav- In Ellis v. Jacolf? the accused was charged with unpremed-

ior. By building such a record, the defense will have a betteritated murder of his two year-old son, an offense which requires

chance of convincing a judge that it is entitled to its own psy- a specific intent to kill or to inflict great bodily hafh.The

chiatrist and, if it fails, stands a greater chance of relief ondefense wanted to present psychiatric testimony that the

appeal. accused, in the time leading up to the death, had not been get-

73. 470 U.S. 68 (1985).
74. |d. at 86-87.

75. Volson v. Blackburn, 794 F.2d 173 (5th Cir. 1986) (rejecting defense argument that a defendant’s sanity at the tofienskthell always be a significant

factor at trial whenever the defendant pleads insanity). In order for a defendant’s mental state to become a subdtaitiashegshe showing must be clear and
genuine, one that constitutes a “close” question which may well be decided one way or the other. It must be one traethatéitey or in doubt. Cartwright v.
Maynard, 802 F.2d 1203 (10th Cir. 1986). Qartwright, the evidence reflected that the defendant’s actions and conduct were very normal and cooperative; he dis-
played a calm disposition and was never on any medication. He did not display any erratic or bizarre behavior, hadlhresse@adlihad no neurological prob-

lems. His electroencephalogram test was normal, and he had an averédyeatQ212. In addition, inconsistencies in the defendant’s story contradicted his claim
that he suffered “blackouts,” and threats he made towards the victims for failing to pay him for work he did suggestedtimenedit 1213.

76. United States v. Davis, 22 M.J. 829 (N.M.C.M.R. 1986) (holding that a sanity board provides the accused with imglaigtaicpsssistance); United States v.
Garries, 22 M.J. 288 (C.M.A.) (in the usual case, the investigative, medical, and other expert services in the milithcieatespermit the defense to adequately
prepare for trial)cert. denied479 U.S. 985 (1986).

77. United States v. Sloan, 776 F.2d 926 (10th Cir. 1985) (concluding that denial of defense requested psychiatrigivernabentgpsychiatrist who examined
defendant and found him competent and sane violated due process as it deprived the accused of the benefit of such ey eixinertiey accused to share the
expert’s services with the government); Smith v. McCormick, 914 F.2d 1153 (9th Cir. 1990) (“[R]ight to psychiatric assissmee chean the right to place the
report of a ‘neutral’ psychiatrist before the court, rather it means the right to use the services of a psychiatrist mcapatétyedefense counsel deems appropriate,
including to decide, with the psychiatrist's assistance, not to present to the court particular claims of mental impairment.”).

78. United States v. Mansfield, 38 M.J. 415 (C.M.A. 1993) (citirgiML For CouRTSMARTIAL, UNITED StaTES (1969) (C7, 1 Oct. 1982) (describing a limited
defense)).

79. See supranotes 24-37 and accompanying text.
80. MCM,supranote 3, R.C.M. 916(k).

81. Id. R.C.M. 916(k) analysis, app. 21, at A21-62.
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ting much sleep, was under a lot of pressure, and as a resulin instruction that allowed the factfinder to consider such testi-
could have been psychologically impairdd.The defense  mony on the mens rea isstie.

expert also would have testified that the accused did not and

could not form the specific intent necessary for the cfimihe Partial mental responsibility can be invaluable to the defense
military judge refused to allow the testimdfiyln granting the because it allows the defense to present evidence of the
accused’s petition for extraordinary relief, the CMA held that accused’s mental condition to negate a mens rea element of a
partial mental responsibility is a rule of substantive law which crime without shouldering the burden of proof necessary for
the president could not eliminate, as it is beyond his rule-mak-lack of mental responsibility. Examples of the mens rea ele-
ing authority?” After observing that the legislative history of mentinclude knowledge, premeditation, or intent. Counsel, of
Article 50a reflects that it parallel federal law on insanity, the course, must remember that such testimony is only admissible
CMA concluded that federal courts have distinguished the when a specific intent crime is at issue.

diminished capacity defense, which is not admissible, from evi-

dence rebutting a mens rea elenfénf.ongress never intended

to exclude the latte?. Trial Considerations

Three years later, the CMA again addressed this issue. In Attrial, the issues of lack of mental responsibility and partial
United States v. BerfP two defense psychiatrists testified mental responsibility can be raised by expert or lay testimony.
about the accused’s lack of mental responsibility in his trial for Military Rule of Evidence 302 allows a prosecution expert to
attempted murder, maiming, and aggravated as$ableither testify about the accused’s mental condition once the defense
side questioned the experts about specific intent, and thehas raised the issue with expert testim¥nipespite the rule’s
judge’s instructions failed to explain that their testimony could reference to expert testimony, the CMA has held that even lay
rebut specific intent? On appeal, the CMA examined the tes- testimony by the defense opens the door to testimony by a gov-
timony in detail and concluded that the accused was entitled toernment expef® The government expert cannot testify about

82. 26 M.J. 90 (C.M.A. 1988).
83. SeeUCMJ art. 118 (1994).
84. Ellis, 26 M.J. at 91. The accused and another soldier testified about the accused’s physical, emotional, and rtientald.ond

85. Id. In its opinion, the CMA noted that the basis for this proffered testimony was not kdleat.94. Whenever counsel proffer evidence which is eventually
excluded, they should clearly articulate for the record the substance of the excluded evidence.

86. Id.at 91. The judge based his ruling on Article 50a and R.C.M. 916(K)(2).
87. SeeUCMJ arts. 36, 56 (1988).

88. Ellis, 26 M.J. at 93 (citing United States v. Pohlot, 827 F.2d 889 (3d Cir. 188T)denied108 S. Ct. 710 (1988); United States v. Gold, 661 F. Supp. 1127
(D.D.C. 1987); United States v. Frisbee, 623 F. Supp. 1217 (N.D. Cal. 1985)). The CMA initially noted that the militany fetaimsanity is identical to the federal
standard.CompareUCMJ art. 50avith 18 U.S.C. § 17. IRohlot the third circuit looked at the wording of the federal statute and the legislative history and deter-
mined that Congress only intended to bar affirmative defenses. 827 F.2d at 897. The court concluded that admitting @eigidnatrito negate mens rea does not
constitute a defense, it merely allows an element of the offense to be ndgattdFrisbee a district court held that Congressional intent to limit a defendant’s
ability to rebut specific intent still allows expert testimony, subject to the limitations of F.R.E. 704(b). 623 F. SBRB. at 1

89. Ellis, 26 M.J. at 93. The CMA looked at the proffered testimony in the case and held that testimony of sleep deprivatiofeandritp@gsible psychological
impairment was admissible. As to the other line of testimony, regarding the accused’s intent and his ability to forhei@®#A, ruled that the defense had not
adequately laid a foundation for such evidenick at 94.

90. 33 M.J. 337 (C.M.A. 1991).

91. Id. at 339. All of these offenses require specific intédeeUCMJ arts. 77, 118 (attempted murder requires specific intent to kill or inflict great bodily harm);
MCM, supranote 3, 1 50b (maiming requires intent to cause injury), 1 54b(4)(b) (intentional infliction of grievous bodily harm rpegcifiesrgent to inflict griev-

ous bodily harm). The accused’s offenses arose out of a confrontation with a shipmate in a motel parking lot. The aztizskdrgued earlier in the day with
this sailor, carried a shotgun. After the other sailor tried to run away, the accused shot him in the right arm anéskde viéfim fell to the ground, the accused
shot him again at “point blank range.” The victim lost part of his right arm and underwent two major suBgmie83 M.J. at 339

92. Berri, 33 M.J. at 338. The judge had concluded that the psychiatric testimony did not rebut specific intent. As the CMA pdietéeffeatively barred the
members from considering the expert evidence on mens kéa.The court further noted that the members were free to consider lay testimony on the issue and to
draw appropriate inferences from such testimddy.

93. Id. at 343. The court observed that the psychiatrists testified that the accused suffered from post-traumatic stress diByrdiss@li&ive episodes, and
paranoid explosive personality disorder. One psychiatrist said that during PTSD episodes, a person would be “looné&y-@in839. A second psychiatrist
described the dissociative episodes as periods when the accused would neither understand reality nor know wllo dte3d@s.This psychiatrist also stated that
the accused was aware of much of his conduct but “it was as if he was watching someone elée. do it.”
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anything the accused said to the board unless the accused first
introduces such statements. Once the accused opens the door
by introducing his statements, the MRE 302 privilege is Deliberations on Findings
waived?®
The accused is presumed to be s&hdJnder the current

The sanity board report is not admissible as an exception testandard, the defense has the burden of establishing lack of
the rule against hearsay; to present information from the sanitymental responsibility by clear and convincing evidet€e.
inquiry, the proponent must call one of the board memBets.  Clear and convincing is a standard lower than proof beyond a
board member can testify only about her own conclusions, notreasonable doubt but higher than a preponderdhce.
those of other board membé#sin the military, an expert can
opine whether the accused had the mental state constituting an Because of this burden of proof, special voting procedures
element of a crim&. In the federal courts, Federal Rule of Evi- apply when lack of mental responsibility is raised. Since the
dence 704(b) prohibits such testimony. This difference is onegovernment still has the burden of proof on the charged offense,
of the few areas where the military has declined to adopt thethe factfinder must follow a two-tiered voting proc&8sln a
federal positiort®® The rationale for this distinction is that mil-  trial with members, the members first vote on guilt or inno-
itary court members are better educated and sophisticatedence for each offens®. If the accused is found guilty of any
enough to disregard expert testimony that confuses civilianoffense, the members then vote on the defense of mental
jurors®t The military approach gives both sides much greater responsibility for that offensé? If a majority of the members
latitude in deciding how they want to present their case. concludes that the accused is not mentally responsible, the

94. MCM,supranote 3, ML. R. Evip. 302(b)(2). For a sample direct examination of a defense psychiatri3f 846,supra note 41, para. 4-15.

95. United States v. Bledsoe, 26 M.J. 97 (C.M.A.) (drafters never intended that the prosecution be barred from introghi¢asgiexgny about the accused’s sanity
unless the defense introduced expert testimargy}, denied488 U.S. 849 (1988}ee alsdJnited States v. Matthews, 14 M.J. 656 (A.C.M.R. 1982).

96. MCM,supranote 3, M. R. Evip. 302(b)(1). But see Bledsgg6 M.J. 97 (door was not opened to the accused’s statements when a defense expert testified about
stress and financial problems that the accused was experiencing).

97. United States v. Benedict, 27 M.J. 253 (C.M.A. 1988). The trial judgeriadictadmitted the findings of a sanity board which concluded that the accused was
mentally responsible for offenses involving indecent liberties with a youngSg#d.also supraote 36. The CMA held that the report should not have been admitted

as it was not a report of a regularly conducted actiBgnedict 27 M.J. at 260-61 (citing M. R. Evip. 803(6)). The court first looked at the 1969 Manual, which

was in effect at the time of trial, and a line of cases which expressly rejected admission of the sanity board repcsageadegdion.Id. at 260 (citing MnuAL

FOR CourRTsS-MARTIAL, UNITED STATES, T 122c (1969); United States v. Smith, 47 C.M.R. 952 (A.C.M.R. 1973); United States v. Rausch, 43 C.M.R. 912, 917 n.3
(A.F.C.M.R. 1970); United States v. Parmes, 42 C. M.R. 1010 (A.F.C.M.R. 1970)). The court then addressed the governergius tbatthe Military Rules of
Evidence, adopted in 1980, superseded this position. The CMA held that a sanity board report is not a “regularly condesseactivgy” and that it is not the
“regular practice” to prepare such a repBenedict27 M.J.at 261 (citing M.. R. Bzip. 803(6)). The court noted that the sanity board is appointed ad hoc, in con-
nection with possible criminal prosecution. Psychiatric opinions are complex and speculative, and the admission of dmsseithmnt the benefit of cross-exam-
ination would cause confrontation clause concetds.

98. Id. at 262.

99. See, e.gUnited States v. Combs, 39 M.J. 288 (C.M.A. 1994) (holding that a forensic psychiatrist should have been allowed tattéstifycttused did not
form the intent to kill or to inflict great bodily harm when he shook his 17 month-old son).

100. SeeMCM, supranote 3, M.. R. Bsio. 101(b) (courts should apply the rules of evidence generally recognized in United States districtatoRrS)M. 1102
(amendments to the Federal Rules of Evidence apply to the military rules 180 days after the effective date of such $¢deral rule

101. Id. MiL. R. BEvip. 704 analysis, app. 22, at A22-48.

102. I1d. R.C.M. 916(k)(3)(A).

103. UCMJ art. 50a(b) (1994). Prior to the Military Justice Act Amendments of 498@notes 25-32 and accompanying text, once insanity was placed in issue,
the prosecution had to prove that the accused was sane beyond a reasonable doubinuk@84udranote 9, R.C.M. 916(k)(3)(A) discussion; United States v.
Morris, 43 C.M.R. 286, 289 (C.M.A. 1971) (government’s burden of proof extends not only to elements of charge, but alsede aanity). Shifting the burden

of proof to the defense has withstood constitutional challenge. United States v. Freeman, 804 F.2d 1574 (11th Cir. 1986).

104. Back’s Law DicTionary 251 (6th ed. 1990).

105. MCM,supranote 3, R.C.M. 921(c)(4)See alsdJ).S. DeP' 1 oF ArMmY, Pam. 27-9, LEGAL Services MiuiTary Jupces BENncHBoOK, para. 6-7 (30 Sept. 1996)
[hereinafter BncHBOOK].

106. MCM,supranote 3, R.C.M. 921(c)(4) and discussion. For most offenses, two-thirds of the members are required for a findingafiu@itM. 921(c)(2)(B).
For any offense which carries a mandatory death penalty, a unanimous vote of guilt is rdduiRe@.M. 921(c)(2)(A).

107. Id. R.C.M. 921(c)(4).
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accused is found not guilty only by reason of lack of mental GCMCA may commit him to the Attorney General. The Attor-
responsibilityt®® Otherwise, the verdict is guilty. ney General then turns the person over to the state where the
person is domiciled or was tried, if such a state will accept him.
As with any affirmative defensé&’ the military judge must  Otherwise, the Attorney General will hospitalize the person in
instruct the members on the defense if it is reasonably raised by suitable facility until either a state will accept the person or his
the evidencé!® This duty to instruct arises sua sponte. Becauserelease would not create a substantial risk of bodily injury to
the instructions in a mental responsibility case are so compli-another or damage to propett.
cated, the judge may want to give instructions in writig.
These new procedures were designed to fill a vacuum in the
Manual for Courts-Martia] which had no provision for an
Disposition When the Accused is Found Not Guilty by accused who was found not guilty by reason of lack of mental
Reason of Lack of Mental Responsibility responsibility. Such an accused was free to walk away from a
courtroom, unlike his civilian counterpart tried in federal dis-
If the accused is found not guilty by reason of lack of mental trict court. The command had to deal with the soldier through
responsibility, new procedures described in Article 76b of the either medical or administrative chann€ls.
UCMJ provide for civil commitmerit? The code now allows
the military to rely on procedures already available in federal
courts and to transfer the accused to the custody of the Attorney Presentencing Phase
General. Before doing so, however, certain steps must be
taken. First, a sanity board must be conducted after the court- If the accused is convicted, evidence of the accused’s mental
martial. Then, within forty days of the verdict, the court-mar- condition may play a significant role during the presentencing
tial must conduct a hearirf¢f. At the hearing, the burden of phase of the court-martial. Rarely will psychological problems
proof is on the accused to show that “his release would not crefise to the level of lack of mental responsibility, but the evi-
ate a substantial risk of bodily injury or serious damage to prop-dence may be useful as extenuation or mitigation. Information
erty of another due to a mental disease or defétt.The of this nature may be admitted as extenuating evidence when it
standard is either clear and convincing evidence or prepondertends to explain why a crime was committ&dEven if unre-
ance, depending on the type of crime of which the accused hatated to the accused’s crimes, it can be offered as mitigating evi-
been found not guilty by reason of lack of mental responsibil- dence''® Since the rules of evidence are relaxed during the
ity.15 If the accused fails to meet the appropriate burden, the

108. UCMJ art. 50a(e)(1) (West Supp. 1996); MGMpranote 3, R.C.M. 921(c)(4). In a trial by judge alone, the judge would conduct the same type of analysis.
SeeUCMJ art. 50a(e)(2).

109. An affirmative or special defense is one in which the accused admits he committed the offense but denies critginBENab#bok, supranote 105, para. 5-1.

110. United States v. Jones, 7 M.J. 441 (C.M.A. 1991) (instruction that defense may or may not have been raised wassiirakbomeed the members to decide
whether an issue was raised). When deciding whether a defense has been raised, no consideration should be giverotocitsdibilitge MCM, supranote 3,

R.C.M. 920(e) discussiosge alsdJnited States v. Tulin, 14 M.J. 695 (N.M.C.M.R. 1982) (holding that the trial judge erred in excluding evidence of dueess on th
grounds that it was insufficient to warrant an instruction); United States v. Coleman, 11 M.J. 856 (N.M.C.M.R. 1981) ({adtthiedrial judge erroneously excluded
evidence of insanity by ruling that it would not raise the issue of mental responsibility and that the members were epfijleth®evidenceput sedJnited States

v. Hensler, 44 M.J. 184 (1996) (holding that the trial judge was not required to incorporate evidence of voluntary intioxecatioental responsibility instruction).

111. In addition to being read orally, all instructions may be given in writing, and if both parties agree, portionsstiittmimmay be in writing. MCMsupra
note 3, R.C.M. 920(d).

112. UCMJ art. 76b (West Supp. 1996). Section 133 of the National Defense Authorization Act for Fiscal year 1996 aagdé@bXdithe UCMJ. Pub. L. No.
104-106, 110 Stat. 186 (1996). The act was signed by President Clinton on 10 February 1996. Article 76b became edfectivetsemartial referred after 11
August 1996, six months after the enactment of the newlidwkor a general discussion of all the 1996 amendments to the UCMJ, including Article 76b, see Joint
Service Committeesupranote 13, at 138.

113. UCMJ art. 76b(2) (citing 18 U.S.C. § 4242). Apparently, this sanity inquiry is in addition to any sanity inquiryythavenbeen completed prior to trial.
114. 18 U.S.C. § 4243(d) (1994).

115. If the accused has been found not guilty by reason of lack of mental responsibility of an offense involving bodiyangther or serious damage to property
of another, or substantial risk of such injury or damage, the standard is clear and convincing evidence. If the accendduras het guilty by reason of lack of
mental responsibility of any other offense, the standard is preponderance of the evidence.

116. Id. § 4243(e) (1994).

117. See generallAR 635-200 supranote 46, chs. 5, 13, 14; U.Se®r or ArRMY, Rec. 40-501, SANDARDS oF MEebpicAL FTNEss ch. 3 (30 Aug. 1995); U.S.EBT

oF ArRMY, ReG. 600-8-24, GricER TRANSFERSAND DiscHARGES ch. 4 (21 July 1995); U.S.EBT oF ARmY, ReG. 635-40, RysicAaL EVALUATIONS FOR RETENTION, RETIRE-
MENT, OR SEPARATION, chs. 3, 4 (1 Sept. 1990).
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presentencing phase, defense counsel have wide latitude in the
types of evidence that can be admitt®&d. The accused’s mental condition can also become an issue
during the post-trial phase. A convening authority may not
Such evidence could include testimony that an accused sufapprove a sentence while the accused lacks the mental compe-
fers from a personality disorder, post-traumatic stress disorderfency to cooperate in and to understand post-trial proceed-
alcoholism, or a substance abuse disorder, or that the accusddgs?® Counsel who are faced with a client who becomes
was sexually abused as a child. Counsel should be careful smentally unbalanced after the trial should request that the con-
that any information offered follows their presentencing strat- vening authority order a sanity boafd. Depending on the
egy. InUnited States v. Borié' the defense introduced a report results of that board, counsel may want to request a post-trial
of the accused’s mental status that had been prepared by a mikearing to determine whether the accused is competent to par-
itary psychiatrist while the accused was in pretrial confine- ticipate in the post-trial proceeding®8. At the hearing, the
ment!22 Among other things, the report: described disciplinary same standard for competency applies as competency to stand
problems the accused experienced when he was first confinedtrial.12°
diagnosed the accused as having a sociopathic personality dis-
order; and mentioned that, as a juvenile, the accused had a his-
tory of petty crimes and psychiatric commitméfit.As the Conclusion
appellate court pointed out, the report was not helpful to the
defense case, as it indicated that past attempts at reform mea- As Major Sugna begins winding down, he says to you,
sures had failed and that the accused was not amenable to ren&3ealing with issues involving an accused’s mental condition
bilitation.??* These and other mistakes resulted in a finding of can be challenging. The burden of proof and special procedures
ineffective assistance of cound&.Counsel in such a situation associated with the litigation of mental responsibility and com-
should consider redacting the negative information, askingpetency can ensnare the unwary.” You close your notebook,
opposing counsel to stipulate to certain conclusions in thethank your boss for his time and leave his office, realizing that
report, or annotating the case file to explain why the report wasSSG Johnson'’s case offers you an excellent opportunity to gain
not introduced. experience with this fascinating area of military criminal prac-
tice.

Post-Trial Phase

118. MCM,supranote 3, R.C.M. 1001(c)(1)(A). The rule provides that: “[A] matter in extenuation of an offense serves to explain thexoresrmatrounding
the commission of an offense, including those reasons for committing the offense which do not constitute a legal justifizatien.”ld.

119. Id. R.C.M. 1001(c)(1)(B). The rule provides, in part: “[A] matter in mitigation of an offense is introduced to lessen tiragnirtis be adjudged by the court-
martial, or to furnish grounds for a recommendation of clemenicl.” The rules also state that “[e]vidence relating to any mental impairment or deficiency of the
accused” is an additional matter that may be considered by the court-martRIC.M. 1001(f)(2)(B).

120. Id. R.C.M. 1001(c)(3).

121. 26 M.J. 240 (C.M.A. 1988).

122.1d. at 241. The accused, a Marine, had been convicted by judge alone of unauthorized absence and larceny of a car fromrenditheati40-41.

123.1d. at 241. The report noted that after his initial problems adjusting to confinement the accused behaved satisfactoridy it tledindicated that no emo-
tional or mental iliness existed “that should be taken into consideration for extenuation and mitigation when consideristrfarpdor his alleged crimeslit.

124.Id. at 242. The court noted that the American Psychiatric Association describes a sociopathic personality disorder as ah PAnsisoality Disorder which
is manifested by continuous and chronic antisocial behavior in which the rights of others are vidthai241.

125. Id. The defense counsel failed to object to the admission of the accused’s confession to the Naval Investigative Servicéuaddahumerous acts of
uncharged miscondudd.

126. MCM,supranote 3, R.C.M. 1107(b)(5). Likewise, an appellate authority may not affirm the findings when the accused lacks theuatdétgtend and
cooperate in post-trial proceedindgsl. R.C.M. 1203(c)(5).

127. I1d. R.C.M. 1203(c)(5).The sanity board may limit its examination to determining the accused’s competency to understand and participate inathgrpost-tr
cess.ld.

128. See id R.C.M. 1102(d) (judge may conduct a post-trial session at any time up until authentication of the record of trial)thafiBcation, such a request
would have to go to the convening authority.

129. 1d. R.C.M. 1107(b)(5)see also idR.C.M. 909.
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