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Introduction cuit television. Practitioners must understand the limitations
and rationale o€raig when expanding the use of remote live
The Confrontation Clause of the Sixth Amendmegniaran- testimony beyond child victims in child sexual abuse cases.

tees a criminal defendant the right to confront and cross-exam-
ine the witnesses against him. However, the right to confront Finally, this article reviews a recent development in the law
witnesses is not absolute. This article discusses recent develof hearsay. The Sixth Amendment’s Confrontation Clause does
ments in the law of confrontation, focusing on two common sit- not categorically prohibit the introduction of out-of-court state-
uations where the right to confront witnesses can be abridgedments. However, when an out-of-court statement is admitted
the introduction of hearsay statements without producing theagainst the accused in a criminal trial and the declarant does not
declarant to testify at trial; and the testimony of victims and wit- appear to testify, a confrontation issue arises. The proponent
nesses from a remote location. must show that the out-of-court statement is sufficiently reli-
able to satisfy the Confrontation ClauUselhis article will

On 6 October 1999, the President signed Executive Ordemreview a recent case decided by the United States Supreme
13,140?% which included several changes to tlanual for Court,Lilly v. Virginia,” which addressed the reliability of state-
Courts-Martial (MCM).® Executive Order 13,140 included ments against penal interest.
new rules and procedures for taking remote testimony from
child victims or witnesses. These changes borrowed heavily

from the United States CodeTlhe drafters of the federal statute Remote Live Testimony
and military rules have attempted to codify the United States
Supreme Court’s holding iMaryland v. Craig’ Executive Order 13,140 amended Military Rule of Evidence

(MRE) 611 by adding a new subsection, MRE 61%(M)ilitary
This article reviews the Court’s holding and analysis in Rule of Evidence 611(d) prescribes rules governing the remote

Craig and evaluates the new changes taMtiM usingCraig's live testimony of childred. In cases involving the abuse of a
analysis and holding The result clearly shows that the new child or domestic violence, the military judge shall allow a
changes to th®ICM go beyond the facts and holdingGnaig. child victim or witness to testify from an area outside the court-

Practitioners must be careful when applying the new rules.room if the judge makes certain findinjsRemote testimony
Military judges should continue to approach remote testimony will be used if the judge finds that a child is unable to testify
issues by focusing on the findings requiredGrgig. If a because of one of four reasons: fear, a substantial likelihood
judge’s findings satisfy the requirementsGraig, the findings that the child will suffer emotional trauma from testifying, the
will also satisfy the new rules. A military judge can make find- child suffers from a mental or other infirmity, or conduct by the
ings that satisfy the requirements of the new rules but violateaccused or defense counSel.
constitutional law.
The executive order created a new Rule for Courts-Martial

This article also reviews recent cases that expand the use diR.C.M.) 914A, to prescribe procedures for taking remote tes-

remote live testimony by video teleconference and closed cir-timony!? Rule for Courts-Martial 914A provides that the mili-

1. “In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against in$. ®nsT. amend. VI.
2. Exec. Order No. 13,140, 64 Fed. Reg. 55,115 (1999).

3. ManuaL For CourTsMARTIAL, UNITED StATES (1998) [hereinafter MCM].

4. Seel8 U.S.C.S. § 3509 (LEXIS 2000).

5. 497 U.S. 836 (1990).

6. SeeOhio v. Roberts448 U.S. 56 (1980).

7. 527 U.S. 116 (1999).
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tary judge will decide how remote testimony will be taken, but The rule also provides minimum procedures the judge must fol-
two-way closed circuit television should normally be uSed. low.*

8. Military Rule of Evidence 611 is amended by inserting the following new subsection at the end:

(d) Remote live testimony of a child.

(1) In a case involving abuse of a child or domestic violence, the military judge shall, subject to the requirementgioh{@psdc
this rule, allow a child victim or witness to testify from an area outside the courtroom as prescribed in R.C.M. 914A.

(2) The term “child” means a person who is under the age of 16 at the time of his or her testimony. The term “abudé rokarchil
the physical or mental injury, sexual abuse or exploitation, or negligent treatment of a child. The term “exploitatioohigaomography
or child prostitution. The term “negligent treatment” means the failure to provide, for reasons other than poverty, adeguktihing, shel-
ter, or medical care so as to seriously the physical health of the child. The term “domestic violence” means an offasses thatdhement
the use, attempted use, or threatened use of physical force against a person and is committed by a current or formergpougeapdian
of the victim; by a person with whom the victim shares a child in common; by a person who is cohabiting with or has cotrathieedietim
as a spouse, parent, or guardian; or by a person similarly situated to a spouse, endanger parent, or guardian of the victim.

(3) Remote live testimony will be used only where the military judge makes a finding on the record that a child is wesilfjeino t
open court in the presence of the accused, for any of the following reasons:

(A) The child is unable to testify because of fear;

(B) There is substantial likelihood, established by expert testimony, that the child would suffer emotional trauma fyimg; testif
(C) The child suffers from a mental or other infirmity; or

(D) Conduct by an accused or defense counsel causes the child to be unable to continue testifying.

(4) Remote live testimony of a child shall not be utilized where the accused elects to absent himself from the courtomarnceac
with R.C.M. 804(c).

Exec. Order No. 13,140, 64 Fed. Reg. 55,115, 55,118.

9. A*“child” is a person who is under the age of sixteen at the time of his or her testichony.

10. Id.
11. I|d. 64 Fed. Reg. at 55,118-19.
12. The following new rule is inserted after R.C.M. 914:
Rule 914A. Use of remote live testimony of a child
(a) General procedures. A child shall be allowed to testify out of the presence of the accused after the military jedymimesidhat the
requirements of Mil. R. Evid. 611(d)(3) have been satisfied. The procedure used to take such testimony will be detehmimdiddry judge

based upon the exigencies of the situation. However, such testimony should normally be taken via a two-way closed/Sicnisystem.
At a minimum, the following procedures shall be observed:

(1) The witness shall testify from a remote location outside the courtroom;

(2) Attendance at the remote location shall be limited to the child, counsel for each side (not including an accusedypores);
operators, and other persons, such as an attendant for the child, whose presence is deemed necessary by the military judge;

(3) Sufficient monitors shall be placed in the courtroom to allow viewing and hearing of the testimony by the militatiyguaigised,
the members, the court reporter and the public;

(4) The voice of the military judge shall be transmitted into the remote location to allow control of the proceedings; and
(5) The accused shall be permitted private, contemporaneous communication with his counsel.

(b) Prohibitions. The procedures described above shall not be used where the accused elects to absent himself fraontheucsuiaint
to R.C.M. 804(c).

Id. 64 Fed. Reg. at 55,116.

13. Id.
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The executive order also amended R.C.M. 804 by redesig-criminal trial from a remote location. The accused, Sandra Ann
nating subsection (c) as subsection (d) and creating a new sulraig, was convicted of the sexual abuse of a six-year old girl.
section (c)> The new subsection (c) allows the accused to The child victim testified against Craig via one-way closed cir-
voluntarily leave the courtroom during the witness’s testimony cuit televisior?® The Court noted:
to preclude the use of the remote testimony proceduiéthe

accused makes this election, the child’s testimony will be trans- [O]ur precedents confirm that a defendant’s
mitted to a remote location where the accused can view it. The right to confront accusatory witnesses may
accused will also have private, contemporaneous communica- be satisfied absent a physical, face-to-face
tion with his defense counskél. confrontation at trial only where denial of
such confrontation is necessary to further an

These new rules closely resemble federal*faviMilitary important public policy and only where the
Rule of Evidence 611(d) and 18 U.S.C. § 3509 codify the reliability of the testimony is otherwise
United States Supreme Court’s decisioMaryland v. Craig!® assured!
However, MRE 611(d) and 18 U.S.C. § 3509 expand the use of
remote testimony beyond the use approve@raig. A brief The Court established three requirements before the Constitu-
review ofCraig is necessary to understand the impact and dan-tion’s preference for face-to-face confrontation can be dimin-
gers of MRE 611(d). ished.

First, the government must make an adequate showing of
necessity. To satisfy the necessity requirement, the trial court
must make three case-specific findings of fact. The trial court
must find that the proposed procedure is necessary to protect

Maryland v. Craig

In Craig, the Supreme Court upheld the use of one-way
closed circuit television to allow a child victim to testify in a

14. |d. The witness shall testify from a remote location outside the courtroom. Attendance at the remote location shall betfiendkititccounsel for each side

(but not an accused proceedipg s6, equipment operators, and other persons deemed necessary by the judge (for example, an attendant for the child). Sufficien
monitors shall be placed in the courtroom to allow the judge, the accused, the court members, the court reporter andotivéepudalid hear the testimony. The

voice of the judge shall be transmitted to the remote location so the judge can control the proceeding. Finally, theathasedsvate, contemporaneous com-
munication with his defense counsel.

15. Rule for Courts-Martial 804 is amended by redesignating the current subsection (c) as subsection (d) and insertisecéfier(s) the following new subsec-
tion (c):

(c) Voluntary absence for limited purpose of child testimony.

(1) Election by accused. Following a determination by the military judge that remote live testimony of a child is approptiate
to Mil. R. Evid. 611(d)(3), the accused may elect to voluntarily absent himself from the courtroom in order to precludeftpemasdures
described in R.C.M. 914A.

(2) Procedure. The accused’s absence will be conditional upon his being able to view the witness’ testimony from aatwonote loc
Normally, a two-way closed circuit television system will be used to transmit the child’s testimony from the courtroorccisstsalocation.
A one-way closed circuit television system may be used if deemed necessary by the military judge. The accused wilhatterilEripate,
contemporaneous communication with his counsel. The procedures described herein shall be employed unless the accuadchbaingade
and affirmative waiver of these procedures.

(3) Effect on accused’s rights generally. An election by the accused to be absent pursuant to subsection (c)(1) enafisecfitict
the accused’s right to be present at the remainder of the trial in accordance with this rule.

Id. 64 Fed. Reg. at 55,115.

16. Id.

17. 1d.

18. Seel8 U.S.C.S. § 3509 (LEXIS 2000). This section codifies the Child Victims’ and Child Witnesses’ Rights Act, which wasasnpatedf the Omnibus
Crime Control Act of 1990Seelieutenant David A. BergeRroposed Changes to Rules For Courts-Martial 804, 914A and Military Rule of Evidence 611(d)(2): A
Partial Step Towards Compliance with the Child Victims’ and Child Witnesses’ Rights SAatend aw., June 1999, at 19-2@&ee alsdJCMJ art. 36 (LEXIS 2000).
“[TIrial . . . procedures . . . for cases . . . triable in courts-martial . . . may be prescribed by the President bynsegeiatioshall, so far as he considers practicable,
apply the principles of law . . . generally recognized in the trial of criminal cases in the United States districtlcourts.”

19. 497 U.S. 836 (1990).

20. Id. at 840-43. The named victim, as well as three other children whom Craig allegedly abused were allowed to testify \rawstdséal/ision. Id. at 842-43.

21. Id. at 850.
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the welfare of the particular child witness who seeks to testify trier of fact?® The Court stated “[t]hat the face-to-face confron-
without face-to-face confrontation. Stated another way, thetation requirement is not absolute does not, of course, mean that
trial court must find that the particular witness would suffer it may easily be dispensed witf."The reliability of the testi-
emotional trauma if forced to testify in the conventional man- mony received in the absence of face-to-face confrontation
ner. The trial court must also find that the emotional traumamust be assured by the presence of the other elements of con-
would be caused by the presence of the accused and not by tHeontation.

formal courtroom setting. “Denial of face-to-face confronta-

tion is not needed to further the state interest in protecting the The language of MRE 611(d) and R.C.M. 914A raise several
child witness from trauma unless it is the presence of the defenissues because they go well beyond the facts and loGiaaf.

dant that causes the traunia.Finally, the trial court must find  We will analyze the provisions of these new rules to try to iden-
that that “the emotional distress suffered by the child witness intify the state interest involved, why the provision is necessary
the presence of the defendant is more tth@minimusi.e., to further the state interest, and how the testimony’s reliability
more than ‘mere nervousness or excitement or some reluctancis guaranteed.

to testify . . . ."%®

Second, the proposed procedure must be necessary to further Military Rule of Evidence 611(d)
an important state interest. The important public policy served
by the Maryland statute reviewed by the Supreme Court in  Military Rule of Evidence 611(d)(3) provides that,
Craig was “to safeguard the physical and psychological well- “[rflemote live testimony will be used only where the military
being of child victims by avoiding, or at least minimizing, the judge makes a finding on the record that a chilchible to tes-

emotional trauma produced by testifyirfd. The Court held tify in open courin the presencef the accused? for one of
four reasons. The requirement that the child be unable to testify

if the State makes an adequate showing of codifiesCraig’s requirement that the distress be more tthan
necessity, the state interest in protecting child minimus. Military Rule of Evidence 611’s requirement that the
witnesses from the trauma of testifying in a child be unable to testify is similar to the requirement of the
child abuse case is sufficiently important to Maryland statute reviewed i@raig. In Craig, the statutory
justify the use of a special procedure that per- procedure could only be used if the emotional trauma was inca-
mits a child witness in such cases to testify at pacitating?® In Craig, the Court did not decide the minimum
trial against a defendant in the absence of showing of emotional trauma required for the use of special
face-to-face confrontation with the defen- procedures because the standard specified in the Maryland stat-
dant?® ute clearly met constitutional standafdsSimilarly, MRE

611(d)(3) requires that the child be incapacitated, or unable to

Finally, the proposed procedure must guarantee the reliabil-testify. Military Rule of Evidence 611(d)’s required showing of
ity of the testimony. The Court said that the combined elementshe level of distress also meets constitutional standards.
of the right to confrontation ensure that evidence admitted
against an accused is reliable. The Court identified the ele- Military Rule of Evidence 611(d)(3) requires that the child
ments of confrontation as physical presence in the courtroom irbe unable to testify in the presence of the accused. This may be
the presence of the defendant, the witness’s oath, cross-examiess than the required showing of necessity announdasig.
nation, and the observation of the witness’s demeanor by thdn Craig, the Court required that the trial court find that the

22. 1d. at 856.

23. Id.

24. |d. at 854.

25. Id. at 855.

26. Id. at 846.

27. 1d. at 850.

28. SeeExec. Order No. 13,140, 64 Fed. Reg. 55,115, 55,118 (1999) (emphasis &keed)sd 8 U.S.C.S. § 3509(b)(1)(B) (LEXIS 2000). “The court may order
that the testimony of the child be taken by closed-circuit television . . . if the court finds that the child is unabiieitodesh court in the presence of the defendant.”

Id.

29. The Maryland statute required a determination that the child witness would suffer “serious emotional distress suchilthabtimot reasonably communicate.”
Craig, 497 U.S. at 856.

30. Id.
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child witness would be traumatized, not by the courtroom gen-tress caused by testifying in the presence of the accused in a

erally, but by the presence of the defendant. child abuse case. To comport withaig, the fear must cause
emotional distress and the fear must be of the acétidéthis

Denial of face-to-face confrontation is not provision is used in a case other than a child sexual abus# case,
needed to further the state interest in protect- or if a child victim testifies from a remote location based on fear
ing the child witness from trauma unless it is (and not emotional trauma), the proponent of the witness will
the presence of the defendant that caused the have to identify the state interest being promoted and explain
trauma. In other words, if the state interest why these procedures are necessary to further the state interest
were merely the interest in protecting child because fear (independent of emotional trauma) does not fall
witnesses from courtroom trauma generally, under the state interest found sufficiently important to justify
denial of face-to-face confrontation would be the derogation of the right of confrontationGnaig.
unnecessary because the child could be per-
mitted to testify in less intimidating sur- Military Rule of Evidence 611(d)(3)(B) provides that remote
roundings, albeit with the defendant live testimony will be used in those cases in which the military
present? judge makes a finding that a child is unable to testify in open

court in the presence of the accused because of a substantial
Clearly, Craig requires the emotional distress to be caused bylikelihood, established by expert testimcfiyhat the child
the presence of the defendant. Military Rule of Evidence would suffer emotional trauma from testifyiffigThis formula-
611(d)(3) only requires the child to be unable to testify in the tion may require less than the showing of necessity required by
presence of the accused. The preposition is important. Unde€raig. In Craig, the Court said “[t]he trial court must also find
MRE 611(d)(3) and R.C.M. 914A, a child, who is so trauma- that the child witnesaould be traumatizechot by the court-
tized by the formal trappings of the courtroom that she couldroom generally, but by the presence of the defendanthe
not testify, would be required to testify via closed circuit televi- Maryland statute reviewed @raig required “that the child wit-
sion from a remote location. This would satisfy MRE nesswill suffer ‘serious emotional distress such that the child
611(d)(3), but violateCraig. Military Rule of Evidence cannot reasonably communicaté’™The Court did not speak
611(d)(3) must be read to require the trauma be caused by thi terms of “substantial likelihoods.” If a trial judge does not
presence of the accused to be consistent with the constitutionatarefully make his findings, it is possible to satisfy the require-
law. Military judges must be careful to make this finding on the ments of MRE 611(d) and still violatraig.
record.
Military Rule of Evidence 611(d)(3)(C) provides that remote

Military Rule of Evidence 611(d)(3)(A) provides that live testimony will be used in those cases in which the military
remote live testimony will be used when the military judge judge makes a finding that a child is unable to testify in open
makes a finding that a child is unable to testify in open court incourt in the presence of the accused because the child suffers
the presence of the accused because of*fetnis language is  from a mental or other infirmity. To the extent that this provi-
substantially the same as the United States €o@eaig does sion allows alternative procedures to be used without a showing
not discuss fearCraig approved of diminishing the right of of emotional trauma to the witness, this provision is constitu-
confrontation to protect child victims from the emotional dis- tionally untested. I€raig, the Court upheld Maryland’s statu-

31. Id.
32. Id.
33. Exec. Order No. 13,140, 64 Fed. Reg. at 55,118.

34. “The court may order that the testimony of the child be taken by closed-circuit television . . . if the court fihdscthilt is unable to testify in open court in
the presence of the defendant, for any of the following reasons: (i) The child is unable to testify because of feaC.L&WBHI(b)(1)(B) (LEXIS 2000).

35. Cases that have used remote testimony under 18 U.S.C.S. § 3509(b)(1)(B) involved fear of the defendant that causedaemati®@e@United States v.
Rouse, 111 F.3d 561 (8th Cir. 1997); United States v. Carrier, 9 F.3d 867 (10th Cir. 1993); United States v. Farley,1292(E@t Cir. 1993).

36. See supraote 8. Military Rule of Evidence 611(d) requires the use of R.C.M. 914A’s procedures in cases involving abuse of a ciildstitdvéblence. By
definition, “cases involving abuse of a child” includes physical abuse and child neglect.

37. The requirement for expert testimony is not a constitutional requirement, but experts are normally used to prove thetemotinSee, e.g.United States
v. Anderson, 51 M.J. 145 (1999).

38. Exec. Order No. 13,140, 64 Fed. Reg. at 55,56218 U.S.C.S. § 3509(b)(1)(B)(ii).
39. Maryland v. Craig, 497 U.S. 836, 856 (1990) (emphasis added).

40. Id. (emphasis added).
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tory procedure for receiving testimony via one-way closed the use of a two-way closed circuit television system. The
circuit television based on the state’s interest in protecting childUnited States Code provides that “the conaty order that the
witnesses fronthe trauma of testifying in a child abuse cése. testimony of the child be taken by closed-circuit televisisn.”
The government may have an interest in securing testimonyRule for Courts-Martial 914A provides that after the military
from children with infirmities, but this is a different interest judge has determined that the requirements of MRE 611(d)(3)
than the one considered@raig. Craig clearly required a link  have been satisfied, the judge will determine the procedure to
between the emotional trauma suffered by the child and thebe used based on the exigencies of the situétiorhe rule
presence of the accus&dThis provision may not survive con- states a preference for two-way closed circuit televi§iand
stitutional review if the infirmity is not linked to the accused the rule specifies that “[t]he witneskall testify from a remote
because the proposed procedure would not be necessary to fulecation outside the courtroom’” The United States Code
ther the important state interest. gives trial judges the option of using closed circuit television;
the new Rule for Courts-Martial requires the trial judge to have
Military Rule of Evidence 611(d)(3)(D) provides that the child witness testify from a remote location, with a prefer-
remote live testimony will be used when the military judge ence for closed circuit televisidh.
makes a finding that a child is unable to testify in open court in
the presence of the accused because of conduct by an accusedBetween 1990, whe@raig was decided, and 1999, when
or defense counsel. This provision appears to be based on theéxecutive Order 13,140 was signed, military courts sanctioned
waiver of the Sixth Amendment right to confrontation by the the use of several methods for preventing emotional distress to
accused® Arguably, the requirements bfaryland v. Craigdo child witnesses. They include the use of partitiSigving the
not apply to this provision. witness testify with her back to the accused but facing the judge
and couns€el having the witness testify with her profile to the
Judges and practitioners should make sure that the judge’sccused! the whispemethod3? and combinations of these
findings satisfy the requirements bfaryland v. Craig. By procedure$® In all of these procedures, the child witness testi-
making findings that satisfy the requirementsGshig, the fied inside the courtroom.
judge will satisfy the requirements of MRE 611(d). As noted,
however, it is possible to satisfy MRE 611(d), yet still violate Does R.C.M. 914A's mandate for testimony from outside the
Craig. courtroom mean that these procedures can no longer be used?
Probably not. Use of the R.C.M. 914A procedures depends on
. a finding that the requirements of MRE 611(d)(3) have been
Impact On Other Substitutes For Face-To-Face satisfied. One of the requirements of MRE 611(d)(3) is that the
Confrontation judge find on the record that theHild is unable to testify in
A big difference between 18 U.S.C. § 3509 and R.C.M. open court in the presence of the accuSédMilitary Rule of
914A is the amount of discretion the trial judge has in directing Evidence 611's requirement that the child be unable to testify is

41. Id. at 855.
42. See supraote 22 and accompanying text (explaining the requirements for a showing of necessity).

43. Cf. United States v. Paaluhi, 50 M.J. 782 (N.M. Ct. Crim. App. 1999) (finding the accused waived his right to confrontatiarwithess’s unavailability was
a direct result of the actions of the accused).

44. 18 U.S.C.S. § 3509(b)(1)(B) (LEXIS 2000) (emphasis added).

45. The analysis to R.C.M. 914A, together with R.C.M. 914A(a)(1), makes it clear that the judge’s discretion is limitedtteousiay closed circuit television or
one-way closed circuit televisiorseeMCM, supranote 3, R.C.M. 914A analysis (1998); Exec. Order No. 13,140, 64 Fed. Reg. 55,115, 55121 (1999).

46. MCM,supranote 3, R.C.M. 914A(a)SeeExec. Order No. 13,140, 64 Fed. Reg. at 55,116.

47. MCM,supranote 3, R.C.M. 914A(a)(1); Exec. Order No. 13,140, 64 Fed. Reg. at 55,115-16 (emphasis added).

48. Another alternative is a videotaped deposition. Under federal law, a district court judge can order a videotaped idesitioihusing remote live testimony.
18 U.S.C.S. § 3509 (b)(2). The 1999 changes tdtBbI did not include the videotaped deposition opti&eeExec. Order No. 13,140, 64 Fed. Reg. at 55, Bée
alsoBerger,supranote 18, at 28 (arguing the military should adopt the videotaped deposition provisions of the Child Victims’ and ChildSMRigrgseAct).

49. United States v. Batten, 31 M.J. 205 (C.M.A. 1990).

50. United States v. Thompson, 31 M.J. 168 (C.M.A. 1990).

51. United States v. Williams, 37 M.J. 289 (C.M.A. 1993).

52. The child victim whispered her answers to her mother who repeated the answers in open court. The mother was centiéiguteeanUnited States v. Romey,
32 M.J. 180 (C.M.A.).
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similar to the requirement of the Maryland statute reviewed in Constitution was satisfied. Similarly, if R.C.M. 914A is not
Maryland v. Craig® In Craig, the Court did not decide the the exclusive legal authority for using extraordinary methods of
minimum showing of emotional trauma required for the use of testimony, military judges could use special procedures such
special procedures because the standard specified in the Maryhat the witness could testify inside the courtroom when the
land statute clearly met the constitutional standafsb, a child judge finds the witness would suffer emotional distress that is
witness could suffer some emotional distress moredhanin- more tharde minimusbut less than disabling.
imus®” but the distress may not be so severe as to prevent her
from being able to testify. In this case, R.C.M. 914A would not
apply, and the court-martial could use special procedures where ExpandingMaryland v. Craig
the witness testifies from within the courtroom.
United States v. Shab&zrepresents an attempt to expand

This result assumes that R.C.M. 914A is not the exclusivethe use of remote live testimony. $habazzthe trial judge
legal authority for using alternative forms of testimony. In allowed a key government witness, Mrs. White, to testify via
Marx v. Texas® the Texas Supreme Court held, although the video teleconference (VTC) from San Diego, California; the
legislature prescribed a specific alternative testimonial proce-trial was in Okinawa, Japan. Mrs. White was an adult witness
dure under certain defined circumstances, the court was free téo an assault. Mrs. White reluctantly agreed to return to Japan
develop different procedures under other circumstances, ago testify but changed her mind at the last mifitit&ince the
long as the different procedures comported with the Constitu-government had no authority to subpoena Mrs. White to return
tion>® A Texas statute provided for testimony by closed circuit to Japan, the government requested permission to take her tes-
television by victims of the crimes for which the defendant is timony via VTC. The military judge rejected the idea of mov-
on trial if thevictim of the offense waanderthirteen years of  ing the trial to California, and claimed that VTC was preferable
age® In Marx, the victim-witness was allowed to testify by to using former testimofi§or a depositiof® Mrs. White testi-
way of closed circuit television even though she was thirteenfied via VTC.
years old. Moreover, a witness, who was not a victim of the
offense for which Marx was being tried, was also allowed to  The Navy-Marine Corps Court of Criminal Appeals set
testify by closed circuit televisiol. The court found no statu-  aside the finding of guilty of the charge related to Mrs. White's
tory violation because the statute did not apply. Since the trialtestimony. The court found the accused’s right to confront Mrs.
judge made the requisite findings of necessity, the United State§Vhite was violated because the trial judge failed to ensure the

53. SeeUnited States v. Anderson, 51 M.J. 145 (1999) (using screens and closed circuit teledsiersonis a good case for practitioners to read because the
opinion includes extensive portions of the record of trial where the judge made findings of fact based on the testimgoyeshthent’s expert witness, where the
judge described the procedures that would be used, and where the judge instructed the members concerning the specidlepmgagzkdesThese extracts may
be helpful to counsel and judges when making the factual record supporting the finding of necessity, fashioning an gmpagliate and instructing the panel
members.

54. MCM,supranote 3, ML. R. B/ip. 611(d)(3); Exec. Order No. 13,140, 64 Fed. Reg. 55,115, 55,118 (1999) (emphasis added).

55. The Maryland statute required a determination that the child witness would suffer “serious emotional distress suchilthatthnot reasonably communicate.”
Maryland v. Craig, 497 U.S. 836, 856 (1990).

56. Id.

57. To get an idea of just how minintd minimusnay be, seblarx v. Texas987 S.W.2d 577 (Tx.gert. deniegd120 S. Ct. 574 (1999). “If the lower court’s opinion
in this case is in the ballpark, the ‘minimum showing’ required is no showing at all, and in all abused-child-witnesssdaeastthexception has swallowed the
constitutional rule.”"Marx, 120 S. Ct. at 574 (Scalia, J., dissenting from a denial of certiorari).

58. Marx, 987 S.W.2d at 577.

59. Id. at 583.

60. Id. at 579 (emphasis added).

61. Id.

62. Id. at 580-81.

63. 52 M.J. 585 (N.M. Ct. Crim. App. 1999).

64. Id. at 590.

65. An interesting remark considering there was no former testimony by this witdeas591 n.6.

66. Id.at 590-91.
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reliability of her trial testimon$’ During trial, and again after  court stated, “[t|here are various interests that must be balanced
trial, the defense counsel objected to Mrs. White'’s testimony against the defendant’s right of confrontation, including the
because he could hear a voice at the VTC site coaching the witGovernment’s ‘strong interest in effective law enforcement,’
ness® The court faulted the trial judge for not enforcing a clear [citing Ohio v. Roberts448 U.S. 56 (1980)] . . . the state’s com-
protocol to control the remote site, for not immediately inquir- pelling ‘interest in the physical and psychological well-being of
ing into the matter when the judge heard a voice at the remote minor victim,’ [citation omitted] and the ‘societal interest in
site repeating questions to the witness, and for not fully devel-accurate factfinding.”™ Nonetheless, taking Mrs. White’s tes-
oping the amount of coaching the witness received at the posttimony via VTC was not necessary to further any of these state
trial Article 39(a) sessioff. interests.

The court did not address the more fundamental question of The government certainly has a strong interest in effective
whether taking the testimony of an adult eyewitness via VTC islaw enforcement. But unlik®hio v. Robertd’ in Shabazzthe
necessary to further an important state intefestvhile the government’s witness was available to testify. The problem
right to confront witnesses is a fundamental right, it is not abso-was the government could not force her to appear in court
lute. The right to confront witnesses may be abridged towhere the government wanted to try the caseRdberts the
accommodate important state interéstslowever, abrogating  witness could not be located and subpoeradnlShabazzthe
the confrontation right must be necessary to further the impor-government had other options. The trial could have been held
tant state intere$t. Whenever a court deviates from the com- in California or the witness could have been deposed. The trial
mon form of confrontation, the court must ensure the reliability judge rejected these options without comniénBecause the
of the testimony® In Craig, the important state interest upon government had other options to procure the testimony of Mrs.
which the Court based its decision was the interest in protecting/NVhite, receiving the testimony via VTC was not necessary to
child witnesses from the trauma of testifying in child abuse further this important state interest. Similarly, receiving testi-
cases* The procedure only furthered the state’s interest if the mony by VTC is not necessary to vindicate the societal interest
procedure was necessary in the particular case in which the pran accurate fact-finding because the government had other ways
cedure was proposed. If the trial court made a case-specifito receive the testimony. The state interest in protecting minor
showing of necessity (that is, that the child would be trauma-children does not apply in this case; Mrs. White was an adult.
tized), then the court could constitutionally use alternate proce-The interest this arrangement furthered is the government inter-
dures that eliminate the trauma but preserve the reliability of theest in avoiding administrative inconvenience and delay. This
evidence’® interest, however, is not important enough to trump an explicit

constitutional right.

In Shabazzneither the trial court nor the appellate court
identified which state interest justified abridging the accused’s  Another case that expands the use the remote live testimony
right to confrontation. Moreover, the court did not discuss how in criminal cases i®Jnited States v. Gigant. Gigante was
the use of VTC was necessary to further the state interest. Theonvicted of racketeering, conspiracy to commit murder, and

67. Id. at 594.
68. Id. at 591-92.
69. Id. at 594.

70. “Assuming that the use of VTC was necessary in thiswasgonetheless find that the appellant’s Sixth Amendment right to confront Mrs. White was violated
when the military judge failed to ensure the reliability of her testimony . ld. (emphasis added).

71. Chambers v. Mississippi, 410 U.S. 284, 295 (1973).

72. Maryland v. Craig, 497 U.S. 836, 852 (1990).

73. 1d. at 857.

74. 1d. at 855.

75. Id. at 857.

76. United States v. Shabazz, 52 M.J. 585, 593 (N.M. Ct. Crim. App. 1999).
77. 448 U.S. 56 (1980).

78. Id. at 59-60.

79. Shabazz52 M.J. at 591 n.7.
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conspiracy to commit extortion in connection with the criminal the Confrontation Clause reflectspeefer-

activity of La Cosa Nostra. The government called six former encefor face-to-face confrontation at trial . .
members of the Mafia as witnesses against Gigante. One wit- . a preference that “must give way to consid-
ness’s testimony was taken via two-way closed circuit televi- erations of public policy and the necessities
sion from a remote location. The witness was a participant in of the case” . . . our precedents confirm that a
the Federal Witness Protection Program and, at the time of trial, defendant’s right to confront accusatory wit-
was in the final stages of an inoperable, fatal cancer. Medical nesses may be satisfied absent a physical,
experts testified that it would be medically unsafe for the wit- face-to-face confrontation at trial only where
ness to travel to New York for testimony, but not life-threaten- denial of such confrontation is necessary to
ing 8 further an important public policy and only
where the reliability of the testimony is oth-
The trial judge based his decision on the judge’s inherent erwise assured.
power under Federal Rules of Criminal Procedure 2 and 57(b)
to conduct a criminal trial in a just mani&fThe trial judge did The critical inquiry inCraig was whether the use of Mary-

not make findings that these procedures were necessary to futand’s statutory one-way closed circuit television procedure
ther an important public policy. The appellate court noted thewas necessary to further an important state int&reghe bal-
classicCraig formulation-the Confrontation Clause may be ance of the opinion discusses whether Maryland’s procedure
satisfied absent face-to-face confrontation at trial where thesufficiently preserved the other elements of the confrontation
denial of face-to-face confrontation is necessary to further anright, whether the proffered state interest in protecting child
important public policy and only where the reliability of the tes- victims is sufficiently important to justify the abridgment of the
timony is otherwise assurebut held thaCraig’s formulation defendant’s confrontation right, and what showing of necessity
was intended to constrain the use of one-way closed circuit teleis required before abridging the defendant’s right. Nothing in
vision® “Because [the trial judge] employed a two-way sys- the opinion limits this analysis to the use of one-way closed cir-
tem that preserved the face-to face confrontation celebrated byuit television. Nothing in the opinion indicates that this anal-
Coy, it is not necessary to enforce t@eaig standard in this  ysis does not apply to two-way closed circuit television.
case.? The court noted the trial judge could have ordered a
deposition to preserve the witness’s testimony, and that the two- The court’s distinction between one-way and two-way
way closed circuit television procedure afforded greater protec-closed circuit television is a distinction without a difference.
tion of the right to confrontation than a deposition. Therefore, Craig addresses the permissibility of eliminating the constitu-
the court reasoned, use of this procedure did not deny Gigantéonal requirement for face-to-face confrontation in the pres-
the right to confrontatiof?. ence of the accused. Although two-way closed circuit
television allows the witness to see the accused on television
The court’s assertion that th€raig standard is only  while testifying, neither process allows for face-to-face con-
designed to constrain the use of one-way closed circuit televi-frontation in the presence of the accusedCiaig, the Court
sion is questionabl®. To limit Craig to its facts, one must emphasized the importance of face-to-face confrontation in the
ignore most of the opinion. K@raig, the Court noted that: presence of the accus®&dThe language and logic of the opin-
ion make clear that any derogation of the confrontation right by
any method must satisfy the standard enunciat€ntaig.*

80. 166 F.3d 75 (2d Cir. 199%prt. denied120 S. Ct. 931 (2000).

81. Id. at 78-80.

82. Id. at 80.

83. Id. at 80-81.

84. Id. at 81.

85. Id. at 81-82.

86. The court’s assertion igantethat the two-way closed circuit television procedure afforded greater protection of the right to confrontation than andepositio
would is also questionable. @raig, the court identified the elements of the right of confrontation: physical presence, oath, cross-examination, and observation
demeanor by the trier of fact. Maryland v. Craig, 497 U.S. 836, 846 (1990). In a deposition that is videotaped, the evitesssdamined while under oath in the
physical presence of the accused. The trier of fact can observe the witness’'s demeanor while testifying. When a twd-gu@yitltdevision system is used, the
witness testifies under oath, subject to cross-examination, and the trier of fact can observe the witness’s demeanothdHwitree®s,does not testify in the physical
presence of the accused. A videotaped deposition therefore protects the right to confrontation better than two-wayuitdsébisian.

87. Id.

88. Id. at 852.
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Justice Scalia dissented from the denial of certiordvianx dant’s brother, violated Benjamin Lilly’s right to confront wit-

v. Texas. nesses, but they could not agree on a rationale. To determine
the impact ofLilly, one must understand the differences

| dissented irCraig, because | thought it sub- between the three approaches the Court took.
ordinated the plain language of the Bill of
Rights to the “tide of prevailing current opin- In December 1995 three meBenjamin Lilly, his brother
ion.” [citations omitted] | do not think the Mark, and Mark’s roommatéroke into a home and stole
Court should ever depart from the plain liquor, guns and a safe. The next day, they robbed a small coun-
meaning of the Bill of Rights. But when it try store and shot at geese with their stolen weapons. When
does take such a step into the dark it has an their vehicle broke down, they abducted a man and stole his car.
obligation, it seems to me, to clarify as soon They drove the man to a deserted area and killed him. The trio
as possible the extent of its permitted depar- committed two additional robberies before being appre-
ture® hendec?®

In Marx, Gigante andShabazztrial courts tested the limits of While being interrogated by police, Mark Lilly made several

Craig and the Sixth Amendment’s Confrontation Claulbhti- incriminating statements. He admitted that he stole liquor dur-

mately, the United States Supreme Court will have to decideing the initial burglary and a twelve-pack of beer in a later rob-
how far trial courts can go to accommodate withesses who canbery. Mark admitted he was present during the robberies and
not or will not testify in the conventional manner. Until then, the murder. Mark said that his brother, Benjamin, instigated the
practitioners and judges should be very careful when derogatearjacking and was the one who shot the viéfim.

ing the accused’s confrontation right. Practitioners and judges

must understand the limits and rationaleGohig. Before When Benjamin Lilly went to trial, the state called Mark as
allowing remote testimony by an adult witness, or in a case nota witness. When Mark invoked his privilege against self-
involving child sexual abuse, the proponent of the remote testi-incrimination, the state offered the statements Mark made to the
mony must be able to identify the state interest involved, howpolice as statements against penal interest. The court admitted
the use of remote testimony furthers the state interest, and howhe statements over defense objectforlhe jury convicted

the remote testimony will otherwise assure the reliability of the Benjamin Lilly and recommended the death penalty, which the
testimony. court imposed®

The Supreme Court of Virginia found that the statements fell
Confrontation and Hearsay within the statement against penal interest exception to the Vir-
ginia hearsay rule. Moreover, the Supreme Court of Virginia
In Lilly v. Virginia,®? the United States Supreme Court con- found that this exception to the hearsay rule is a firmly-rooted
sidered whether the exception to the hearsay rule for statementsxception to the Virginia hearsay ruife.The United States
against penal interest is a firmly-rooted hearsay exception.Supreme Court reviewed the case to determine whether Mark
Lilly is a complicated opinion. All nine justices agreed that the Lilly’s statements fall within a firmly-rooted hearsay exception
admission of out-of-court statements by Mark Lilly, the defen- for purposes of satisfying the Sixth Amendment Confrontation

89. id. “We have recognized, for example, that face-to-face confrontation enhances the accuracy of factfinding by reducing trewisketsa will wrongfully
implicate an innocent personld. at 846. The Court citedoy v. lowa “It is always more difficult to tell a lie about a person ‘to his face’ than ‘behind his back.’ .
.. That face-to-face presence may, unfortunately, upset the truthful rape victim or abused child; but by the same tat@rfaumayand undo the false accuser, or
reveal the child coached by a malevolent adult.” Coy v. lowa, 487 U.S. 1012, 1019-20 (1988). “There is something deematurentizat regards face-to-face
confrontation between accused and accuser as ‘essential to a fair trial in a criminal proseddtiahI017.See Craig497 U.S. at 846-47.

90. See supranotes 49-53 for cases where courts have applie@rig analysis to cases not involving one-way closed circuit television.

91. Marx v. Texas, 120 S. Ct. 574 (1999) (Scalia, J., dissenting from a denial of certiorari).

92. 527 U.S. 116 (1999).

93. Id. at 125.

94. Id.

95. Id. The defense objected on two grounds. First, the statements were not against Mark’s penal interest because they shiketd Berijiamin Lilly and
Mark’s roommate. Second, admission of the statements violated the Confrontation Clause of the Sixth Amendment, whidhdmpdre¢ed against the states
through the Fourteenth Amendment.

96. Id.

97. Id.
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Clause® A plurality of the Court held that these statements did What is a firmly-rooted hearsay exception?
not fall within a firmly-rooted hearsay exception and the admis-
sion of the statements violated Benjamin Lilly’s constitutional

right to confrontatiort?

Justice Stevens described what makes a hearsay exception a
firmly-rooted hearsay exception.

We now describe a hearsay exception as
“firmly-rooted” if, in light of “longstanding
judicial and legislative experience,” [citation
omitted] it “rest[s][on] such [a] solid founda-
tio[n] that admission of virtually any evi-
dence within [it] comports with the substance
of the constitutional protection.” [citations

The Confrontation Clause does not prohibit the introduction
of all hearsay statements. However, when a prosecutor offers
an out-of-court statement and the declarant does not testify, the
Confrontation Clause is implicated. The Supreme Court has
created and refined a methodology for analyzing the constitu-
tionality of hearsay statemerits.

[T]he veracity of hearsay statements is suffi-
ciently dependable to allow the untested
admission of such statements against an
accused when (1) “the evidence falls within a
firmly-rooted hearsay exception” or (2) it
contains “particularized guarantees of trust-
worthiness” such that adversarial testing
would be expected to add little, if anything,
to the statements’ reliability*

omitted] This standard is designed to allow
the introduction of statements falling within
a category of hearsay whose conditions have
proven over time ‘to remove all temptation to
falsehood, and to enforce as strict an adher-
ence to the truth as would the obligation of an
oath’ and cross-examination at trial. . . .
Established practice, in short, must confirm
that statements falling within a category of

hearsay inherently “carr[y] special guaran-
tees of credibility” essentially equivalent to,
or greater than, those produced by the Con-
stitution’s preference for cross-examined
trial testimony®®

Justice Stevens, writing for a four-justice plurality, found
that statements against penal interest offered by a prosecutor to
establish the guilt of an alleged accomplice of the declarant did
not fall within a firmly-rooted hearsay exception. Moreover,
the plurality doubted that statements given under conditions
that implicate the core concerns of the eldparteaffidavit Justice Stevens pointed out that the “against penal interest”
practice could ever be reliable enough to satisfy the Confronta-exception to the hearsay rule is not premised on the declarant’s
tion Clause without adversarial testiffg. Mark Lilly’s state- inability to reflect before making the statem#&fit.He noted
ments implicated the core concerns of #éxeparteaffidavit that the exception is of “quite recent vintag®."As a result of
practice because the statements were given to the police durinthe shallowness of the legislative and judicial experience with
a custodial interrogation, and the defendant did not get anthis exception, and a long line of cases that declare accom-
opportunity to cross examine the declarant at trial. plices’ confessions that incriminate others “presumptively

98. Id. at 127.
99. Id. at 136.

100. White v. lllinois, 502 U.S. 346 (1992); Idaho v. Wright, 497 U.S. 805 (1990); Bourjaily v. United States, 483 U.S8T),Jdited States v. Inadi, 475 U.S.
387 (1986); Ohio v. Roberts, 448 U.S. 56 (1980).

101. Lilly, 527 U.S. at 127. This article will refer to the second prong of this test as the residual trustworthiness test.

102. “The primary object of the [Confrontation Clause] was to prevent depositierparteaffidavits, such as were sometimes admitted in civil cases, being used
against the prisoner in lieu of a personal examination and cross examination of the witness . . . .” Mattox v. Unite86Stats237, 242 (1895). Tlea parte
affidavit practice was an abuse common in England in the 16th and 17th Century.

In 16th—century England, magistrates interrogated the prisoner, accomplices, and others prior to trial. These interesgatitersied only
for the information of the court. The prisoner had no right to be, and probably never was, present. . . . At the tfjaldtfelias usually
given by reading depositions, confessions of accomplices, letters, and the like; and this occasioned frequent demarigsrigr thehpre
his ‘accusers,’ i.e., the withesses against him, brought before him face to face” . . . .The infamous trial of Sir WghenrRdlarges of treason
in 1603 in which the Crown’s primary evidence against him was the confession of an alleged co-conspirator (the confespiodiates r
before trial and probably had been obtained by torture) is a well-known example of this feature of English criminal procedure.

White 502 U.S. at 361 (Thomas, J., concurring in part and concurring in the judgment) (citations omitted). Undpatteaffidavit practice, prosecutors proved
their cases by presenting out-of-court statements without giving the accused the opportunity to cross-examine the d&dakdlht($27 U.S. at 127.

103. Lilly, 527 U.S. at 127-28.

104. Id.
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unreliable,*the Court held that accomplices’ confessions that Clause. According to these two justices, the Confrontation
inculpate others are not within a firmly-rooted hearsay excep-Clause extends only to witnesses who testify at trial and to
tion.1” The Court also noted that this category of statements‘extrajudicial statements only insofar as they are contained in
included statements that function similarly to those used in theformalized testimonial material, such as affidavits, depositions,
ancientex parteaffidavit systent® prior testimony, or confession$?¥ Justice Scalia characterized
the admission of Mark Lilly’s statements as a “paradigmatic
Confrontation Clause violatiof* because Mark Lilly made
The Residual Trustworthiness Test the out-of-court statements to the police during a custodial
interrogation and the prosecutor did not make Mark available
Justice Stevens evaluated Mark Lilly’'s statements under thefor cross-examination. Such statements resemble the abusive
second prong of thRobertstest, even though the Virginia practice of trial byex parteaffidavit.
Supreme Court did not perform this part of the anal{f8is.
Hearsay that does not fall with a firmly-rooted hearsay excep- Chief Justice Rehnquist, joined by two other justices, agreed
tion can be reliable enough to satisfy the Confrontation Clausethe statements at issue violated the Confrontation Clause.
“[w]hen a court can be confident . . . that ‘the declarant’s truth- However, Chief Justice Rehnquist wrote that it was unneces-
fulness is so clear from the surrounding circumstances that thesary for the Court to decide the issue of whether statements
test of cross-examination would be of marginal utility . .21%™  against penal interest fall within a firmly-rooted hearsay excep-
Because Mark was in custody, made his statements under policeéon. The Chief Justice argued that the statements at issue were
supervision, responded to leading questions, had a motive toot against the declarant’s penal inteféstTherefore, the
exculpate himself, and was under the influence of alcohol, theCourt did not have to decide if the Confrontation Clause allows
Court concluded the statements were not so reliable that adverthe admission of a “genuinely self-inculpatory statement that
sarial testing would add nothing to their reliabifity. Since also inculpates a codefendant . 1¢."The Chief Justice would
Mark Lilly’s statements failed both prongs of the test, the leave open the possibility that statements against penal interest
Supreme Court reversed the decision of the Virginia Supremeto fellow prisoner8’” and confessions to family members are
Courtt? reliable enough to satisfy the Confrontation Clatfse.

Justice Scalia and Justice Thomas concurred in the judgment Although the Court’s Confrontation Clause jurisprudence is
separately, but share a similar view of the Confrontation not much clearer aftdrilly than before.illy, the case contains

105. Id. at 131.
106. Id.
107. Id. at 133.
108. Id. at 131. See supraote 102 and accompanying text (describingeth@arteaffidavit system).
109. Id. at 133.
Neither [the Virginia Supreme Court] nor the trial court analyzed the confession under the second proRglmértsequiry, and the discus-

sion of reliability cited by the Court . . . pertained only to whether the confession should be admitted under state lesarsstyunder the
Confrontation Clause. Following our normal course, | see no reason for this Court to reach an issue upon which the $oslié moayoass.

Id. at 141 (Rehnquist, C.J., concurring in the judgment).

110. Id. at 134.

111. Id. at 136.

112. Id.

113. Id. at 138 (Scalia, J., concurring in part and concurring in the judgment).
[The Ohio v. Robertanalysis] implies that the Confrontation Clause bars only unreliable hearsay. Although the historical concern with trial
by affidavit and anonymous accusers does reflect concern with the reliability of the evidence against a defendant, trek&auseistinc-
tion based on the reliability of the evidence presented. Nor does it seem likely that the drafters of the Sixth Amencideehtaermit a

defendant to be tried on the basiggrfparteaffidavits found to be reliable. . . . Reliability is more properly a due process concern. There is no
reason to strain the text of the Confrontation Clause to provide criminal defendants with a protection that due procgs®vlieadiiem.

White v. lllinois, 502 U.S. 346, 363-64 (1992) (Thomas, J., concurring in part and concurring in the judgment).

114. Lilly, 527 U.S. at 138.
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several helpful tips for practitioners. Trial and defense counselhave not been subjected to adversarial testitigTherefore,
must understand the narrowness of the category of statementatements in the third category that are made independent of
Lilly affects. Statements against penal interest are a subset afovernmental influence may be reliable enough to rebut the
statements against intere’d?t. Statements against the presumption of unreliability. The Chief Justice specifically
declarant’s pecuniary or proprietary interests are not affected byreserved judgment on this issue when the statement against
Lilly. The plurality inLilly subdivided statements against penal penal interest was made to a fellow prisoner or to a family
interest into three categories: (1) voluntary admissions againstnember. The approach of Justices Scalia and Thomas also per-
the declarant; (2) exculpatory evidence offered by the defensamits admission of statements in the third category when the
to show the declarant committed the crime; and (3) statementgovernment was not involved in the making of the statement;
offered by the prosecution to prove the guilt of an alleged Justices Scalia and Thomas would not apply the Confrontation
accomplice of the declaralit. The statements inlly fall into Clause to extrajudical statements not contained in formalized
this third category. Statements that fall into the first two cate- testimonial material. Trial counsel should continue to offer
gories are not affected Hylly.??* As a result, the only state- statements against penal interest in those cases in which the
ments affected bkilly are statements made by a declarant that statements were made to someone who is not a government
incriminate a co-actor when the prosecution offers the state-official.
ment at the co-actor’s trial.

Trial and defense counsel must also understand the prece-

In reality, however, even a subset of the statements whichdential value ofLilly. The plurality concluded statements

fall into the third category may be unaffected bily. against penal interest do not fall within a firmly-rooted hearsay
Although the plurality concluded that statements against penalexception in Part IV. Parts Ill, IV, and V of Justice Stevens’
interest do not fall within a firmly-rooted hearsay exception, the opinion are not the opinion of the Court. Nevertheless, it is
plurality left open the possibility that some statements in the unlikely that the Court will find that statements against penal
third category could pass the residual trustworthiness?est. interest fall within a firmly-rooted hearsay exception in the
The plurality noted that statements in the third category are prefuture!?* Statements that fall within a firmly-rooted hearsay
sumptively unreliable and that it is highly unlikely that the pre- exception are statements which are made under “conditions
sumption can ever be rebutted when the “government is[which] have proven over time ‘to remove all temptation to
involved in the statements’ production . . . and [the statementsfalsehood, and to enforce as strict an adherence to the truth as

115.
When asked about his participation in the string of crimes, Mark admitted that he stole liquor during the initial burtfiatytenstole a 12-
pack of beer during the robbery of the liquor store. . . . He claimed, however, that while he had primarily been drinkingr fi&¢injamin
Lilly] and Barker [Mark Lilly’s roommate] had ‘got some guns or something’ during the initial burglary. . . . Mark said rtkext iged pulled

a gun in one of the robberies. He further insisted that petitioner had instigated the carjacking and that he (Markyé&lidhitihg to do with
the shooting’ of DeFilippis. . . . In a brief portion of one of his statements, Mark stated that [Benjamin Lilly] was the amewbDeFilippis.

Id. at 124-25.
116. Id. at 140.
117. SeeDutton v. Evans, 400 U.S. 74 (1970).
118. Lilly, 527 U.S. at 141.
119. SeeMCM, supranote 3, ML. R. Bvip. 804(b)(3).
120. Lilly, 527 U.S. at 128.
121. Statements in the first category are generally admissible under MRE 801(d)(2)(A). Since the accused is the deelaaotctnfrontation issue. Joint trials
could raise special problem&eeBruton v. United States, 391 U.S. 123 (1968). Statements in the second category do not raise a confrontation issue because th
statements are offered by the defenSeeChambers v. Mississippi, 410 U.S. 284 (1973) (illustrating the admission of statements in the second category).
122.
This, of course, does not mean, as the CHIEF JUSTICE and Justice Thomas erroneously suggest . . . that the ConfrontatipasElRease

“blanket ban on the government’s use of [nontestifying] accomplice statements that incriminate a defendant.” Rathemi¢amaphat the
Government must satisfy the second prong ofdh® v. Robertfcitation omitted] test in order to introduce such statements.

Lilly, 527 U.S. 133 n.5.
123. Id. at 135.

124. SedUnited States v. Gomez, 191 F.3d 1214, 1222 (10th Cir. 1999) (holding statements against penal interest do not fathhtirivoasd hearsay exception).
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would the obligation of an oath’ and cross-examination at adefendant’s conviction because the government violated her
trial.”*% For example, excited utterances and statements madeght to confrontation. Gomez was charged with conspiracy
for the purpose of receiving medical treatment were found toand possession with intent to distribute over fifty kilograms of
fall within firmly-rooted hearsay exceptiof®. The condition marijuana. To prove its case, the government called a co-con-
that removes all temptation to falsehood from the declarant ofspirator, who testified pursuant to a plea agreement, and the
an excited utterance is the stress caused by the excitement ofgovernment presented two written confessions inculpating the
startling event. The condition that guarantees the reliability of defendant from two other co-conspirators. Citirildy v. Vir-
statements made for the purpose of medical treatment is thginia, the court held these two written statements against inter-
expectation of receiving medical treatment. Statements againsést did not fall into a firmly-rooted hearsay exceptiGnThe
penal interest are not “based on the maxim that [the] statementsourt also held these statements did not have sufficient indicia
are made without a motive to reflect on the legal consequencesf reliability to satisfy the residual trustworthiness tést.
of one’s statement . . .27 Moreover, they are not made in sit-
uations that remove the temptation to lie because it is against This case is helpful to practitioners because the court dis-
the declarant’s interests to be untrutiféil. cussed ten factors used in analyzing the statements’ reliability
when conducting the residual trustworthiness test. The factors
Trial counsel must be prepared to satisfy the residual trust-the court discussed were: the amount of detail in the statement,
worthiness test when offering statements against penal interestvhether the statement was coerced, whether the declarant was
Trial counsel must understand that the particularized guaran-in a position to have personal knowledge of the events, whether
tees of trustworthiness must come from the circumstances surthe statement was given soon after the events, whether there
rounding the making of the stateméft. Corroborating was a reason for the declarant to retaliate against the defendant,
evidence that verifies the truth of the contents of the statementvhether there was an offer of leniency, the declarant’s
is irrelevant*® The standard for admission under the residual demeanor, whether the second declarant saw the written state-
trustworthiness test is high. To satisfy the residual trustworthi-ment of the first declarant, the declarant’s character for truthful-
ness test, the statements must be as reliable as statements tima#tss, and whether the statement was strongly against the

fall within a firmly-rooted hearsay exceptiéf. Trial counsel declarant’s interesf® Trial counsel can use these factors to
must be prepared to show that the conditions surrounding thelemonstrate the reliability of proffered hearsay from the cir-
making of the statements removed all temptation to lie. cumstances surrounding the making of the statement.

In a recent caséJnited States v. Gomé% the 10th Circuit Finally, counsel must evaluatiited States v. JacoB%in

Court of Appeals applied thelly decision and reversed the light of Lilly andGomez.In Jacobs the Court of Appeals for

125. Lilly, 527 U.S. at 128.

126. White v. lllinois, 502 U.S. 346 (1992).
127. Lilly, 527 U.S. at 128.

128. Id.

129. The relevant circumstances “include only those that surround the making of the statement and that render the dieciaintyoathy of belief.” Idaho v.
Wright, 497 U.S. 805, 819 (1990).

130. Lilly, 527 U.S. at 135.

131. “Because evidence possessing ‘particularized guarantees of trustworthiness’ must be at least as reliable as ettefnndedafirmly rooted hearsay excep-
tion . . . we think that evidence admitted under the former requirement must similarly be so trustworthy that advemnsgriabtédtadd little to its reliability.”
Wright, 497 U.S. at 821.

132. 191 F.3d 1214 (10th Cir. 1999).

133. Id. at 1222.

134. 1d. at 1223.

135. Id. at 1222-23.

136. 44 M.J. 301 (1996). The CAAF held that statements against penal interest fall within a firmly-rooted hearsay elcaypdicer, the CAAF remanded the
case to The Judge Advocate General of the Air Force to determine which parts of the declarant’s statement were trupasaif-inotiew ofWilliamson v. United
States 512 U.S. 594 (1994). Iwilliamson the Supreme Court held the hearsay exception for statements against interest “does not allow admission of non-self-
inculpatory statements, even if they are made within a broader narrative that is generally self-inculpatory.” On renmiaRdrtieeCdurt of Criminal Appeals found

that parts of the declarant’'s statement were not self-inculpatory and were erroneously admitted. However, the Air Fotoeddbererror harmless. The CAAF
affirmed the decision of the Air Force court. United States v. Jacobs, 48 M.J. 208 (1998).
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the Armed Forces (CAAF) held that declarations against penalcreate new dangers for violating the confrontation rights of a
interest fall within a firmly-rooted hearsay exceptiéh.The criminal defendant. The law is clear in the area of child sexual
CAAF’s holding inJacobsis vulnerable in light oLilly. First, abuse cases. A military judge need only do what military
the statements at issueJacobswere made by an accomplice judges have been doing for ten years: make sure the court’s
to police in a custodial interview. The statements fall within the findings satisfy the requirementsifiryland v. Craig In other

third sub-category of statements against penal interestcontexts, the law is just beginning to evolve. A military judge
described byilly. Second, the CAAF’s opinion ilacobscon- who allows remote live testimony of a witness in a case not
tains no analysis. The court held statements against penal inteinvolving child sexual abuse must be sure to identify the impor-
est fall within a firmly-rooted hearsay exception based on thetant state interest served by the remote testimony. The judge
weight of authority*® The court did not evaluate the legislative must also make findings that the remote testimony is necessary
and judicial experience with this category of hearsay to deter-to further the important state interest and assure the reliability
mine if the conditions surrounding the making of the statementsof the remote testimony.

“have proven over time ‘to remove all temptation to falsehood,

and to enforce as strict an adherence to the truth as would the Trial counsel and defense counsel must recognize the Con-
obligation of an oath’ and cross-examination at tri&l."The frontation Clause issue that arises when the government offers
CAAF based its decision on the fact that six circuit courts of hearsay against an accused soldier and the declarant does not
appeals treated declarations against penal interest as a firmlytestify at trial. Statements against penal interest are difficult
rooted hearsay exception and only two circuits didtfio©ne because the setting in which they are made may make the dif-
of the circuits that considered declarations against penal interference when the defense challenges their admission. Trial
est as a firmly-rooted hearsay exception was the 10th Circuitcounsel must be careful offering statements against penal inter-
The 10th Circuit no longer views statements against penal interest in those cases in which the declarant made the statement to
est as firmly-rooted hearsay in viewlolly.?* To the extenta  the police. Nevertheless, trial counsel should not over react to

plurality opinion can overrule a prior casdly probably over- Lilly v. Virginia. Trial counsel should continue to offer state-
rulesJacobs. As Gomezdemonstrates, the rationale for the ments against penal interest that are not made to government
court’s holding inJacobsis no longer valid. officials. In all cases, trial counsel must be prepared to demon-

strate the reliability of out-of-court statements against penal
interest from the circumstances surrounding the making of the
Conclusion statements. Defense counsel must be prepared to oppose these
statements. Cross-examination “is beyond any doubt the great-
The 1999 changes to tiMCM create new ways to protect estlegal engine ever invented for the discovery of tridthiT'he
child victims and child witnesses from the trauma of testifying defense should not lightly surrender the right of confrontation.
in court. Unfortunately, the recent changes toNt@&M also

137. Jacobs 44. M.J. at 306.

138. Id.

139. Lilly v. Virginia, 527 U.S. 116, 128 (1999).
140. Jacobs 44 M.J. at 306.

141. CompareUnited States v. Gomez, 191 F.3d 1214 (10th Cir. 1999) (holding statements against penal interest do not fall withioetéichhigarsay exception)
with Jennings v. Maynard, 946 F.2d 1502 (10th Cir. 1991) (holding statements against penal interest do fall within a firmlyaseteexception).

142. LarRY S. PzNER & ROGERJ. Dopb, CROSSEXAMINATION : SCIENCE AND TECHNIQUES2 (1993) (quoting 5 W¥moRre, Evibence § 1367 (Chadborn Rev. 1794)).
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