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The Oklahoma City Bombing: Immediate Response Authority
and Other Military Assistance to Civil Authority (MACA)

Commander Jim Winthrop
Department of the Navy, Office of The Judge Advocate General
International and Operational Law Division
Washington, D.C.

At 0902 on 19 April 1995, a massive car bomb, containing requested support in the form of bomb detection dog teams and
approximately 4000 pounds of ammonium nitrate and dieselDOD linguists.
fuel, destroyed the Alfred P. Murrah Federal Building in Okla-
homa City, Oklahoma.The blast killed 169 people and injured This article explores the legal authorities supporting the
4672 By 1600 that afternoon, President Clinton had declared aDOD response to the Oklahoma City bombing. It focuses on
federal emergency in Oklahoma CityPrior to that time, how-  the Immediate Response Authority and the Stafford Act, the
ever, commanders at Fort Sill and Tinker Air Force Base key disaster relief legal authorities underpinning Military Sup-
(AFB), relying on the Immediate Response Authofihad port to Civil Authority (MSCA) operations in Oklahoma City.
already provided support to Oklahoma City civil authorities. In doing so, it reviews the history and limits on these authori-
Fort Sill released two medical evacuation helicopters, explo-ties. It then examines some of the legal authorities and consid-
sive ordnance personnel, and two bomb detection dog teamsgrations triggered by requests from federal law enforcement
while Tinker AFB dispatched two ambulances and a sixty-six agencies for Military Assistance to Civil Authority (MACA) in
person rescue teaimln addition to that immediate support, the the aftermath of the bombirig.
Secretary of the Army, through his Director of Military Sup-

port$ subsequently coordinated the efforts of over 1000 Depart- MSCA in Oklahoma City
ment of Defense (DOD) personnel to perform a myriad of
support functions at the height of the operafiom the days Military Support to Civil Authority refers primarily to natu-

following the tragedy, civilian law enforcement authorities also ral disaster relief, but the term also includes a broad spectrum
of support operations such as environmental clean-up assis-

1. ReporTOF THE FEDERAL EMERGENCY MANAGEMENT AGENCY, REVIEW OF THE BoMBING OF THE ALFRED P. MURRAH BuiLbing, EM 3115, DR-1048, at 17 (1995) [here-
inafter FEMA Reror1]; Information Paper, Dep't of Army Operations, DAMO-ODS, subject: Murrah Federal Building Bombing, Oklahoma City, Okladrama, p
la (13 Sept. 1995) [hereinafter Information Paper].

2. Information Papesupranote 1, para. la.
3. FEMA ReporT, supranotel, at 18; President’s Letter Declaring a Federal Emergency in Oklahoma City, 60 Fed. Reg. 22,579 (1995).

4. The Immediate Response Authority is found in DOD Directives 3025.15 and 3025.1 and in AR 500-60, and the authodigaugisieel in detail later in this
article. [erP'T oF Derensg DirecTive 3025.15, MLitary AssisTANCETO Civi AuTHoRITIES (MACA) (18 Feb. 1997) [hereinafter DODHBcTIVE 3025.15]; BF T OF
Derensg DiRecTive 3025.1, MuTARY SupporTTO Civil AuTHORITIES (MSCA) (15 Jan. 1993) [hereinafter DODRECTIVE 3025.1]; 3P T oF ARMY, ReG. 500-60, Dsas-
TER ReLIEF (1 Aug. 1981) [hereinafter AR 500-60].

5. U.S. Military Support for Oklahoma CijtifeberaL NEws Servicg, Apr. 20, 1995, at 2; Memorandum, Major General Robert H. Scales, Director of Military Sup-
port, to the Secretary of the Army, subject: DOD Support to the Bombing in Oklahoma City (20 Apr. 1995) [hereinafter Suataadden] (on file with author).

6. The Secretary of Defense (SECDEF) has designated the Secretary of the Army (SECARMY) as his Executive Agent for M®@A. op€Bt DrecTivE
3025.1,supranote 4, para. 3a. The Director of Military Support is the SECARMY's action agent for MSCA. AR 580pé@note 4, at 1-2. Note, however, that
a recent DOD Directive has affected the SECARMY’s MSCA role. The SECDEF has continued to delegate approval authorit@Adrikie $& MSCA opera-
tions. To reflect the realities of post-Goldwater-Nichols DOD operations, however, SECDEF now requires SECARMY to coapgimrateeguests requiring the
deployment of Combatant Command assets (forces or equipment) with the Chairman of the Joint Chiefs of Staff. The Chatheardetesnine whether such
a deployment involves a “significant issue requiring SECDEF approval.” D@Exfive 3025.15supranote 4, paras. D5, D7c. The Director of Military Support
actually performs these coordination functions with the Joint Stéfff SECDEF approval is not required, then the SECARMY will approve the missioriThe
guidance in DOD Directive 3025.15 formalizes the guidance contained in a fairly well publicized SECDEF policy memorandufolloritieg a 1995 review of
DOD procedures for assisting civilian authorities. Memorandum, Secretary of Defense, to Secretaries of the Military Depadjeent Military Assistance to
Civil Authorities (12 Dec. 1995).

7. Information Papesupranote 1, para. 1c. The specific types of support provided will be discussed later in this article.
8. Military Assistance to Civil Authorities (MACA) is the new term employed in DOD Directive 3025.15 to describe severéicdnmpsrt operations, specifi-

cally civil disturbance operations, key asset protection operations, disaster relief operations (MSCA), operations ingadvittgeats of terrorism, and support to
civilian law enforcement agencies. DODRECTIVE 3025.15supranote 4, para. B(2).
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tance, radiological emergencies, mass immigration emergen-
cies, wild fire support, the Military Assistance to Safety and
Traffic Program, explosive ordnance support, and postal aug-
mentation, to name a féwA recent example of a nondisaster
relief MSCA mission was the DOD support of the TWA Flight
800 crash® Nonetheless, most of the DOD MSCA, and often
the most highly visible MSCA operations, are disaster relief
operations. For the vast majority of these operations, the rele-
vant legal authority is the Stafford Act. With one exception, the
Immediate Response Authority, the DOD has no legal authority
outside the Stafford Act framewotk.

Immediate Response Authority

The Immediate Response Authority exception to the

immediate action by military commanders,
or by responsible officials of other DOD
Agencies, to save lives, [to] prevent human
suffering, or [to] mitigate great property
damage. When such conditions exist and
time does not permit prior approval from
higher headquarters, local military com-
manders and responsible officials of other
DOD components are authorized by this
Directive, subject to any supplemental direc-
tion that may be provided by their DOD
Component, to take necessary action to
respond to requests of civil authorities. All
such necessary action is referred to in the
Directive as “Immediate Responsé.”

Stafford Act authorized the use of the medevac aircraft, ambu-
lances, bomb detection dog teams, and various military person- This authority is firmly entrenched in current Army Regula-
nel at Oklahoma City. This exception permits a local tions, forerunners of which may be traced to the early twentieth
commander, when time does not permit prior approval from century** Additionally, judge advocates should be aware that
higher headquarters, to provide assistance to local authorities ithere is analogous emergency authority applicable to cases of
the case of emergenci&The provisions 0DOD Directive civil disturbance contained in both DOD Directives and Army
3025.1contain the most relevant articulation of the authority, Regulations which has an equally distinguished linéage.
stating:

The Immediate Response Authority reflects the historical
role of the military, particularly the Army, to provide an imme-
diate or emergency response to the civilian community in case

Imminently serious conditions resulting from
any civil emergency or attack may require

9. DeP'1oF DerFensg ManuaL 3025.1, MinuAL For Civie EMERGENCIES 3-1 through 3-27 (2 June 1994) [hereinafter.CEMERGENCIESMANUAL .

10. Message, Director, Military Support, DCSOPS, Washington, D.C., subject: Support to TWA Flight 800 Crash Investi§g@8aZ (R8y 96). Note that this
was not considered support to law enforcement agencies because the National Transportation Safety Board (NTSB) actkfederhlealgancy for the investi-
gation of the crash. While the FBI also investigated the crash scene, it was not the lead agency.

11. John J. Copelan & Steven A. Larblisaster Law and Hurricane Andrew—Government Lawyers Leading the Way to Re2@vdty. Law. 29, 36 (1995).

12. DOD DrecTtive 3025.1 supranote 4, para. D5a. This same authority also requires the installation providing immediate assistance to notify the Di@® Execut
Agent (normally the Director of Military Support in the Army Operations Center in the Pentagon) through command chaneeiso$lyetkpeditious means avail-
able.

13. Id. para. D5.

14. AR 500-60supranote 4, para. 2-1f (stating that “[w]henever a serious emergency or disaster is so imminent that waiting for instrudtighdrauthority
would preclude effective response, a military commander may do what is required and justified to save human life, [tohprediaté human suffering, or [to]
lessen major property damage or destruction”). The 1917 Regulations Governing Flood Relief Work of the War Departmeairsgsbacroemergency provision.
While the regulations first state the norm, that the Army will not undertake relief efforts unless authorized by Congegsdatioes went on to state that the emer-
gency exception applied in cases where “the overruling demands of humanity compel immediate action to prevent starvagomessuffexing and local resources
are clearly inadequate to cope with the situationgF Dor Army, SPeciaL Rec. No. 67, para. 1 (12 Oct. 1917).

15. DeP'1 oF Derensg DiRecTive 3025.12, MLiTaRY AssisTANCETO Civit DisTurBances (MACDIS), para. D2b (4 Feb. 1994) BT oF ArRmy, Rec. 500-50, GiL Dis-
TURBANCES, para. 2-4 (21 Apr. 1972). This emergency-based authority may be traced to the late nineteenth century. In his sesminal tndidiry law, Colonel
William Winthrop cites, without comment, the 1895 Army Regulation authorizing officers of the Army to aid law enforcemses iofca

[S]udden and unexpected invasion, insurrection, or riot, endangering the public property of the United States, or itteagaedioa threat-
ened robbery or interruption of the United States mails, or to other equal emergency so imminent as to prohibit commytétagimaph,

officers of the Army may, if they think a necessity exists, take such action before the receipt of instructions fromft@®gegairoent as the
circumstances of the case and the law under which they are acting may justify.

Der' T oF ArRMY, ReGs, para. 489 (1895juoted inWiLLiam WINTHROP, MILITARY LAw AND PRECEDENTS868, n. 26 (2d ed. 1920).
Note also that the corresponding directives governing the provision of military support to civilian law enforcement agshborétiesh of MACA), of which MAC-
DIS is a component, also refer to the emergency authority.T Br Derensg DIRecTive 5525.5, DOD GopPerATIONWITH CiviLIAN LAw ENFORCEMENT OFFICIALS, encl.

4, para. A2c (15 Jan. 1986) [hereinafter DOD Directive 5525.6%;1F Army, Rec. 500-51, 8rrorTTO CiviLIAN LAwW ENFORCEMENT OFFICIALS, para. 3-4 (1 Aug.
1983) [hereinafter AR 500-51].
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of disaster. One of the most celebrated examples of the use daff assistanc& This fact alone counsels caution in its exercise.
this authority in this century was the 1906 San Francisco earth-The Supreme Court, however, has articulated two lines of
guake and fire. There, General Frederick Funston, commandeauthority which could support the use of Inmediate Response
of the Department of California and, at the time of the earth- authority. The first rationale draws on the historical lineage of
qguake, the Pacific Division, deployed all troops at his disposal Immediate Response Authority. Gafeteria Workers v. McEI-
to assist civil authorities in both a civil disturbance and a disas-roy,?*the Supreme Court held that the commanding officer of an
ter relief role!® Destroying large parts of the city, the earth- installation, based on departmental regulations and “histori-
guake and resulting fire left 250,000 San Franciscans homeles<ally unquestioned power,” had the authority to exclude civil-
Troops were immediately employed to stop looting and to pro-ians from an area of his commafid The Immediate Response
tect federal buildings such as the mint and the post dffide. Authority presents a similar situation, as it, too, is expressed in
addition, they assisted firefighters in battling the conflagra- regulation and has been “unquestioned” over the past century.
tion.® While General Funston telegraphed the War DepartmentNonetheless, the two situations are not entirely analogous; it is
to inform it of his actions, he took those actions he deemed necone thing for the base commander to exclude persons from his
essary in what was clearly an emergency situation. post to ensure the safety and security of his installation and
quite another to send personnel off-post to assist state or local
Another documented case of immediate response involvesauthorities. For that reason, and the lack of commentary apply-
the commander of Hamilton AFB providing personnel to the ing theMcElroy authority to Immediate Response actions, the
local authorities of Yuba City-Marysville, California. In  McElroy authority is not the strongest authority to support
December 1955, a flood struck Yuba-Marysville, and base per-immediate Response actions.
sonnel assisted in building levees and evacuating civilians the
day before the presidential disaster declaratfo more The second and most commonly cited rationale to support
recent example was the 1994 Flint River flood in southwest Immediate Response actions is the common law principle of
Georgia, which left over 40,000 people homeless. Using thenecessity. To determine the nature of necessity, one must look
Immediate Response Authority, the commander of the Marineto the nineteenth century for the seminal Supreme Court opin-
Corps Base in Albany, Georgia provided personnel to assist inion. The Supreme Court, Mitchell v. Harmony® described
the rescue of several hundred pedpleFinally, in September  the doctrine as follows:
1996, over 600 soldiers from the XVIII Airborne Corps

responded to a request from the governor of North Carolina for [W]e are clearly of the opinion that in all of
aid in the wake of Hurricane Fran. The soldiers provided emer- these cases the danger must be immediate
gency generator support and debris removal sertices. and impending; or the necessity urgent of the
public service, such as will not admit of
While the doctrine has firm historical roots, there are no stat- delay, and where the action of the civil
utes or constitutional provisions which expressly authorize the authority would be too late in providing the
President, much less a military commander, to direct this type means which the occasion calls for. It is

16. FeperaL A IN DomesTic DisTurRBANCES S. Dbc. No. 67-263, 309 (1922).

17. Maor Cassius M. DoweLL, THE GENERAL SERVICE ScHooLs, FORT LEAVENWORTH, Kansas, MiLITARY Aip To THE CiviL Power 195 (1925).

18. Id.

19. Id.

20. Carter L. Burges3he Armed Forces in Disaster Reli@09 AunaLs Am. Acap. PoL. & Soc. Sci. 71, 72 (1957).

21. Jason VesGeorgia Flood Waters Continue Lethal SurtésH. PosT, July 10, 1994, at A-1, A-4.

22. Telephone Interview with LTC Corey Gruber, Directorate of Military Support (Sept. 27, 1996) [hereinafter Gruber Interview]

23. The Supreme Court has held, however, that the President has inherent sovereign authority to employ federal travpsfédlenasteinctions and to protect
federal property.See In reDebs, 158 U.S. 564, 582 (1895). Nonetheless, the Immediate Response scenario is not a classic exercise of soverefgntauthority
reasons. First, itis not the sovereign that is acting in this situation, it is the military commander. Second, the camdestadexs his Immediate Response activities
not to preserve a federal function or to protect federal property, both of which are clear examples of inherent auttwosisgittigtate or local authorities.

24, 367 U.S. 886 (1961).

25. Id. at 893.

26. 59 U.S. 115 (1851). Mitchell, an army colonel, seized the private property of Harmony, a United States citizen aogoMipehrell’s force as a trader during
the Mexican War. Harmony sued Mitchell for the loss of his property. The colonel was concerned that the trader wouhe sugphytas well as his own forces

and justified his actions on grounds of necessity. The court upheld the lower court finding that, given the facts prelseetiddit€hell’s actions were not justified
by necessity.
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impossible to define the particular circum- “necessity,” with the local commander exercising his “best

stances of danger or necessity in which this judgment.®? Finally, in an article on the Posse Comitatus Act,
power may be lawfully exercised. Every Major H. W. C. Furman also cited approvingly to the principle
case must depend on its own circumstances. of necessity in those circumstances and stated that the faculty
It is the emergency that gives the right, and of The Judge Advocate General’'s School, U.S. Army
the emergency must be shown to exist before (TJAGSA) cited necessity as the basis for a military com-
the taking can be justifiet. mander's ability to conduct emergency disaster ré&lief.

Although Mitchell and other Supreme Court opinions dis- A 1964 TJAGSA lesson plan entitlédartial Law indeed
cussing necessity do not discuss it in a disaster relief sétting, cited necessity as the basis for the military commander’s
it is not unreasonable to extend its application to such situa-authority to respond to emergency situations, whether it be
tions. The key component of necessity is protecting the publiccaused by insurrection, riot, or natural disasterRelying on
welfare, and, while not facing a foreign or internal enemy, the language of thblitchell case, the lesson plan contained a
emergency disaster relief is, nonetheless, an act of self-presetwo-part test for the use of the doctrine: the first element being
vation?® Few situations can be more compelling than attemptssudden and unexpected calamity and the second being the
to rescue citizens ravaged by hurricane, flood, or an explosiveinability of civil authorities to act effectiveRy.
device.

This test continues to be an apt one, and it reflects the limited

Several commentators agree that necessity is the basis fonature of the doctrine—the situation must be a bona fide emer-
the Immediate Response Authority. This belief first became gency which overwhelms the ability of civilians to respond.
apparent in the aftermath of the previously mentioned SanThese limitations have found their way into the modern-day
Francisco fire and earthquake of 1906, the classic example ofegulations governing Immediate Response Authority, which
Immediate Response Authority in both a civil disturbance and will be discussed below. The local commander must evaluate
a disaster relief (MSCA) setting. In commenting on the Army’s these two elements and make a decision to deploy personnel in
response to the San Francisco disaster, then Secretary of Wdmmediate Response based on the facts presented to him at the
Robert Taft stated, “[ijn a desperate situation General Funstontime of the incident®
saw clearly the thing that was necessary to be done and éid it.”

Analyzing that same incident in his treatise on martial law, Fre- The existence of the emergency work provisions of the

derick Wiener, Special Assistant to the Attorney General, cited Stafford Act” also underscores the limited circumstances in

necessity as the legal basis for General Funston’s acfions. which commanders should rely on Immediate Response
Major Cassius Dowell, in his 1925 book entitiditary Aid to Authority. One of the principal reasons for the 1988 passage of
the Civil Power similarly approved of the Army’s actions in this provision was to enable the President to deploy the armed
San Francisco and went on to say that in sudden emergencig®rces “during the immediate aftermath of a natural catastro-
involving disasters, military assistance should be based onphe.® Thus, despite the rare use of the emergency work provi-

27. 1d. at 134.

28. SeeUnited States v. Russell, 80 U.S. 623, 627-28 (1871) (justifying the federal seizure of private vessels for military segytbe divil War on the basis of
necessity). Necessity is most often discussed as the basis for martigkl®arteMilligan, 71 U.S. (4 Wall.) 2, 127 (1866); Duncan v. Kahanamoku, 327 U.S. 304,
335 (1945) (Stone, J., concurring) (“[Martial law] is a law of necessity to be prescribed and administered by the exeeutlye pow

29. See Mitchell59 U.S. at 134 (stating that necessity is related to the “public series$ell 80 U.S. at 628 (stating that necessity arises in cases of “public
danger”).

30. FReperick B. WIENER, A PracTicAL MaNUAL oF MARTIAL Law 52 (1940). Following the incident, both the governor and the state legislature had high praise for
General Funston’s action§ee alsd-eperaL Aib IN DomesTic DisTURBANCES S. Doc. No. 67-263, at 310 (1922).

31. WENER supranote 30, at 51-52.

32. DoweLt, supranote 17, at 207.

33. Major H.W.C. FurmarRestrictions Upon Use of the Army Imposed By the Posse ComitatdsMwctL. Rev. 85, 105 n.120 (1960).
34. THE JupGE ADVOCATE GENERAL'S ScHooL, U.S. ARmY, Common SuBJEcTsLESsoNPLANS: MARTIAL Law 7 (July 1964) (on file at TJAGSA).
35. Id.

36. Mitchell v. Harmony, 59 U.S. 115, 135 (1851) (stating that “[ijn deciding upon this necessity, however, the stadetsf Hethey appeared to the officer at the
time he acted, must govern the decision”).

37. 42 U.S.C. § 5170b(c) (1995%ee also infraotes 77-82.
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sions®it is clear that Congress left little room for DOD disaster states that immediate response authority is “time sensitive” and

relief activity outside the Stafford Act framework. that requests for assistance should be received from local offi-
cials within 24 hours of the completion of a damage assess-
Current Guidance on the Use of Immediate ment*
Response Authority

Fiscal concerns also limit Immediate Response activities.
Contemporary DOD directives ensure the limited nature of The Stafford Act contains a general reimbursement provi&ion.
Immediate Response activities undertaken by the armed forcesConsequently, the DOD expenditures for actions taken pursu-
First, consistent with the federalism concerns discussed belowant to a mission assignment from the Federal Emergency Man-
there must be a request from local authoritieln evaluating agement Agency (FEMA) are ultimately reimbursed by the
such requests, a commander should take into account two othefFEMA, as long as the DOD follows the established proce-
considerations which flow from the fundamental principle that dures*® The statutory reimbursement mechanism is not avail-
the state or local authorities have the primary responsibility toable in the case of Inmediate Response actidmswever, the
respond to these situations: Those authorities should havédOD Directive states that even in Immediate Response situa-
applied their own resources to the situation prior to making thetions, DOD support should be provided on a cost-reimbursable
request, and those authorities must have found that the situatiobasis*® In these times of budget shortfalls, commands should
was beyond their capabilitiés.The DOD, for a variety of rea- more carefully scrutinize requests for Immediate Response sup-
sons, both legal and fiscal, cannot become a “first responder” toport. Nonetheless, humanitarian concerns ultimately trump the
all types of emergencies. fiscal concerns, as the directive emphasizes that assistance
“should not be delayed or denied because of the inability or
While the type of assistance permitted under the Immediateunwillingness of the requester to make a commitment to reim-
Response Authority is brod#ijt is not a blanket authority to  burse the Department of Defenge.”
provide disaster reli¢f The authority is intended to be used in
genuine emergencies which overwhelm the capabilities of local  The final limit on Immediate Response activities is that such
authorities. To ensure that the civilian request is for a bona fideactivities must not “take precedence over [the military’s] com-
emergency, the Director of Military Support Manual for Civil bat and combat support missions, nor over the survival of their
Emergencies, which implemeri»©D Directive 3025.1places units.™® This requirement is consistent with the provisions in
general temporal limits on the use of the authority. The manualthe Military Support to Civilian Law Enforcement Agency

38. Disaster Relief, 55 Fed. Reg. 2,284 (1990).

39. The speed with which Presidents are making emergency or major disaster declarations has limited the usefulneberitithSraber Interviewsupranote
22. For example, President Clinton declared a federal emergency in Oklahoma City within seven hours of the blast.

40. DOD Drective 3025.1 supranote 4, at 6 (stating that commanders may take action “to respond to the requests of civil auth&éeal3o infranotes 56-64.
The initial request may be verbal, but must be followed by a written request. @&niz 3025.15 supranote 4, at paras. D7a, D8c.

41. Lieutenant Colonel Fenton Thomas & Lieutenant Colonel Corey Gruber, Immediate Response: In Time of Need (1994 )e@ nparlistript, on file with
author).

42. ltincludes: the rescue, evacuation, and emergency medical treatment of casualties; maintenance or restorationyofrEdie@arapabilities; the safeguard-
ing of public health; the emergency restoration of essential public services; and emergency clearance of debris, ruphisivenardmance from public facilities
and other areas to permit rescue or movement of people and restoration of essential services, to name a fewcTDOBORS5.1,supranote 4, at 6.

43. QviL EmMERGENCIESMANUAL, Supranote 9, at 2-2; Thomas & Grubsypranote 41, at 2.

44. Thomas & Grubesupranote 41, at 2. The authors elaborate on this point by recommending that commanders consider “a time and distance irelationship
determining the appropriateness of responding to a request for military resources.” The time element referred to is-fiber ta@ntiime-frame mentioned in the
manual, while the distance element referred to is the proximity of the afflicted area to the supporting installation. &V®30g5.15 echoes this guidance by
stating that the request “may be made to the nearest DOD component or military commander.[REDREB025.15supranote 4, at para. D8c.

45. 42 U.S.C. § 5147 (1995).

46. After reviewing a request for support from state or local authorities, officials from the FEMA determine what ag@nayidelithe support. Once a determi-
nation is made, the FEMA directs the agency to perform a particular assistance mission. A mission assignment letterdy ditécatzes the scope of the job,
the costs, and the time limitations associated with the projeat. EMERGENCIESMANUAL , SUpranote 9, at 9-2 (explaining the DOD-FEMA reimbursement process).
See also infranotes 82, 106.

47. On occasion, however, the FEMA has provided reimbursement to the DOD for Immediate Response activities by “ratiyiigyatien after the fact. Such
ratification, however, is done on an ad hoc basis, and commanders cannot rely on the FEMA doing so in every case. Geuhsuprienote 22. The FEMA is

under no obligation to reimburse the DOD for response actions taken prior to a presidential declaration.

48. DOD Drective 3025.1 supranote 4, at para. 5b.
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Statutes$! which state that such support may not be provided if  In the aftermath of Hurricane Andrew, the Director of the
it will “adversely affect the military preparedness of the United Dade County (Florida) Office of Emergency Management
States.® That provision reflects a congressional recognition asked, in light of the devastation, “Where in the hell is the cav-
that the armed forces have the ultimate responsibility for thealry?™® This statement highlighted a misconception about the
nation’s defense and that military readiness could be seriouslyrole of the federal government in disasters, whether natural (as
compromised by draining DOD assets into other agefities. in the case of Hurricane Andrew), or man-made (as in the case
The policy behind the Immediate Response Authority stemsof the Oklahoma City bombing). When disasters strike, people
from similar concerns about draining DOD as$étslhus, often overlook the concept of federalism, particularly in the
while Immediate Response Authority is firmly embedded in the current age of live media coverage.
DOD'’s history and practice, it should be employed judiciously.
Within the United States constitutional system, the Tenth
The Federal Government and Disaster Relief Amendment reserves broad authority to staéte®Response to
disasters is considered to be one of the “police powers” left to
Although the DOD'’s provision of the medevac aircraft and state and local governments.Virtually all federal statutes and
the bomb dog teams to authorities in Oklahoma City, pursuantregulations dealing with disaster relief recognize the primacy of
to the Immediate Response Authority, was undoubtedly valu- state and local governments and specify that federal aid is
able, the bulk of the DOD disaster relief assistance derives fromintended to supplement state and local eff§rtgor that rea-
express statutory authority. The remainder of this section will son, in the vast majority of disaster and emergency situations,
review that authority: the Stafford A€t.Before reviewing the  the Stafford Act requires a request for federal disaster assis-
Stafford Act, however, it is worthwhile to consider the larger tance from the governor of the affected state.
context in which the federal government delivers such assis-
tance. The federal government, however, has traditionally played a
role in disaster relief since the nation’s birth. The first case of
such assistance was in 1793 as thousands of political refugees

49. Id. In 1989, Congress acted to mitigate the stress placed on DOD Operations and Maintenance Funds accounts (O & M accsulttsf) @®eiding disaster
relief by establishing the Emergency Response Fund, a revolving fund. National Defense Appropriations Act, Pub. L. NoTitlelv1663 Stat. 1126-27 (1989).
The fund is designed to “finance the costs of Department of Defense efforts to relieve the effects of natural and marsterade idisto the receipt of a reimburs-
able request for assistance from Federal, state, or local authorities. El@RcENCIESMANUAL , SUPranote 9, at 9-1. The fund may be used for reimbursing the DOD
for the provision of supplies and services, plus the costs associated with providing such supplies and services. Theihsetmently be reimbursed by the FEMA
or by civilian authorities, in the case of the Immediate Response scenario. Use of the fund requires authorizatiorcbyofrte@ffiecretary of Defenskl. at 9-

3. Unfortunately, this fund is no longer available to reimburse DOD activities because it has been depleted. Grubersupeariete 22.

50. Qvi. EmerRGENCIESMANUAL, Supranote 9, at 2-2.

51. 10 U.S.C. 88 371-81 (1995).

52. 10 U.S.C. § 376 (1995).

53. H.R. ©nF. Rer. No. 100-989 (1988)eprinted in1988 U.S.C.C.A.N. 2582.

54. But seeJames F. MiskelDbservations on the Role of the Military in Disaster Refi&fNava. War C. Rev. 105 (1996) (arguing for an expanded DOD role in
disaster relief).

55. The Robert T. Stafford Disaster Relief and Emergency Assistance Act (Stafford Act), 42 U.S.C. 8§ 5121-5204 (1995).

56. Mary JordanPresident Orders Military to Aid FloridaWasH. PosT, Aug. 28, 1992, at Al.

57. NaTioNAL Acapemy oF Pus. ADMIN., CopING WITH CATASTROPHE BUILDING AN EMERGENCY MANAGEMENT SysTEM TO MEET PeoPLE'S NEEDSIN NATURAL AND MANMADE
DisasTeRS28 (1993)reprinted inRebuilding FEMA: Preparing for the Next Disaster: Hearing Before the Senate Comm. on Governmentall8#ditong., 1st

Sess. (1993) [hereinaftelaN Acap. Pus. Abmin].

58. “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are rese8tatetortspectively, or to the people.”
U.S. GonsT. amend. X.

59. Nat. Acap. Pu. AbmiIN., supranote 57, at 28.

60. Stafford Act, 42 U.S.C. § 5121(b) (1995) (stating that it is the intent of Congress to provide an orderly and comiémsirtg assistance by the federal govern-
ment to State and local governments in carrying out their responsibilities to alleviate the suffering and damage whioin isakters); 44 C.F.R. § 205.32 (1993)
(containing Federal Emergency Management Agency Rules with language that is identical to the language of the Stafford BetacBD@[3025.1,supranote

4, at paras. D1(b) & D4(d) (stating that federal assistance is supplemental to state and local assistance and thatesvdnesobe applied first).

61. 42 U.S.C. § 5170 (1995) (stating the procedure for Presidential declaration of a major disaster); 42 U.S.C. § 51€9at{i§35¢ procedure for Presidential
declaration of an emergency).
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from Santo Domingo arrived in various east coast cities. ToPresident for assistané®e.The procedures in both provisions
relieve the stress the refugees placed on the cities, Congresgquire the governor to make a finding in the request that the
appropriated $15,000 to ten states to relocate the refffgé®s. incident is of such “severity and magnitude” that it is beyond
so doing, Congress exercised its spending power to promote théhe State’s and the local government’s ability to renfeédpe-
“general welfare.” cifically, the governor must state that the State has taken the
appropriate response action under State law and has executed
Congress continued this ad hoc method of disaster reliefthe State’'s emergency response pfamhe major disaster pro-
until 1950, when it passed The Disaster Relief Act of 1950. vision also requires the governor to furnish information regard-
This statute was drafted to provide nationwide, continuing ing the nature and amount of State and local resources
authority for the Federal Government'’s disaster relief efférts. committed to the incident and to certify that the State and local
Thus, instead of having to make postdisaster authorizations ofjovernment obligations and expenditures will comply with all
relief each time a hurricane or flood occurred in a region of thecost-sharing requirements of the ActThe emergency proce-
country, permanent legislation addressed these recurring situadure provision contains slightly different additional criteria:
tions. This statute and its successors authorized the Presidenhe governor shall furnish information describing State and
to coordinate the response of Federal agefitidhe current local efforts that have been, or will be, committed to the emer-
version of the Disaster Relief Act of 1950, the Stafford Act, gency and define the type and extent of federal aid required.
permits Federal agencies to provide extensive assistance. The President then makes the appropriate declarétibhese
conditions, which the state must meet before making the
The Stafford Act request, underscore the principle of dual sovereignty and state
primacy in these incidents.
The Stafford Act contains four triggers for federal disaster
relief. By far, the most widely used are the first two: the Pres- The primary distinction between the two declaration proce-
idential declaration of a major disasfeand an emergenéy. dures is the requirement in the emergency procedure for the
Both scenarios require the governor to make a request to thgovernor to define the type and amount of federal aid required.

62. RuTH M. StraTTON, DisasTER RELIEF: THE PoLiTics oF INTERGOVERNMENTAL RELATIONS 21 (1989) (containing a brief history of United States disaster relief policy);
See generallPeter J. May, RECOVERING FROM CATASTROPHES FEDERAL DisAsTERRELIEF PoLicy AnD PoLiTics (1985); @NGRESSIONALRESEARCH SERVICE REPORTTO THE
House Comm. oN GovERNMENT OPERATIONS 93 Cona., 2o Sess, AFTER DISASTER STRIKES: FEDERAL PROGRAMSAND ORGANIzATIONS (Comm. Print 1974).

63. Disaster Relief Act of 1950, Pub. L. No. 81-875, 64 Stat. 1109, 1110 (1950).

64. S. Re. No. 81-2571 (1950)eprinted in1950 U.S.C.C.A.N. 4023, 4024.

65. Id.; Disaster Relief Act of 1950, Pub. L. No. 81-875, 64 Stat. 1109, 1110 (1950) (stating that federal agencies are authovidedassistance when directed
by the President). The current disaster relief statutes, 42 U.S.C. §8 5121-5204 (1995), contain identical language.

66. The statute contains the following definition:
“Major disaster” means any natural catastrophe (including any hurricane, tornado, storm, high water, wind-driven wateretitalnvami,
earthquake, volcanic eruption, landslide, mudslide, snowstorm, or drought), or, regardless of cause, any fire, floodoworiexqhyspart of
the United States, which in the determination of the President causes damage of sufficient severity and magnitude tojovatisastara
assistance under this chapter to supplement the efforts and available resources of States, local governments, andfdisgatézagbns in
alleviating the damage, loss, hardship, or suffering caused thereby.

42 U.S.C. § 5122 (1995).

67. The statute contains the following definition:
“Emergency” means any occasion or instance for which, in the determination of the President, Federal assistance is ppkedrittState

and local efforts and capabilities to save lives and to protect property and public health and safety, or to lessemtdhfidheeat of a catas-
trophe in any part of the United States.

68. 1d. 8§ 5170 (containing the procedure in the case of a major disadtég)5191(a) (containing the procedure in the case of an emergency).
69. 42 U.S.C. § 5191(a) (1996).

70. 1d.

71. 42 U.S.C. § 5170 (1995).

72. Inthe case of a request for a major disaster declaration, the President may declare a major disaster, an emergeheyeguést. In the case of a request
for an emergency declaration, the President may declare an emergency or deny the request. 44 C.F.R. § 206.38 (1993).
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The distinction stems from the establishment in 1974 of the secthe Presidential declaration procésshis “emergency work”
ond trigger for federal disaster relief: the emergency. Prior toauthority only lasts for ten da§tsand also requires a request for
1974, the President could only invoke Federal disaster statutesuch resources from the governor of the affected Statdis
by declaring a major disaster; such a declaration provided all ofauthority is rarely employed.
the benefits of the Federal statuttsCongress, however, rec-
ognized that lesser emergencies existed which did not require The other trigger is the only one of the four which does not
the full complement of Federal disaster dicConsequently, the  require a request from the governor. This provision, contained
Disaster Relief Act of 1974 established a new category ofin the emergency assistance subchapter of the Stafford Act,
response, the emergency, to increase the flexibility of the Fed-allows the President to declare an emergency when the affected
eral response and to make it more practicable to provide aid irarea is one in which the United States exercises exclusive or
situations of a less extensive nattrédPassage of these statutes preeminent responsibility and authority under the Constitution
prompted Congress to impose a five million dollar ceiling on or United States laf#. While no formal request from the gov-
emergency aid because the assistance provided would be lessernor is required in this scenario, the statute does require, if
comprehensive than assistance provided for major disasterspracticable, consultation with the goverffoPresident Clinton
The five million dollar ceiling created a need for the State to was the first president to exercise this authority when he
specify the nature and amount of support needed. declared an emergency in the wake of the Oklahoma City
Bombing®

The other two triggers, which are more infrequently used,
were added to the Disaster Relief Act of 1974 in the 1988 revi- The nature and extent of federal assistance varies, depending
sions to that act. The first permits the President, prior to mak- on the categorization of the catastrophe. As discussed above,
ing a major disaster declaration or an emergency declaration, tahe emergency declaration provision was designed to have a
use the DOD resources in the immediate aftermath of an inci-short-term focus, and the relief authorized in such situations
dent to preserve life and propefty.The intent of Congress in  reflects that statutory focus. The President’'s designee, the
passing this legislation was to provide “gap-filler” authority in FEMA, is authorized to direct any appropriate federal agency to
those cases where the emergency was so severe that immediagenploy its resources to save lives; to protect property, public
DOD™ involvement was necessary prior to the completion of health, and safety; and to lessen or to avert the threat of a catas-

73. SeeS. Rep. No. 93-778 (1974)reprinted in1974 U.S.C.C.A.N. 3070, 3072.

74. 1d.

75. Id. See also GNGRESSIONALRESEARCH SERVICE, REPORTTO THE House Comm. oN GoVERNMENT OPERATIONS 93 CoNG., 20 Sess, AFTER DISASTER STRIKES. FEDERAL
ProcrAMs AND OrGANIzATIONS 68 (Comm. Print 1974) (stating that the 1974 statute eliminated “the all or nothing situation” of prior disaster retigbfegisich
only provided Federal assistance upon declaration of a major disaster). In 1988, Congress amended the definition oftereergkasize further that federal
support in the case of an emergency was to be of the “short term, immediate response” variety. 55 Fed. Reg. 2,284 (1990).

76. 42 U.S.C. § 5193 (1995). This statute permits the provision of additional federal emergency funding if the Presiltre negkisite determination.

77. H.R. Rp. No. 100-517, at 7, 12 (1988gprinted in1988 U.S.C.C.A.N. 6085, 6091.

78. 42 U.S.C. § 5170b(c) (1995).

79. The authority only applied to DOD assets; it did not authorize the early involvement of any other Federal agendiespuadisians of the Stafford Actd.
See als@l4 C.F.R. § 206.34 (1993) (discussing the interplay of this authority with independent statutory authorities applicablEederti agencies).

80. 55 Fed. Reg. 2284 (1990).

81. The 10-day period begins with the FEMA's issuance of its mission assignment. 44 C.F.R. § 206.34 (1993). The FEMdssigssi@nt letter is a critical
document in the Federal disaster relief process. It is defined as the “[w]ork order issued to a Federal agency by tHeifRetporassociate Director, or Director
(of the FEMA), directing completion by that agency of a specified task and citing funding, other managerial controls, acel'g@&.F.R. § 206.2 (1993). The
mission assignment letter thus provides the basis for agency reimbursement under the Stafford Act. In acting withoutasigissient letter, DOD assets pro-
viding disaster relief assistance run the risk of the FEMA not reimbursing them for the assistaic@r Brmy, DomESTIC DiSASTER ASSISTANCE A PRIMER FOR
ATTorNEYS 3 (1992) [hereinafter BasTER RELIEF PRIMER].

82. 42 U.S.C. § 5170b(c) (1995).

83. See supraote 39.

84. 42 U.S.C. § 5191(b) (1995).

85. Id.

86. FEMA ReporT, supranote 1, at 1.
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trophe®” In addition, the FEMA may also provide some other disaster or an emergency, the FEMA orchestrates the DOD sup-
emergency assistance, as well as assistance under two of thgort that is authorized by the Stafford Attn 1992, the FEMA
major disaster provisions: temporary housing assistance anadoncluded the Federal Response Pfamhich established a
debris remova®® While the emergency assistance subchaptermemorandum of understanding between the FEMA and the
is significantly more limited in its scope of programs, it does DOD, as well as several other federal departments and agen-
provide ample authority for the federal government to relieve cies, regarding the support expected from the DOD. While the
the immediate threats to persons and property with its savingd=EMA had several purposes in drafting the Federal Response
clause® Plan, the FEMA's division of federal disaster response into
twelve functional areas is the crucial part of the plan for the
Major disaster assistance includes all of the emergency-typeDOD.*® “Public works and engineeringf”is the emergency
assistance mentioned above plus extensive programs of a widesupport function for which the DOD is responsible. The DOD’s
ranging and long-term nature, such as unemployment assisédesignation as the primary agency in this area does not mean
tance, individual and family grant programs, relocation assis-that the DOD cannot be a supporting agency to all of the Fed-
tance, legal service assistance, and crisis counseling assistancesal Response Plan’s emergency support functons.
to name a fe®® Many of these types of assistance do not
involve the DOD; nonetheless, judge advocates should keep in  The FEMA executed the Federal Response Plan during the
mind that the Stafford Act provides the authority for the vast Oklahoma City tragedy and activated seven Emergency Sup-

mayjority of the DOD’s domestic disaster relief missions. port Functiong® The Federal Coordinating Officer orches-
trated the federal suppdit. This action was predicated on
TheFEMA and DOD Disaster Relief President Clinton’s emergency declaration on the samé&day.

Consistent with the Stafford Act, local and state officials
Since the DOD is one of several federal agencies that theresponded first, with Governor Keating declaring a state of
FEMA may draw on once the President has declared a majoemergency at 0945. The Oklahoma City Fire Department was

87. 42 U.S.C. § 5192 (1995).
88. Id.

89. “Whenever the federal assistance provided under subsection (a) of this section with respect to an emergency istimafegsiatent may also provide assis-
tance with respect to efforts to save lives, [to] protect property and public health and safety, and [to] lessen ottlio}lanest of a catastropheld. at § 5192(b).
Note also that the following section in the Stafford Act places a $5,000,000 cap on emergency assistance. However, ale» smottains Presidential waiver
authority, if the President finds that: (1) continued emergency assistance is immediately required; (2) there is a codtimunregiete risk to lives, property, public
health or safety; and (3) necessary assistance will not otherwise be provided on a timely basis. 42 U.S.C. § 5193(b) (1995).

90. 42 U.S.C. 88 5170-89b (1995). For a detailed discussion of the types of Federal assistance available in casesastenagaedierry A. Coble Disaster
Assistance Guide for Legal Services Practition@8GEearINGHOUSE REv. 3 (1995).

91. 44 C.F.R. 8 206.5 (1993). Both Presidents Carter and Bush delegated the vast majority of the authority given toetis¢affbsdtAct and its revisions to the
Director of the FEMA via Executive Order. The primary authority reserved was that of declaring a major disaster or anyerseer@rder No. 12,148, 44 Fed.
Reg. 43,239 (1979)eprinted in42 U.S.C. § 5195 (1996); Exec. Order No. 12,673, 54 Fed. Reg. 12,571 (#p89jed in42 U.S.C. § 5195 (1996).

92. FEDERAL EMERGENCY MANAGEMENT AGENCY, THE FEDERAL RESPONSEPLAN (1992).

93. Id. at 1-2 (stating that the purposes of the plan are: (1) to establish fundamental assumptions and policies; (2) tocestebfisbfeoperations that provides
an interagency coordination mechanism to facilitate the immediate delivery of federal response assistance; (3) to im@cpordiedtion mechanisms and struc-
tures of other appropriate federal plans and responsibilities into the overall response; (4) to assign specific functimitzliteesspto appropriate federal departments
and agencies; and (5) to identify actions that participating federal departments and agencies will take in the overaifedsealin coordination with the affected
state).

94. |d. at 14. The twelve emergency support functions are: transportation, communications, public works and engineeringgfirefaghtation and planning,
mass care, resource support, health and medical services, urban search and rescue, hazardous materials, food, anthelherthe [P was also assigned the
urban search and rescue emergency support function; however, that function was reassigned to the FEMA.

95. Id.; Copelan and Lamisupranote 11, at 36.

96. FEDERAL EMERGENCY MANAGEMENT AGENCY, OkLaHOMA CiTy BowmBing BRIEFING Book 1-3 (1995) [hereinafter FEMA/BEFING Book]. The seven emergency sup-
port functions were communications, public works and engineering, information and planning, mass care, resource supand,rheditial, and urban search and

rescue.

97. FEma ReporT, supranote 1, at 14-19. In this situation, as is often the case, the FEMA appointed one of their Region Directors as thedrdutetah COfficer,
who operated out of the Disaster Field Office (DFO).

98. See supranote 3. Exactly one week later the President declared Oklahoma City a major disaster. Because no counterpart to IspetiaisSfalt(major
disasters, this action required a request from Governor Keating of Oklahoma for such a declamatidRerérT, supranote 1, at 14.
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on the scene within seconds, and the staff from the stateassets to transport civilian rescue units to Oklahoma City from

Department of Civil Emergency Management arrived within places such as Dade County, Florida; Fairfax, Virginia; and San

minutes of the blast. A key participant in the State emergencyFrancisco, Californid® The Army Corps of Engineers aug-

response was the Oklahoma National Guard, which had beemented the efforts of those rescuers by providing two of its Sys-

activated within an hour of the bombing to provide secdtity. tems to Locate Survivors (STOLS) teams as well as some
search and structures specialf$tsOn a somewhat less glam-

The Department of the Army, as the DOD Executive Agent orous level, the FEMA assigned the DOD to provide clothing

for MSCA, transmitted itexecute ordefor military support to such as field jackets, Battle Dress Uniforms, socks, and porta-

civil authorities on 20 Aprit® Citing the Stafford Act and the  ble shower units to the rescuéts.The DOD also provided C-

Federal Response Plan as the legal and procedural authorityp aircraft to transport FBI mobile crime lab védffs.

respectively, for the support effort, the message stated the mis-

sion as being one in support of the FEMA and the Department Support to Law Enforcement Authorities

of Justice to provide military support and to conduct disaster in Oklahoma City

relief operations to assist civil authorities in OklahdfiaThe

Commander, United States Atlantic Command, was designated Military support to civilian law enforcement agencies is,

as the supported commander-in-chief for the operation. Therealong with MSCA, one of the principal types of MAGR. The

fore, the chain of command for the operation ran from the Com-airlift support that the DOD provided to the FBI illustrated that

mander of the United States Atlantic Command, through theform of support to law enforcement agencies and also high-

Secretary of the Army and the Secretary of Defense, to the Predighted the unique nature of the Oklahoma City mission. The

ident%2 The Commander of the United States Atlantic Com- nature of the event, an intentional destruction of Federal prop-

mand deinated a Defense Coordinating Officer to work with the erty, resulted in a dual agency command designation, with the

Federal Coordinating Officer, serving as the DOD point of con- FEMA being the lead agency for all non-crime-scene relief

tact for all requests for military suppoft. efforts and the FBI being the lead federal agency at the crime
scené?® This was the first time such a bifurcation of leadership

Primary efforts by the DOD involved supporting the roles had occurred in a disaster situatidnConsequently, not

FEMA's urban search and rescue emergency support functiononly did the DOD provide MSCA, as already discussed, but it

The FEMA deployed eleven of its twelve urban search and res-also provided support to law enforcement, as discussed below.

cue teams to Oklahoma City to provide a continuous rotation of

searchers for the victimt& The DOD provided C-141 airlift

99. In total, 465 National Guard personnel participated in the relief effort. Information fgpanote 1.

100. Message, Headquarters, Dep’t of Army, subject: Execute Order for DOD Support to the Federal Emergency Managem@@2Rgddcipr 95).

101. Id.

102.1d. Note thatthe Commander, United States Atlantic Command, has delegated authority to Forces Command, its Army compameértbomonchact MSCA.

103. Id. The Public Works Director at Fort Sill, a colonel, was appointed as the Defense Coordinating Officer at 1600 on 1$ABdalé9 Memorandursypra
note 5.

104. FEwma ReporT, supranote 1, at 3.

105. Information Papesupranote 1. The FEMA initially authorized assignments for the DOD by issuing a mission assignment activation letter. Thédetiber

that all mission assignments would be supported by a “Request for Federal Assistance (RFA)” form. As an example, théiftfFhelibere County and Fairfax
missions contained a funding limitation of nearly $98,000 to provide the transportation of those units. This figure cbelehhrewgmented, if adequately supported;
however, the RFA generally sets the ceiling on DOD reimbursement under the Stafford Act. Letter from Sean P. Foohegéernecy Support Team, to MG
Robert H. Scales, Director of Military Support (Apr. 28, 1995) (with attached RFAs) [hereinafter Mission Assignment Adtetsgipn

106. FEMA BrierinG Book, supranote 96, at 2. The DOD provided the structures specialists, as well as some Corps of Engineer personnel to providev@dbris rem
under the DOD’s primary support role for Emergency Support Function 3 (public works and engineering). Memorandum, Sebeetarnyfto Secretary of
Defense, subject: Support to the Oklahoma Bombing #3 (21 Apr. 1995).

107. The FEMA authorized $65,000 for the provision of 500 field jackets and Battle Dress Uniforms, plus 1,000 pairs Missicks Assignment Activation
Letter,supranote 105.

108. Memorandum, Director of Military Support, to Secretary of the Army, subject: DOD Support to the Bombing in Oklahopa@aCiy(20 Apr. 1995).
109. DOD Drective 3025.15supranote 4, at para. B2.
110. FEmA ReporT, supranote 1, at 14.

111. Id. at 2.
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A threshold legal concern in the context of this dual support Posse Comitatus Act is the Stafford Act; thus, MSCA opera-
mission is the statement MOD Directive 3025.that MSCA tions do not permit DOD units to perform any law enforcement
operations do not include “military assistance for civil law functions in support of civilian law enforcement authorities
enforcement operations!? That statement, however, does not under the authority of the Stafford Aét. It is conceivable,
mean that the armed forces cannot undertake law enforcemertiowever, that a disaster situation (MSCA) may deteriorate into
support operationsoncurrentlywith MSCA operations.  a civil disturbance (another type of MACA operation) and
Instead, it means that commanders and judge advocates mushereby fall into an exception to the Posse Comitatus*Act.
look to separate authorities when conducting such operations.

The remainder of this article discusses those authorities. Whatever the situation, judge advocates should be alert to
Before doing so, however, it provides a brief refresher on thethe possibility that support to law enforcement issues may arise
fundamental legal consideration in all domestic support opera-in any MSCA operation. Such situations require judge advo-
tions, and particularly in law enforcement support operations: cates to be familiar with other statutes which do authorize mil-
the Posse Comitatus AEE. itary support to civilian law enforcement. These statutes are not
Posse Comitatus Act exceptions to the PCA and, consequently, permit only indirect

support. The following section discusses these statutes and

The Posse Comitatus Act (PCA) is a fundamental limitation their application in Oklahoma City.
on law enforcement support operations and MSCA activities.

Absent an exception, the statute prohibits the use of active duty General statutory authority to support law enforcement rests
military personnel, and certain other military persoritfeto in the Economy Aét® and the Military Support to Civilian Law
“execute the laws* The traditional exceptions include the Enforcement Agency Statut&8.Regulatory guidance for such
military purpose doctrine, sovereign authority, and civil distur- support can be found IDOD Directives 3025.1and5525.5
bance statute¥® Noticeably absent as an exception to the and each service’s implementing regulattéh Requests for

112. DOD Drective 3025.1,supranote 4, at 4.
113. 18 U.S.C. § 1385 (1995).

114. DOD DrecTive 5525.5 supranote 15, at 4-6. Personnel not restricted by the PCA include members of the Reserves who are not on active duty, active duty f
training, or inactive duty for training; members of the National Guard when not in federal service; civilian employees wheéaerribe command and control of a
military officer; and active duty personnel when off duty and in a private capacity. Note that the Navy and Marine Cotpegaié/rsubject to the PCA, but both
services are subject to the DOD guidance on the PCA as a matter of policy. The Secretary of Defense may make exceptimlitytortfsin ad hoc basikl.

115. Determining when military personnel are “executing the law,” and thus violating the PCA, has been an elusive ctregpliéiary. Federal courts have
articulated three separate “tests” to determine when a PCA violation has occurred. Courts may employ all three testc@se. §a@nT’ L AND OPERATIONAL L.
Der' 1, THE JUDGE ADVOCATE GENERAL'S ScHooL, U.S. ArRmy, JA-422, @ERATIONAL LAw HANDBOOK, 22-3 (1 June 1996); Paul J. Ribeew Laws and Insights Encircle
the Posse Comitatus Adt04 Mc. L. Rev. 109, 116-17 (1984).

116. DOD Drective 5525.5supranote 15 at 4-1 through 4-3. Often included as another exception are the Military Support to Civilian Law Enforcement Statutes
(10 U.S.C. 88 371-82); however, this DOD Directive does not categorize them as such. Instead, it considers that aettiodiyetct ssistance,” discussed under

the categories of training, expert advice, operating and maintaining equipment, and the transfer of infolthaiah3 through 4-6. The final form of indirect
assistance is a “catch-all” category including other actions approved in accordance with Service directives that do otilsargetct the use of military power

that is regulatory, proscriptive, or compulsolg. at 4-6. Congress passed these statutes to clarify the intent of the Posse Comitatus Act after the federal courts gen-
erated confusion as to what the PCA proscribed. Rigeranote 115, at 113-17. The most recent addition to these statutes, however, contains a specific, albeit
limited, exception to the PCA. Section 1416 of the 1997 National Defense Authorization Act (codified at 10 U.S.C. § 382hpéatretary of Defense to provide
assistance to the Department of Justice in emergency situations involving a biological or chemical weapon. While thetshitsiting direct participation of

military personnel in most cases, it authorizes direct participation in arrest, search and seizure, and intelligencevdodratiecessary to save human life and
civilian authorities are unable to take the required action, as long as the action is otherwise authorized by law. Natiseaheorization Act for Fiscal Year

1996, Pub. L. No. 104-106, § 1416, 110 Stat. 186 (1996 alst1.R. Rer. No. 104-724, at 819 (1996) (emphasizing that the use of the military in such circumstances
“should be limited both in time and scope to dealing with the specific chemical or biological weapons-related incident”).

117. SeeDisasTeR RELIEF PRIMER, Supranote 81, at 17-18. This primer, which constituted the after-action report from Hurricanes Andrew and Inike in 1992 reiterate
that military personnel could, of course, provide security for military personnel assets and personnel. Furthermore, tiebymiitary purpose exception, Army

units deployed to South Florida after Hurricane Andrew used active duty military personnel to direct traffic on militaryosueplgnd to provide security to food
warehouses established by the Army Material Comméahd Civilian law enforcement and national guardsmen should perform the law enforcement role in MSCA
operations where no military purpose doctrine exception exdatsCopelan & Lambsupranote 11, at 38. This is exactly what happened in the case of the Oklahoma
City Bombing as Oklahoma National Guardsmen took on the law enforcement role.

118. The 1906 San Francisco earthquake and fire is one historical ex&apleupraotes 16-19. More recently, in 1989, before it pounded Charleston, SC, Hur-
ricane Hugo struck the Virgin Islands. After declaring a disaster and upon notification of widespread looting in SteGrd@gtiBush invoked the Civil Disturbance
Statutes and dispatched units of the XVIII Airborne Corps to restore order. Exec. Order No. 12,690, 54 Fed. Reg. 39,153 (1989)

119. 31 U.S.C. 8 1535 (1995). The Economy Act provides authority for federal agencies to order goods and servicedédenadthgencies and to pay the actual

costs for those goods and services. Note that the Economy Act is limited to other federal agenciesT IC DeP 1, THE JUuDGE ADVOCATE GENERAL'S ScHool, U.S.
ARrmy, JA-506, FscaL Law DeskBook 8-1 (May 1996) [hereinaftengeaL Law DeskBooK].
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support to law enforcement must be processed according tagents in the investigation. This type of support, while of an
these directives. The recently promulga2@D Directive indirect nature, is not the kind specifically authorized under the
3025.15is the starting point in handling any request for DOD Military Support to Civilian Law Enforcement Agencies Stat-
assistance from civil authoritié%. It provides policy guidance  utes!?®> Thus, the FBI cited the Economy Act as authority for
on the provision of MACA, requiring the DOD approval the request, and the FBI provided the required reimburse-
authorities to consider six factors in evaluating all requests byment!?® Guidance accompanying this assignment reflected
civil authorities for DOD assistance. The six factors to be con- Posse Comitatus Act concerns, from both a law and policy per-
sidered are: legality (compliance with laws); lethality (poten- spective, as it forbade linguists from participating in any law
tial use of lethal force by or against DOD forces); risk (safety enforcement activities or conducting any real-time translation.
of DOD forces); cost (who pays, and what is the impact on theThe DOD permits only non-real-time translation of tapes and
DOD budget); appropriateness (whether conducting the document$?” Another legal aspect of this request involved the
requested mission is in the interest of the DOD); and readinessnission operational specialty of the detailed personnel—in this
(impact on the DOD'’s ability to perform its primary mission). case, intelligence personnel. In addition to the normal approval
The directive contains guidance on the processing of, and theequired by the applicable DOD or service regulatib®D
approval authorities for, requests for all types of MACA opera- Regulation 5240.1-Requires the approval of the servicing

tions. Regarding support to law enforcement authoriDéeD DOD component’s General Counsel for use of employees of the
Directive 3025.15efers the reader tbOD Directive 5525.5 DOD intelligence components, such as the Defense Intelli-
for approval procedures for such requests. HowdveD gence Agenc¥?® This regulation also reiterates the applicabil-

Directive 3025.15lightly modifies the approval procedures in ity of 10 U.S.C. § 375 to this type of supp#ft.

DOD Directive 5525.%y requiring at least flag officer or gen-

eral officer approval of all such requets. Support to law The United States Marshals Service also made a request for

enforcement authorities is subject to the restrictions of thesupport in the aftermath of the bombing. While relying on the

Posse Comitatus Act and its Title 10 counterpart: 10 U.S.C. 8Economy Act, the request from the Marshals Service also high-

37512 lighted the Military Support to Civilian Law Enforcement

Agency Statutes. On 26 April 1995, the Marshals Service

To illustrate the Economy Act authority and Posse Comita- requested Military Working Dog Teams (MWDTSs) for explo-

tus Act limitations, consider the following example. Following sive ordnance detection purposes, primarily to check vehicles

the Oklahoma City bombing, the FBI requested the use of sev-and packages° In addition to the Economy Act, the DOD has

eral Defense Intelligence Agency linguists to assist their specialanalyzed the use of teams under the provisions of 10 U.S.C. 88§

120. 10 U.S.C. 88 371-82 (1995). Note the relationship between these statutes and the Economy Act. The Economy Aes anthapisence of a more specific
interagency acquisition authority (e.g., the Military Support to Civilian Law Enforcement Agency Statutes).Lkv Deskeook, supranote 119, at 8-3. Nonethe-
less, other federal agencies tend to cite the Economy Act as authority for various law enforcement support operatiohgyecawsrtistomed to using it.

121. AR 500-51supranote 15; P T oF Navy, SEcRETARY OF THE NAVY INSTR 5820.7B, ©opPeRATIONWITH CiviLIAN Law ENFORCEMENT OFFICIALS (28 Mar. 1988);
Der' T oF AIR Forcg AR ForceINsTR 10-801, AR Force AssISTANCETO CiviLIAN LAw ENFORCEMENT AGENCIES (15 Apr. 1994).

122. DOD Drective 3025.15supranote 4, at paras. D10 and 12 (stating that all requests for DOD support, whether from federal, state, or local autBbhges, mu
in writing).

123. DOD DrecTive 3025.15supranote 4, at para. D7b. The service directives cited in footnote 121 amplify the guidance contained in DOD Directive 5525.5.

124. Note that 10 U.S.C § 375 constitutes parallel prohibitory, albeit noncriminal, legislation to the PCA as it directstiwy 8f Defense to prescribe regulations
that prohibit direct participation by any member of the armed forces (including the Navy and Marine Corps) in any seagchkarseszuor other similar activity.
Those regulations are contained in DOD Directive 5525.5, which proscribes interdiction of vehicles, vessels, or airdnafisappr&top, and frisk; and the use of
military personnel for surveillance, the pursuit of individuals, or as undercover agents, informants, investigators gatamger@OD IrecTive 5525.5supranote

15, at 4-3. The key difference is, of course, that 10 U.S.C. § 375 is regulatory as opposed to criminal. Additionatbtutessalso apply to the Navy and Marine
Corps, to whom the PCA does not apply. Nonetheless, DOD Directive 5525.5 preserves the ability of the Navy and Marinee@orpsaay of these prohibited
functions because it contains a Secretary of Defense waiver of those restridtiabd-6. How can a regulation permit, through a waiver by the Secretary of Defense,
what appears to be prohibited by 10 U.S.C. § 375? First, 10 U.S.C. § 375 contains qualifying language, “unless othemzgstlautine.” While the PCA does
not authorize the use of the Navy and Marine Corps in direct support, it certainly does not prohibit either service fsam Boitlgermore, 10 U.S.C. § 378 provides
support for the conclusion that the DOD may waive the 10 U.S.C. § 375 restrictions because it states that nothiigairytBepyport to Civilian Law Enforcement
Agency Statutes was intended to limit the authority of the Executive Branch beyond that provided by law before 1 Decembmusl 3#tause sailors and marines
were not considered to be restricted by the PCA prior to 1 December 1981, and could participate directly in law enforbesaerdtasiial authority, they could not
be restricted by 10 U.S.C. 8 375. The Secretary of Defense waiver in DOD Directive 5525.5 provided the same flexibiityahsiyexisted.See Rice, supra
note 115, at 127.

125. Note, however, that specific authority exists for linguist support, along with nine other specific types of supgarafaoypnterdrug support operations.
National Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, 104 Stat. 1485 @@9ttgd in10 U.S.C. § 374 (1995). Note that this authority
has been extended through 1999. National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 38842663 (

126. Letter from John C. Harley, Deputy Assistant Director, Federal Bureau of Investigation, to Chief of Staff, Defagsadetélgency (Apr. 20, 1995) (on file
with author).
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372-73. Military working dogs are considered pieces of equip- ble or as extensive as that provided following Hurricane
ment under the provisions of 10 U.S.C. § 372, and their han-Andrew in 1992, it, nonetheless, affords an excellent case study
dlers are considered expert advisors under 10 U.S.C. 873. of various MACA legal authorities. Commanders at nearby
Posse Comitatus Act restrictions apply equally to these operamilitary bases relied on the Immediate Response Authority to
tions. The applicable DOD instruction emphasizes that only provide help within minutes of the blast, and those same com-
the drug detection capabilities of the MWDT are to be used; manders, along with units all over the country, supplied addi-
MWDTs are not to be used to “track persons, seize evidencetional disaster relief support over the course of the next week
search buildings or areas for personnel, pursue, search, attackinder the authority of the Stafford Act. The Murrah Federal
hold, or in any way help in the apprehension or arrest of per-Building was also a federal crime scene, requiring the exercise
sons.*® This DOD Instruction applies to counterdrug mis- of legal authorities which permitted, and also limited, the sup-
sions, but a recent Air Force Instruction contains these sameport the DOD could send to aid civilian law enforcement agen-
restrictions and applies them to the MWDT’s explosive detec- cies that were providing security and investigating the crime.
tion capabilities as well as its drug detection capabilitieShe

Marshals Service indicated its awareness of these restrictions in Disasters, whether natural or man-made, arise with little or

its request, and the request was grafied. no warning and require swift responses in order to deal with
what is inevitably a human tragedy. Judge advocates need to
Conclusion possess a sound knowledge of MACA authorities so they can

be up to the task of supporting their commanders in a fast-mov-
While the role the DOD assets played in support of civilian ing and chaotic environment.
authorities in Oklahoma City was, by no means, as highly visi-

127. Memorandum for Record, Major P. A. Jenkins, DAMO-ODS, subject: Linguist Support to the Federal Bureau of Inve&ligatijond995) (on file with
author). This guidance stems from a June 1994 FBI request for the use of DOD personnel proficient in Spanish to manitbodeead electronic surveillance.
Letter from James C. Frier, Deputy Assistant Director, Criminal Investigative Division, Department of Justice, to Mr. Bidam Sbeputy Assistant Secretary for
Drug Enforcement Policy and Support, Department of Defense (June 27, 1994). Prior to this request, the DOD had prostdefdringoireal-time translation
support. This assistance was provided under the authority of the Economy Act. The Frier letter was thus viewed as aroéipau@D role in this area to
include “live” monitoring. Letter from Brian Sheridan, Deputy Assistant Secretary of Defense for Drug Enforcement Poluppantt® Mr. James C. Frier, Dep-
uty Assistant Director, Criminal Investigative Division, Department of Justice (Nov. 16, 1994).

The DOD ultimately refused the FBI request, based on legal and policy grounds. From a legal perspective, the DOD wawadtthane court would not
view such activity by DOD personnel as a seizure in violation of the R€.AThe DOD held this opinion notwithstanding a contrary conclusion by the Department
of Justice Office of Legal Counsel. Memorandum from Walter Dellinger, Assistant Attorney General, Office of Legal CouasgheDepf Justice, to Jo Ann
Harris, Assistant Attorney General, Criminal Division, Department of Justice (Apr. 5, 1994) (stating that real-time mevotddngpt violate the PCA). The DOD
also cited several other policy-based concerns in denying the request (for example, creating the perception that the gany'syaéng” on U.S. citizens,
adversely affecting military readiness by participating in activities with no corresponding military benefit, and disrupteglayments because of the require-
ments for court appearances).

128. D=P'1 oF DeFensg Rec. 5240.1-R, RocEDURESGOVERNING THE ACTIVITIES OF DOD INTELLIGENCE CoMPONENTS THAT AFFECT UNITED STATES PERsoNs 12-1 (7 Dec.
1982).

129. Id. (stating that the use of intelligence personnel will be consistent with enclosure 4 of DOD Directive 5525.5, the seetébreofite containing the imple-
mentation of the 10 U.S.C. § 375 limitations).

130. Letter from Pat Wilkerson, United States Marshal, to Major P. A. Jenkins, DAMO-ODS (26 Apr. 1995) (on file with etbofter Wilkerson Letter]. This
request, coming one week after the bombing and motivated by security concerns, can be contrasted with the immediateereponsedetection dog teams on
the day of the blast.

131. CkP'1oF DerENSE INSTR 5525.10, Wing MiLiTARY WORKING Do Teams (MWDTSs) To SupPorRTLAW ENFORCEMENTAGENCIESIN CoUNTERDRUG Missions2 (17 Sept.
1990). The instruction also cites 10 U.S.C. § 374 as potential authority for the use of MWDTSs as it authorizes the osealtp@rgerate and maintain equipment.
Section 374, however, is a more narrow authority, as it applies only to specified functions undertaken in the enforcesoifietiadripinal statutes.

132. Id. at 10.

133. P T oF AR Forcg, AR FORCEINSTR 31-202, MuiTARY WoRKING Do ProgRrAM, 8.9.3 (18 Mar. 1994). It should be noted that the DOD Instruction designated
the Secretary of the Air Force as the DOD executive agent for MWDTSs.

134. Wilkerson Lettesupranote 130.
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Environmental Aspects of Overseas Operations: An Update

Major Richard M. Whitaker
Professor of Law
International and Operational Law Department
The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

Introduction support operations (SASO), or operations other than war
(OOTW)# In these types of operations, the military forces of
This article updates the article entitled “Environmental the United States usually enter a nation without the direct use
Aspects of Overseas Operations,” published in the April 1995 of military force. This fact is relevant to the discussion of what
edition of The Army Lawyérwhich directed judge advocatesto sources of law control the entering force’s legal obligation to
recognize and understand the application of four sources ofthe host nation’s natural environment. The law of war does not
environmental law in regard to overseas operations. Thesdormally apply within the peace operation context, but judge
sources of law are: advocates must determine how the other sources of law might
impact the environmental law equation.
(1) the domestic environmental law of the United States;

(2) the law of host nations; The actions of military lawyers in recent operations best
(3) the traditional law of war; and illustrate the role played by judge advocates in helping com-
(4) international environmental law. manders execute their environmental law obligations. This

article will provide the reader with a summary of the legal anal-
Unlike the previous article, this update focuses on only oneyses and solutions from Operations Restore Hope (Somalia),
of these four sources of law: the domestic law of the United Sea Signal (Cuba), Uphold Democracy (Haiti), and Joint
States. This emphasis is based upon the realities of currenEndeavor (Bosnia-Herzegovina). Each of these operations was
operations, doctrine, and the practices of the military lawyersexecuted within a foreign nation, albeit for different purposes
who have grappled with these issues during the past severadnd under different circumstances. An evaluation of the differ-
years. ent circumstances in each of these operations demonstrates the
variable nature of the environmental law issues that confront
Since 28 February 199%he United States military has exe- the contemporary judge advocate.
cuted dozens of overseas operations. In each instance, the pro-
tection of the natural environment was an important issue for The Role of The Judge Advocate
both military leaders and supporting judge advocates. One of
the more vexing problems in this area is the search for and In order to execute the environmental aspect of the mission,
determination of the rules, regulations, and law which dictate judge advocates must perform five primary tasks. Determining
United States environmental stewardship in foreign nations. Athe applicable sources of law is the first step in this process. In
review of these operations, however, reveals that the nature oéach of the four operations referenced above, the domestic law
each individual operatidinfluenced the application of the law  of the United States and host nation law were applied to protect
more than any other single factor. the host nation’s natural environment. Inregard to future peace
operations, judge advocates can safely assume that these two
Bearing in mind the importance of this operational context, sources of law will occupy most of their time. With this in
it is important to note that not one recent operation was con-mind, military lawyers should focus their efforts on finding the
ducted in an armed conflict environment. Instead, the opera-elements of domestic and host nation law that might regulate
tions were all located elsewhere on the conflict spectrum, andthe activities of United States forces in the area of operations.
they are frequently referred to as peace operations, stability and

1. Major Richard M. Whitakenvironmental Aspects of Overseas Operatidmay Law., Apr. 1995, at 27.
2. This was the final day of Operation Desert Storm.

3. The doctrinal term normally used to express the various types of operatpesational environmentSeeDer T oF ARMY, FELD MANUAL 100-5, ERATIONS
2-0 through 2-1 (14 June 1993). United States military doctrine recognizes that military forces execute operationsnmattyreaygronments: (1) war, (2) conflict,
and (3) peacetime. Within each environment, the goals, conditions, and rules are different. | chose not to usepttratierral environmenwithin the text to
avoid the dual and potentially confusing use of the Emrironment

4. The Army officially adopted the terpeace operatiom December 1994, with the issuance of a new field manual that expresses Army doctrine for such opera-

tions. SeeDer T oF ARMY, RELD ManuAL 100-23, IRAce OperATIONS iV (30 Dec. 1994). For a detailed discussion of SASO and OOTW see Major Richard M. Whi-
taker,Civilian Protection Law in Military Operations: An Essayrmy Law., Nov. 1996, at 4-7.
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Second, judge advocates must master the relevant sources @f accordance with the environmental protection rules that con-
law. They must have a complete understanding of how thesdrol other aspects of the operation.
sources of law operate. In other words, they must know what
events trigger the application of the law in specific circum- The Domestic Law and Policy of the United States
stances. Once a lawyer has determined what events trigger the
law’s application, the lawyer should next determine what  As mentioned above, the domestic law of the United States
actions the commander is required to take and which excep-has figured prominently into the consideration given to the
tions, exemptions, exclusions, or variances might offer the environment in every recent operation. The first question for
commander alternative courses of action. the military lawyer in regard to domestic law requirements is
whether or not an environmental assessment must be per-
Third, judge advocates must provide commanders with aformed, and if so, what type of assessment. The second ques-
complete understanding of the law and an explanation oftion is, despite the type of assessment performed, what type of
courses of action in regard to the law. This task requires law-environmental standards will be established for the operation.
yers to have a solid understanding of the mission because theY¥he third question is how will the lawyer, working through the
must explain what impact each course of action might haveoperational staff, ensure compliance with the standards.
upon operational success. Examples of factors that lawyers
should include in their advice are: (1) monetary costs associ- The National Environmental Policy Act (NEPAS the start-
ated with each course of action, (2) any possible delay in theing point for answering these questions. Generally, NEPA
accomplishment of a mission-essential task, (3) the impact onrequires federal agencies to review their proposed actions and
the popular support of the population of the host nation (bothto prepare environmental assessments or impact statements for
the short-term and the long-term impact), and (4) media impactmajor federal actions that significantly affect the quality of the
(either positive or negative). human environmerft. The problem with the performance of
such a review is the amount of time required for both a formal
Fourth, lawyers must execute the commander’s decision.review and the compilation of either an assessment or an impact
This requires an understanding of what actions are necessary tstatement. For some federal actions, the passage of time is not
satisfy the legal requirements of each relevant source of law. Ira critical factor. In the context of a peace operation, however,
regard to the domestic law of the United States, this might meartime is a critical element of operational success, and the com-
performing some type of environmental assessment, requestingnander must have maximum flexibility. It is primarily because
an exemption to the application of a rule that requires an envi-of this reason that Executive Order Number 12,114 formally
ronmental assessment, or taking action to reduce or to avoid astates that NEPA does not apply to federal actions ovefseas.
adverse environmental impact revealed within some type ofBased upon this authority, case law, and the language of the
assessment. NEPA itself, the United States Government'’s position is that the
NEPA does not apply to overseas military operatfons.
Finally, lawyers must remain alert to environmental issues
that relate to the original course of action selected by the com- In situations in which the NEPA does not apply, the analysis
mander. For example, a lawyer must advise the command thashifts to Executive Order 12,124The Order requires the
disposition of confiscated weapons and ordinance must be don®epartment of Defense (DOD) to analyze and to document
major DOD actions that will significantly affect the environ-

5. 42 U.S.C. 8§ 4321-70a (1996).

6. Environmental assessments (EAs) are concise public documents which provide sufficient evidence and analysis to die¢emnoireedétailed environmental
impact statement (EIS) is necessary. 40 C.F.R. § 1508.9 (1996). Environmental impact statements serve to insuredieatahd gokls defined in the NEPA are
integrated into the proposed action and that the decisionmakers and the public are informed as to the alternatives vavicil woaichimize the adverse impacts.
40 C.F.R. § 1502.1 (1996).

7. Exec. Order No. 12,114, 44 Fed. Reg. 1,957 (19&@jinted in42 U.S.C. § 4321 (1982) [hereinafter EO 12,114]. Portions of EO 12,114 are reprinted and dis-
cussed in BF T oF ArRmY, ReG. 200-2, EvIRONMENTAL EFFecTsoF Major DOD AcTions, apps. G, H (23 Dec. 1988) [hereinafter AR 200-2]. The express purpose of
the Executive Order is twofold. First, to “further the purpose of NEPA” and two other environmental protection statutes.t®Gkatance the importance of pro-
tecting the environment through the operation of these three statutes against the importance of the United States foegigmptibnal security policies. The
Executive Order executes this two-prong mandate by serving as the “United States Government'’s exclusive and completmdetbthemabcedural and other
actions to be taken by Federal agencies to further the purposes of NEPA, with respect to the environment outside theellnietk8ttories, and possessions.”

EO 12,114.

8. NEPA Coalition of Japan v. Aspin, 837 F. Supp. 466 (D.D.C. 1993). The court examined the NEPA and found that a nibeakbiedastruction of the statute
is required because of: (1) the strong presumption against extraterritorial application of United States statutes (whbaitalo aclear and independent expression
of extraterritorial application); (2) the possible adverse impact on existing treaty obligations; and (3) the adverseldfiieati @tates foreign policy. e8 also
E.E.O.C. v. Arabian Am. Oil Co. (ARAMCO), 111 S. Ct. 1227 (1991); Smith v. United States, 113 S. Ct. 1178 (1993); 8hjtekeate 1, at 27-28 (discussing
the extraterritorial issue in much greater deta@it seeEnvironmental Defense Fund v. Massey, 986 F.2d 528 (D.C. Cir. 1993).

9. SeeWhitaker,supranote 1, at 29-30 (describing in detail how the Executive Order works).

18 JULY 1997 THE ARMY LAWYER « DA PAM 27-50-296



ment of: (1) global commons (e.g., oceans or Antarctica), (2) ament, summary environmental analysis, or other appropriate
foreign nation not participating with the United States in the documents.

action® (3) a foreign nation which receives from the United

States (during the action) a product which is prohibited or Executing the Operational Law Mission In Regard

strictly regulated by federal law, or (4) any area outside the to the Environment
United States with natural or ecological resources of global
importancel! These four types of actions are referred to as General Considerations

environmental events.
Executive Order 12,114 always mandatese degreef

If any one of the four environmental events occurs, the DOD environmental stewardship by United States forces in regard to
must conduct a documented review of the major action that itits operations outside of the United States and its territories.
contemplatesnless an exemption appliBsThe most signif- Judge advocates should add this short document to their opera-
icant and frequently relied upon exemption relates to “actionstional law library and refer to it during the operational planning
taken by or pursuant to the direction of the President or [a] Cab-phase. In addition to the Executive Order, military lawyers
inet officer when the national security or interest is involved or should turn to the two more specific documents that implement
when the action occurs in the course of an armed conflict.”  the Order—BOD Directive 6050.7% andArmy Regulation 200-

2 (AR 200-2.¢

In most cases, military lawyers should think of the foregoing
analysis in the following way: where the host nation is nota  When executing a mission within a foreign nation, the mili-
participating nation and where none of the exemptions apply,tary leader should first consider three general rules which assist
Executive Order 12,114 requires that military leaders conductin the interpretation of all other rules. First, the United States,
one of several different types of documented reviews. The typebased upon operational realities and necessities, should take all
of review is based upon which one of the four environmental reasonable steps to act as a good environmental st&waet-
events occurs. For example, if the event occurs within a globalond, the United States should respect treaty obligations and the
common, the agency must prepare an environmental impacsovereignty of other nations. This means, at a minimum, “exer-
statement. If the event occurs in a foreign nation, the agencycising restraint in applying United States laws within foreign
must prepare either a “bilateral or multilateral environmental nations unless Congress has expressly provided otherifise.”
study or a concise environmental review of the specific issuesThird, any acts contemplated by officials within the DOD that
involved,”1* which would include an environmental assess- require “formal communications with foreign governments

concerning environmental agreements and other formal

10. The definition of a participating nation is broad, and this status has been attributed to nations in a number ofdpgratians to avoid the more demanding
requirements of EO 12,1146eeMessage, Headquarters, United States Atlantic Command, subject: Applicability of Executive Order 12,114 on Operation Uphold
Democracy (2319217 Nov. 94) (on file with author) [hereinafter Haiti Message] (‘USACOM is not required under [EO 12,114 dpid B@AD.7] to either invoke

an exemption or complete an environmental study/review for Operation Uphold Democracy. However, to promote environmedghisiawae spirit of [EO
12,114], an environmental review will be conductedSge alsdlectronic Mail Message from Robert E. Dunn, Attorney Advisor, International and Operations Law
Division, Office of the Judge Advocate, United States Army Europe and Seventh Army, to Major Richard M. Whitaker, Praéastiohal and Operational Law
Department, The Judge Advocate General’s School, subject: Environmental Law in Bosnia (Mar. 28, 1997) (copy on file Wyithesethafter Dunn Message].

Mr. Dunn explained that during the planning phase for Operation Joint Endeavor, both his office and the Office of the lsegabAlde United States European
Command shared the opinion that Bosnia and other “former warring faction” nations were “participating nations” under ibrespyb#E® 12,114 and that there
was no need to go through all the EO 12,114 exemption “hoops.” Instead, lawyers supporting Operations Joint Endeavdpuaard Jzineé been executing the
general environmental steward mandate by referring to the Germany Overseas Baseline Guidance Document as a guide ithBasxtent‘that doing so does

not unacceptably interfere with operations, especially force protectidn.”

11. The Executive Order explains that “natural or ecological resources of global importance” refers to resources eithent gslym®resident or by international
agreement as having global importance. EO 12dii@ranote 7, § 2, para. 2-3.

12. Whitakersupranote 1, at 29 (reprinting the list of exemptions).

13. EO 12,114supranote 7, para. 2-5 (iii).

14. 1d. para. 2-4.

15. DxP'1 oF DeFensg DirRecTive 6050.7, EVIRONMENTAL EFFECTS ABROAD OF MAJOR DOD AcTions (31 Mar. 1979) [hereinafter DODi® 6050.7].

16. AR 200-2supranote 7.

17. SeeEO 12,114supranote 7, § 1.See als®AR 200-2,supranote 7, para. 1-5.

18. AR 200-2supranote 7, para. 8-3 (b). This general rule has a substantial impact on the interpretation of domestic law requiremetasic&;dhascope and

format of any environmental review conducted within a foreign nation is controlled not just by United States laws andheeduitltip relevant international agree-
ments and arrangementSee id para. 8-5 ().
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arrangements with foreign governments” must be coordinatedshould either seek an exemption or direct the production of an

with the Department of Staté. environmental study (ES) or an environmental review (ER) to
formally take into account the operation’s impact on the envi-
The Required Analysis and Actions ronment.
The three general rules given above should be kept in mind The Participating Nation Exception

throughout the decision-making process. The required analy-
sis, however, comes from Executive Order 12,114, in conjunc- As judge advocates proceed through the flowchart of analy-
tion with DOD Directive 6050.7and AR 200-2 The Army ses and actions which are required by regulation, the most
Regulation simply restates the DOD Directive, thereby avoid- important and frequently encountered problem is the “partici-
ing additional and possibly more onerous requireméhishe pating nation” determinatioft. This is because the majority of
DOD Directive, which is very similar to Executive Order overseas contingency operations do not generate the first, third,
12,114, provides the same four types of environmental eventsor fourth types of environmental events listed above. Accord-
described within the Executive Order: ingly, a premium is placed upon the interpretation of the second
type of environmental event (major federal actions that signifi-
1. major federal actions that do significant harm to the envi- cantly harm the environment of a foreign nation that is not

ronment of global commons; involved in the action).
2. major federal actions that significantly harm the environ-
ment of a foreign nation that is not involved in the action; The threshold issue appears to be whether or not the host

3. major federal actions that are determined to be signifi- nation is participating in the operation. If the host nation is par-
cant[ly] harm[ful] to the environment of a foreign nation ticipating, no study or review is technically requiféd<nown
because they provide to that nation: (1) a product, or involve aas the “participating nation exception,” this situation existed in
physical project that produces a principal product, emission, ortwo of the four major contingency operations referenced ear-
effluent, that is prohibited or strictly regulated by Federal law lier—Operation Uphold Democracy and Operation Joint
in the United States because its toxic effects [to] the environ-Endeavof* Thus, the planners for these operations concluded
ment create a serious public health risk; or (2) a physical projecthat both Haiti and Bosnia would act as participating nations
that is prohibited or strictly regulated in the United States by during the course of each respective operai@md military
Federal law to protect the environment against radioactive sub{eaders in these operations avoided the requirement for a formal
stances; review or study. In Operation Restore Hope and Operation Sea

4. major federal actions outside the United States that sig-Signal, the United States could not avail itself of the participat-
nificantly harm natural or ecological resources of global impor- ing nation exception because neither Somalia nor Cuba partici-
tance designated by the President or, in the case of such pated with the United States forces in either operation.
resource protected by international agreement binding on theAccordingly, the United States had a choice of accepting the
United States, designated for protection by the Secretary offormal obligation to conduct either an ES or an ER, or seeking
State?! an exemption. In both cases, the United States sought and

Judge advocates must consider whether a proposed operaeceived an exemptich.
tion might generate any one of the four environmental events
listed above. If the answer is yes, then the military leader

19. Id. para. 8-3 (¢). Judge advocates who work with environmental law issues should open up a line of communication witfcargaait(BfOC) at the Depart-
ment of State (DOS) early on in the process. In practical terms this means discussions with the appropriate membentftteatabor working through the
combatant commander’s staff and the Joint Staff to get access to a POC.

20. Id. app. H.

21. Id. app. H, para. B.

22. ld. app. H, para. Bla.

23. Even though not always technically required, a study or review of some nature has been promulgated in every rement operati

24. SeeHaiti Messagesupranote 10; Dunn Messagsypranote 10.

25. Interview with Lieutenant Colonel Richard B. Jackson, Chair of the Int'l and Operational L. Dep’t, The Judge Advocats Seheol, United States Army,
in Charlottesville, Virginia (Mar. 20, 1997) [hereinafter Jackson Interview]. Lieutenant Colonel Jackson, who served ag\adegi the United States Atlantic
Command Staff Judge Advocate’s Office during both Operation Uphold Democracy and Operation Sea Signal, notes that Cdlangthie