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Introduction lems with the case since he wants to interview SGT Rock again.
You reflect back on your many years of legal training and crim-
You are the Chief of Military Justice for the 83d Airplane inal practice and cannot think of anything wrong other than
Division. As you dig through your in-box one sunny day, you your chance encounter with SGT Rock in the TDS office a few
realize that you have some vital post-trial documents that youdays ago. You tell SA Simone you do not think there is a prob-
must serve on defense counsel immediately. You gather theséem, but you will contact him tomorrow to discuss the case fur-
documents together (along with some certificates of service)ther.
and stroll over to the local trial defense service (TDS) office.
Once there, you see several soldiers reclining on the couch in After SA Simone leaves, you ponder the Fifth Amendment
the office waiting room. You recognize one of them as Sergeantight to counsel and other related topics and decide to call your
(SGT) Rock, a soldier who works in your battalion personnel old friend Major (MAJ) Max Righteous, the senior defense
action center (PAC). After saying hello and thinking no further, counsel, to see if SGT Rock consulted counsel. You wonder if
you stride into the office of the senior defense counsel and servgou have been overly cautious and whether the old notice to
the post-trial documents. counsel rulé,the requirement to notify the suspect’'s defense
counsel of the interrogation, even exists in any context today.
A few days pass and you receive a call from one of the postYou think about both the legal and ethical implications of the
Criminal Investigation Command (hereinafter CID) agents, naotice to counsel rule and how the rule may apply to your case.
Special Agent (SA) Simone. He asks to come over to yourWith these thoughts in mind, this article explores the notice to
office to brief you on some new cases and request some titlingcounsel rulé.
opinions. As he reads through his case list, he comes to a new
barracks larceny case on none other than (you guessed it) SGT In United States v. McOmbhgthe Court of Military Appeals
Rock. As he sets out the evidence, SA Simone tells you that hCOMA) established a bright-line rule regarding notice to
has already interviewed SGT Rock. He states that he considersounsel. Soon thereafter, Military Rule of Evidence (MRE)
SGT Rock a suspect in the case. Special Agent Simone tell805(e} codified that rule as follows:
you that he placed SGT Rock in custody and read him his Fifth

Amendment rights against self-incrimination using a DA Form When a person subject to the code who is
3881, Rights Warning Procedure/Waiver Certificat8pecial required to give warnings under subdivision

Agent Simone tells you that after carefully reading and then (c) intends to question an accused or person
indicating that he understood the DA Form 3881, SGT Rock suspected of an offense and knows or reason-
invoked his right to counsel and refused to provide any oral or ably should know that counsel either has

written statement. Special Agent Simone states that he then been appointed for or retained by the accused
released SGT Rock from custody. He asks if you see any prob- or suspect with respect to that offense, the

1. U.S. xP'T oF ArRMY, Form 3881, ReHTs WARNING ProcEDUREWAIVER CerTIFICATE (Nov. 1989) [hereinafter DA Form 3881]. Investigators use DA Form
3881 to advise soldiers suspected of a Uniform Code of Military Justice (UCMJ) offense of their rights against self-imerinfihatform incorporates rights pro-
tected by Article 31, UCMJ, ardiranda v. Arizona384 U.S. 436 (1966). ldnited States v. Tempid7 C.M.R. 249 (C.M.A. 1967), the Court of Military Appeals
(COMA) appliedMirandato military investigations. Using DA Form 3881, the investigator advises the soldier of the right to remain silent anthihgtthe
soldier says can be used against him in a criminal trial. The investigator further advises the soldier of the right o contesdlof custodial interrogation. The
soldier may complete the waiver portion of the form and agree to discuss the offense(s) under investigation and make withatértedking to a lawyer first and
without having a lawyer present with him. Alternatively, the soldier may complete the non-waiver portion of the form ateltimatitie wants a lawyer and does
not want to submit to questioning or say anything. The investigator must ensure that the soldier clearly understankis thefegeigroceeding with any question-
ing and cannot question a soldier who invokes these rights.

2. Military Rule of Evidence (MRE) 305(e) contained the notice to counsel ruletuM ForR CouRTS-MARTIAL, UNITED STATES, MiL. R. E/ib. 305(e) (1984)
[hereinafter 1984 MCM]. The 1994 amendments toMi@&M deleted the notice to counsel provisions of MRE 305(e).

3. The ethical implications of the notice to counsel rule impact upon its application in practice. As such, the artigdiynétidress this aspect of the rule.
4. 1 M.J. 380 (C.M.A. 1976).

5. 1984 MCM,supranote 2, M.. R. B/ip. 305(e).
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counsel must be notified of the intended This article concludes thd¥ilcOmber notice to counsel

interrogation and given a reasonable time in requirements are no longer legally viable. While no military
which to attend before the interrogation may court has directly overruleflcOmber the 1994 amendments
proceed. to the MREs and the United States Court of Appeals for the

Armed Forces (CAAFY non-application of the requirements
Any statement obtained in violation of MRE 305(e) was invol- since these amendments have rendkte@mberegally dead.
untary and therefore, inadmissible under MRE 304. Although the notice to counsel rule is legally dead, ethical rules
may still require applying it in certain circumstances.
While no military court has overruled tihdcOmbercase,
the military has abandoned the notice to counsel requirement.

In 1994, an amendment to MRE 305(e) deleted any reference to Background

notice to counsél. This amendment responded to the Supreme

Court’s decisions iMinnick v. Mississippi andMcNeil v. Wis- TheMcOmberRule

consin'® This article considers these cases and their relevance

to the notice to counsel requiremehtsThis article also ana- The COMA decision iMcOmberissued a warning order to
lyzes the viability of theMlcOmbernotice to counsel require- all criminal investigators who wished to question an accused
ments considering recent military decisiéhs. once the investigator was on notice that legal counsel repre-

sented the accused. McOmber Air Force investigators ini-
In addition, this article considers the ethical implications of tially advised Airman McOmber of hiMiranda rights
the demise oMcOmber Even if a reasonable practitioner con- concerning a larceny allegatidh. McOmber immediately
cludes that notice to counsel requirements no longer exist, theequested counsel. Investigators terminated the interview and
practitioner must also consider the ramifications of the govern-provided McOmber with the name and telephone number of the
ment directly communicating with a represented pdrtyhe area defense counsél.Two months later, after investigators
“government” here means either military investigators or the knew that counsel represented McOmber, they contacted
trial counsel acting through the military investigator. Trial McOmber again and interviewed him concerning the original
counsel must consider the guidelines contained in their serdarceny offense and nine related larceAieslcOmber’s coun-
vice's rules of professional responsibility and their state bar sel was not present during the interview, and investigators did
rules. not contact his counsel before proceeding. After a rights warn-
ing and waiver, McOmber confessed to the lar¢énihe gov-

6. Id.

7. Military Rule of Evidence 304(a) stated: “Except as provided in subsection (b), an involuntary statement or any deidesibestberefrom may not be received
in evidence against an accused who made the statement if the accused makes a timely motion to suppress or an objeict@rceouthder this rule.” 1984 MCM,
supranote 2, M. R. B/ip. 304(a).

8. Effective 9 December 1994, Military Rule of Evidence 305(e) was amended by deleting the notice requirement to defensBezMinsehL For COURTs
MARTIAL, UNITED STATES, MiL. R. Bvip. 305(e) (1998) [hereinafter MCM].

9. 498 U.S. 146 (1990).
10. 501 U.S. 171 (1991).

11. The drafter’'s analysis to the 1994 amendments to MRE 305(e) and 305(g) discusses these cases iandetailFoM CourRTsS-MARTIAL, UNITED STATES,
MiL. R. Bvip. 305 analysis, app. 22, at A22-15 (1994).

12. This article discusses several recent military cases in dé&@United States v. Schake, 30 M.J. 314 (C.M.A. 1990); United States v. LeMasters, 39 M.J. 490
(C.M.A. 1994); United States v. Vaughters, 44 M.J. 377 (1996); United States v. Faisca, 46 M.J. 276 (1997); United $tzaed ¥.\Pd. 37 (1997); United States

v. Young, 49 M.J. 265 (1998).

13. U.S. BP'T oF ARMY, REG. 27-26, RILES oF PrROFEssioNALConDUCT FOoR LAWYERS, app. B, Rule 4.2 (1 May 1992) [hereinafter AR 27-26].

14. Regarding case citations, the reader should further note that on 5 November 1994, the National Defense AuthormaBimtactéar 1995, Pub. L. No. 103-

337, 108 Stat. 2663 (1994), changed the names of the United States Courts of Military Review and the United States GarytAgipddls. The new names are

the United States Courts of Criminal Appeals and the United States Court of Appeals for the Armed Forces, respectivelurposéb of this article, the name

of the court at the time that a particular case was decided is the name that will be used in referring to thaS#etisioed States v. Sanders, 41 M.J. 485 n.1 (1995).
15. United States v. McOmber, 1 M.J. 380, 381 (C.M.A. 1976).

16. Id.

17. Id.
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ernment used the confession against McOmber in his courtsional purpose of assuring military defendants effective legal
martial. representation without expense” under Article’27.

On appeal before the COMA, the court held:
Military Rule of Evidence 305
If the right to counsel is to retain any viabil-

ity, the focus in testing for prejudice must by Airman McOmber won a great victory that day when the
readjusted where an investigator questions an COMA ruled that the trial judge erred in admitting his confes-
accused known to be represented by counsel. sion into evidence. Shortly thereafter, MRE 305(e) codified the
We therefore hold that once an investigator is notice to counsel requirements undécOmber??2 These

on notice that an attorney has undertaken to requirements remained in effect until the 1994 amendments to
represent an individual in a military criminal MRE 305(e) removed them from the réle.

investigation, further questioning of the

accused without affording counsel reason- The pre-1994 MRE 305(e) afforded the suspect even more
able opportunity to be present renders any deference than required by tMcOmberdecision. Under
statement obtained involuntary under Article MRE 305(e), interrogators who intended to question a suspect
31(d) of the Uniform Cod#&. or accused had to meet a standard of “knew or should have

known” regarding the appointment or retention of counsel by
In reversing the ruling of the Air Force Court of Military the suspect or accusé&d.In reality, however, military courts

Review, the COMA did not resolve McOmber’s Sixth Amend- imposed a less onerous “bad faith” standard upon military
ment claim. The COMA did not base its opinion specifically investigators. IfUnited States v. Rgythe Army court held

on the Fifth Amendment right to counsel either. Instead of that in the absence of bad faith, a criminal investigator who
using a constitutional basis to overrule the lower court, theinterviewed the accused one day before the scheduled Article
COMA used a statutory basis. The court cited Article 27, Uni- 32 investigation did not violat®cOmberbecause he was
form Code of Military Justice (UCM®. It stated that “to per-  unaware of the appointment of coureMilitary courts devel-

mit an investigator, through whatever device, to persuade theoped an elaborate set of factors to analyze whether an interro-
accused to forfeit the assistance of his appointed attorney outgator reasonably should have known that an individual had
side the presence of counsel would utterly defeat the congreseounsel for purposes of the notice to counsel#ule.

18.

Id. Airman McOmber’s trial defense counsel made a timely objection to the admission of this confession, but the militavgijudge this objection. On

appeal to the U.S. Air Force Court of Military Review, Airman McOmber contended that the second interview infringed uptin Alee3idment right to counsel
because investigators interviewed him without first notifying his attorney and affording him a right to have his attorney phes@ir Force Court of Military
Review ruled against the accused and in favor of the government regarding this contention. At the time of the secondhetgoriemment had not yet preferred
charges against McOmber and his Sixth Amendment right to counsel had not yet attached. United States v. McOmber, 51 QAR NE2 1975).

19.

20.

21.

22.

23.

24.

25.

26.

McOmber 1 M.J. at 383.

UCMJ art. 27 (1998).

McOmber 1 M.J. at 383.

1984 MCMgsupranote 2, ML. R. Evip. 305(e).
Id.

Id.

4 M.J. 840 (A.C.M.R. 1978).

Id. at 841. The court’s decision focused on whether the criminal investigator knew that Roy had counsel. The court cbutdiithret] focus upon the 6th

Amendment right to counsel. Presumably, if Roy’s Article 32 investigation was scheduled for the next day, then the gonastimave preferred charges before
the interview occurred. Had the court employed a 6th Amendment analysis Mu&ngbertype of analysis would have been unnecessary.

27.

The drafter’s analysis to MRE 305(e) lists these factors for consideration:

Whether the interrogator knew that the person to be questioned had requested counsel; Whether the interrogator knevsohatothe pe
guestioned had already been involved in a pretrial proceeding at which he would ordinarily be represented by counsehtiams rgonH
erning the appointment of counsel; Local standard operating procedures; The interrogator’s military assignment and ¢rdihentarro-
gator’s experience in the area of military criminal procedure.

1984 MCM,supranote 2, ML. R. B/ip. 305 analysis, app. 22, at A22-15.
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The notice to counsel rule under the pre-1994 MRE 305(e) The only exception to this per se rule occurs when the
had no civilian equivalent either in the Federal Rules of Evi- accused himself initiates further communication, exchanges, or
dence or in case law. Despite this, military courts followed the conversations with the poliéé. TheEdwardsrule, by design,
McOmberdecision and enforced the pre-1994 MRE 305(e) prevents police badgering of an accused and also applies to
notice to counsel provisions for several years. It was not untilpolice-initiated custodial interrogation relating to a separate
the Supreme Court took a closer look at the right to counsel thatnvestigation®> Although McOmberwas decided before
the military eventually abandoned the rule. This article next Edwards McOmbetfs rigid notice to counsel requirement cer-
considers Supreme Court decisions that are responsible for th&inly contemplates situations where police badgering of a sus-
demise of the notice to counsel rule and the 1994 revisions tgect to give a statement without his attorney present would
MRE 305(e) and 305(Q). overcome the will of the accused and render the invoking of the

right to counsel ineffective.

United States Supreme Court Decisions In the second cas#/Jinnick v. Mississippi® the Supreme
Court established a firm rule regarding requests for counsel
There are no United States Supreme Court decisions directlywhen a suspect is in continuous custody. Undiemick, in
addressing the notice to counsel requirement set forth in thecases of continuous custody, when a suspect requests counsel,
McOmberdecision. There are, however, three pivotal Supremeinterrogation must cease, and law enforcement officials may
Court decisions that affected the notice to counsel require-not reinitiate interrogation without counsel present, whether or
ment?® The drafter’s analysis to 1994 amendments to MRE not the accused has consulted with his attofheyrurther,
305(e) and 305(g) specifically discusses and analyzes the casesiderMinnick, an accused or suspect can waive his Fifth
considered below. Amendment right to counsel, after having previously exercised
that right at an earlier custodial interrogation, by initiating the
The first case i€dwards v. Arizon& This case considers subsequent interrogation leading to the waiver.
invoking the Fifth AmendmentMiranda) right to counsett
UnderEdwards when a subject invokes his right to counsel in In 1994, military practice conformed to thnnick decision
response to Blirandawarning, a valid waiver of that right can- with an amendment to MRE 305(g) by adding subsection
not be established by showing only that he responded to furthe2(B)(i) and deleting any reference to the notice to counsel
police-initiated custodial interrogation even if he has beenrequirement. Military Rule of Evidence 305(g) allows for
advised of his right® Once the suspect expresses his desire towaiver of the right to counsel during custodial interrogation
deal with police through counsel, the interrogator cannot pro-upon evidence that the suspect or accused initiated the commu-
ceed until he makes counsel available to Him. nication leading to the waivét. At the same time, an amend-
ment to MRE 305(e) deletddcOmbeis notice to counsel rule.
The pre-1994 rule was inconsistent with Mianick decision.

28. SeeEdwards v. Arizona, 451 U.S. 477 (1981); Minnick v. Mississippi, 498 U.S. 146 (1990); McNeil v. Wisconsin, 501 U.S. 171T{1i8%kjicle will consider
each case’s relationship with and application to the notice to counsel rule.

29. 1984 MCM,supranote 2, M. R. B/ip. 305 analysis, app. 22, at A22-15, 16.

30. 451 U.S. 477 (1981).

31. InMiranda v. Arizona384 U.S. 436 (1966), the Supreme Court held that before any custodial interrogation, a subject must be warned thighlte (134@ r
remain silent, (2) to be informed that any statement made may be used as evidence against him, and (3) to the predemeyoflabrited States v. Tempia7
C.M.R. 249 (C.M.A. 1967), the COMA appliddiranda to military interrogations. The requirement fdiranda warnings is triggered by initiating of custodial
interrogation. Under MRE 305(d)(1)(A), a person is in custody if he is taken into custody or otherwise deprived of hisrraagiaignificant way. Custody is
evaluated based on an objective test from the perspective of a “reasonable” subjectsudi@iiote 8, M. R. Evip. 305(d)(1)(A).

32. Edwards 451 U.S. at 484-85.

33. Id.

34. 1d.

35. SeeArizona v. Roberson, 486 U.S. 675, 679 (1988).

36. 498 U.S. 146 (1990).

37. Id. at 154.

38. Id. at 156.
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Although the COMA based its decision in thieOmber The Court also distinguished the protections of these rights.
case on Article 27 of the UCMJ, Airman McOmber alleged vio- The Fifth Amendment protects a suspect from police over-
lations of his Sixth Amendment right to counsel. While the reaching during a custodial interrogatiSnUnder the Sixth
COMA deftly avoided the Sixth Amendment isstighe court Amendment, an accused is entitled to representation at critical
extensively analyzed the Fifth Amendment right to counsel. In confrontations with the government after initiating adversary
the Minnick case, the Supreme Court established strict protec-proceeding$? Here, the right attached during McNeil's bail
tion of a suspect’s Fifth Amendment right to counsel when the hearing where counsel represented him. The Sixth Amendment
suspect requests counsel while in continuous cuétodyder right is specific to those offenses char§edvicNeil waived his
Minnick, however, a suspect or an accused can waive his FifthFifth Amendment right to counsel concerning the second set of
Amendment right to counsel even after having previously exer-allegations! The Sixth Amendment request for counsel at the
cised that right at an earlier custodial interrogatfoio do so, bail hearing was not a Fifth Amendment invocation of the right
the suspect must initiate the subsequent interrogation leading téo counsel on the unrelated charges under any strained interpre-
the waiver* Under the oldMcOmberbased rule, such a waiver tation. Moreover, the Sixth Amendment right to counsel, which
would have been virtually impossible absent notice to (andattached during the bail hearing on the unrelated charge, had no
arguably consent of) the suspect’s counsel. effect on the second set of allegatiéhs.

In the final caselMcNeil v. Wisconsiff the Supreme Court Additionally, the McNeil decision also provided critical
considered both the Fifth and Sixth Amendment right to coun- guidance concerning the situation when a suspect asserts the
sel. The Court drew a firm distinction between these two rights.Fifth Amendment right to counsel while in continuous custody.

In that case, McNeil’s counsel argued that the triggering of hisThe majority stated:
Sixth Amendment right to counsel upon counsel representing

him at a bail hearing, implicitly triggered his Fifth Amendment If the police do subsequently initiate an
right to counsel when police interrogated him in custody con- encounter in the absence of counseslsgm-
cerning unrelated offensé&s.The Supreme Court disagre€d. ing there has been no break in cusfpdiie
The majority stated that a person cannot “invokeMirsinda suspect’s statements are presumed involun-
rights anticipatorily, in a context other than “custodial interro- tary and therefore inadmissible as substan-
gation"-which a preliminary hearing will not always, or even tive evidence at trial, even where the suspect
usually, involve.* executes a waiver and his statements would

39. Military Rule of Evidence 305(g)(2)(B)(i) now reads:
(B) If an accused or suspect interrogated under circumstances described in subdivision (d)(1)(A) requests counsel, anyveaivseqiien
the right to counsel obtained during a custodial interrogation concerning the same or different offenses is invalid prbsssutien can
demonstrate by a preponderance of evidence that—

MCM, supranote 8, ML. R. Evip. 305 (g)(2)(B)(i). This change became effective 9 December 1994.

40. McOmber1 M.J. at 380, 382.

41. Minnick 498 U.S. at 154.

42. 1d. at 154-55.

43. 1d.

44, 501 U.S. 171 (1991).

45, Id. at 174-75.

46. Id. at 175.

47. 1d. at 182.

48. 1d. at 176.

49. McNeil v. Wisconsin, 501 U.S. 171, 175 (1991). In the military, the right attaches upon preferral of chargesupi@dte 8, M. R. Evip. 305(e)(2) (1998).

50. McNeil, 501 U.S. at 175.

51. Id. at 174.

52. Id. at 176.
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be considered voluntary under traditional lyze the factual situation when a suspect asserts the right to

standards. This is “designed to prevent counsel. A significant break in custody sufficiently dissipates

police from badgering a defendant into waiv- the coercive atmosphere. If the suspect makes a knowing and

ing his previously asserted Miranda rights” . conscious decision to waive the right to counsel after a signifi-
.38 cant break in custody, his right to counsel is not viol&ted.

Given the protections concerning the right to counsel afforded
The parenthetical language cited above is highly relevant toa suspect undéviinnick andMcNeil, the ironclad notice to
military practice. The 1994 amendment to MRE 305(g) reflects counsel rule ilMicOmberis not needeff. The military cases
its significance. The amendment added subsectionthat interpret the 1994 changes to MRE 305 in light ofvthe
(9)(2)(B)(ii).>* Under the new rule, when the request for coun- nickandMcNeil decisions turn primarily upon the free and con-
sel and waiver occur when the suspect or accused is subject tecious decisions of the suspect concerning his Fifth
continuous custody a coercive atmosphere is presumed, whichmendment right to counsel. Although these cases embrace
invalidates a subsequent waiver of counsel rigthtdnder this McOmberlike scenarios, the military courts fail to employ a
rule, however, the prosecution can overcome the presumptioMcOmbertype analysis, thus ignoring the notice to counsel
when there is a significant break in custody following the invo- rule.
cation of the right to counsel dissipating the taint of the coercive
atmospher& Analysis of the adequacy of the break in custody  Several recent military cases have considered the suspect’s
and subsequent waiver of the right to counsel is fact spéific. right to counsel as addressed in tdwards Minnick, and
McNeilcases. These cases also embrace situations in which the
The Supreme Court’s decision lhcNeil further obviates McOmbemotice to counsel rule should apply, bltited States
the need for thdMcOmberrule by stating that a person cannot v. Schak® represents the first case in the military court’s tran-
invoke hisMirandarights preemptively in situations other than sition away fromMcOmber AlthoughSchakeaises a notice to
a custodial interrogatio®i. This language, if read in conjunc- counsel issue, the COMA ignored the issue. The court, how-
tion with the Court’s dicta concerning the effect of a break in ever, considered a difficult factual scenario in which there is a
custody on the right to couns@lemphasizes the need to ana-

53. Id. at 177 (citations omitted) (emphasis added).
54. Military Rule of Evidence 305 (g)(2)(B)(ii) reads:

(B) If an accused or suspect interrogated under circumstances described in subdivision (d)(1)(A) requests counsel, anyveaivseqiien
the right to counsel obtained during a custodial interrogation concerning the same or different offense is invalid urdessutierpcan dem-
onstrate by a preponderance of evidence that —. . .
(i) the accused or suspect has not continuously had his or her freedom restricted by confinement, or other meas, during th
period between the request for counsel and the subsequent waiver.

MCM, supranote 8, ML. R. Evip. 305(g)(2)(B)(ii). This change became effective 9 December 1994.

55. Id.

56. MCM,supranote 8, ML. R. B/ip. 305 analysis, app. 22, at A22-16.

57. SeeUnited States v. Schake, 30 M.J. 314 (C.M.A. 1990) (holding that re-interrogating the accused after a six-day breakpnomidéaty real opportunity to

seek legal advice); United States v. Vaughters, 44 M.J. 377 (1996) (holding that re-interrogating the accused afterdeglrfgpreleastody for nineteen days pro-

vided a meaningful opportunity to consult with counsel); United States v. Faisca, 46 M.J. 276 (1997) (holding that retigeh®gacused after a six-month break

in custody was permissible); United States v. Young, 49 M.J. 265 (1998) (holding that re-interrogating the accused ajtéréak-idacustody allowing him to
consult with friends and family was permissible).

58. McNeil, 501 U.S. at 182.

59. Id.at 177.

60. Id.

61. No military court has yet overruled thieOmberdecision. The 1994 amendment to MRE 305(e) removed the notice to counsel requirement. Telephone Inter-
view with LTC(P) Borch, Staff Judge Advocate, Fort Gordon, Georgia (January 5, 1999) (regarding his role in the revisioB@BMREL994, LTC Borch served

on the committee responsible for revisions toNt@&M. Lieutenant Colonel Borch stated that the committee intended to correct many deficiencies in the 300 series
of the MREs. The amendment to MRE 305 deleting the notice to counsel requirement merely brought the rule in line wkiaMables]IMinnick, andSchake
(discussed below). Lieutenant Colonel Borch noted that there is not (nor was there ever) an equivalslt@htherrule in the federal system. This article ana-

lyzes these ethical considerations concerning the government’s contact with represented parties in a later discussion.

62. 30 M.J. 314 (C.M.A. 1990McNeilwas decided in 1991Schaketherefore, did not apply thdcNeil break in custody analysis.

6 SEPTEMBER 1999 THE ARMY LAWYER « DA PAM 27-50-322



break in custody after a suspect invokes the Fifth Amendmentbreak in custody and the suspect has a meaningful opportunity
right to counsel. to consult with counsét.

In the case, Air Force Office of Special Investigations (OSI)  In the Schakedecision, the COMA could have, but did not,
interviewed Specialist (SPC) Schake on 18 September 1997apply McOmber The court offered no guidance regarding the
concerning an arsdfi. During the interview, SPC Schake notice to counsel rule. The court’s dispositive focus in the case
requested to see a lawyérAt the time, counsel represented is on the passage of six days “between his unwarned interview
SPC Schake on unrelated charffesthe OSI released SPC and his ultimate admission, during which time [Schake] was
Schake from the police station and allowed him unrestrictedcompletely free to acquire new counsel for the arson charge or
freedom of movement from 18-24 September 1987 (six ¢ays). consult with the counsel then representing him on the other
On the latter date, Schake voluntarily submitted to a polygraphalleged offense™ While the court did not explicitly eliminate
examination that resulted in a confessibim a post-polygraph  the notice to counsel rule Bchakeit limited the rule’s appli-
statement to OSI, SPC Schake incriminated himself concerningcability. The most liberal reading 8chakewvould, at a mini-
one of the arson charg&s.The court notes that “when he mum, limit McOmbefs application to interrogations by law
returned to the station on [24 September] 1987, [he] was fullyenforcement concerning offenses directly related to the sus-
advised of hisMiranda-Tempiarights, as well as his right to  pect’s previous representation by courizel.
refuse to take the polygraph examinatiéh.During this re-
interrogation, Schake received a complete rights advisethent. The court’s failure to apply the notice to counsel rule in the

Schakecase is significantSchakeoreshadows the demise of

The COMA held that the six-day break in continuous cus- theMcOmberrule. Specialist Schake had counsel on unrelated
tody dissolved Schake’s claim of &dwardsviolation’* The charges before his admissions concerning the arson charges
court noted that Schake “was actually represented by counselluring his post—polygraph interview on 24 September 1987.
on another charge at the time of his release, and it cannot otheihile his trial defense counsel raised the issue of whether the
wise be said that his release did not provide him a real opportupolygrapher knew that SPC Schake had coufisee COMA
nity to seek legal advice? In essence, the court held that the did not focus on this issue in rendering its decision. While the
“counsel made available” requirementEdwards triggered COMA could have addressed the notice to counsel rule, it did
when a suspect invokes his right to counsel in response to a custot. Instead, the COMA noted that SPC Schake’s six-day break
todial interrogation, is satisfied when there is a significant in custody (between 18 and 24 September 1987) dissolved any

claim of anEdwardstype violation’® Further, the COMA

63. Id. at 315.

64. Id.

65. Id.

66. Id. at 319.

67. Id.at 315-16.

68. Id. at 316.

69. Id. at 319. Schake agreed to take the polygraph on 18 September 1987. As noted, the OSI advised Schake on 24 Septenitewh38otithen required
to submit to the polygraph examination which was about to be given to him. The facts do not unequivocally state whetbetiBeReKenitiated the 24 September
meeting.

70. 1d.

71. 1d.

72. 1d.at 320.

73. 1d. at 319.

74. 1d.

75. This interpretation of thdcOmberrule is consistent with the COMA's later decisiorUinited States v. LeMaster®9 M.J. 490 (1994). A full discussion of the
LeMasterscase follows.

76. Schake30 M.J. at 315-16.

77. 1d. at 316.
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skirted the notice to counsel issue by stating that SPC Schak&989, before LeMasters left the OSI office, an OSI agent
“was actually represented by counsel on another charge at thastructed him “to contact Major Dent and to return to the OSI
time of his release, and it cannot otherwise be said that hioffice to make a statement if appellant so desaféetr consult-
release did not provide him a real opportunity to seek legaling with his attorney®” On 14 July and 2, 3, and 11 October
advice.™ While McOmbetrtype issues abound in tiszhake 1989, LeMasters contacted the OSI and gave statements. On
case (as noted above), the majority’s silence concerning theseach occasion, he did not request coufisélere, LeMasters
issues is deafening and a strong indication thaMt®mber initiated contact with the OSI. lreMastersthe court held that
rule would soon be dead. theMcOmbernule, by design, protects the right to counsel when
the police initiate the interrogatiéh. Accordingly, if the sus-
Until the line of cases beginning witbnited States v.  pectinitiates contact, and the prosecution can show that the sus-
Schake military courts rigidly enforced the notice to counsel pectwas aware of his right to have counsel notified and present,
requirements oMcOmberrule® The courts strictly construed  but that he affirmatively waived those rights, then the court can
the requirements and deemed any statement obtained in violafind a valid waivef?
tion of pre-1994 MRE 305(e) involuntary and inadmissible
under MRE 304! The notice to counsel provision was viewed The court noted that both thécOmberandEdwardsrules
as non-waivable until the COMA's 1994 decisionUnited are “designed to prevent police badgerifig.The pre-1994
States v. LeMastefs. MRE 305(e), in effect at the time of theMastersdecision,
protected the right to counsel when the police initiate the inter-
In LeMasters Air Force OSI suspected Senior Airman rogation. InLeMastersthere was no evidence of police over-
LeMasters of drug-related misconduct. Upon questioning byreaching, badgering, or attempting to deprive LeMasters of his
OSl on 15 May 1989, LeMasters requested an attorney and theight to counsel. LeMasters was aware of his right to have his
OSI terminated the intervie®®.On 5 July 1989, LeMasters vis- counsel notified and present at his interrogatfoile waived
ited the office of the area defense counsel. He later entered intthat right on four separate occasiéhghe COMA stated, “We
an attorney-client relationship with Major Déft.From 15 reject the idea that there is an indelible right of notice to counsel
May until 14 July 1989, no investigator attempted to interview under [MRE]. 305(e). Like other Constitutional rights, a sus-
LeMasters agaif® On 12 July 1989, Philippine Narcotics pect may make a knowing and intelligent waivér.The court
Command (NARCOM) apprehended LeMasters at his off-postfound a valid waiver in theeMasterscase. Although the deci-
residence and kept him in custody until 13 July 1880n that sion of the court preceded the 1994 amendments tddheal
date, NARCOM released LeMasters to the OSI. On 13 Julyfor Courts-Martial it is consistent with the revisions to MRE

78. 1d. at 319.

79. 1d.

80. 1984 MCMgsupranote 2, M. R. E/ip. 305(e).

81. 1984 MCMsgsupranote 2, ML. R. Bvip. 304. A non-exhaustive list of cases in which the COMA discussed and applid@neberule includes United States
v. McDonald, 9 M.J. (C.M.A. 1980); United States v. Muldoon, 10 M.J. 254 (C.M.A. 1981); United States v. Sauer, 15 M.M.AL3983); United States v. Roa,
24 M.J. 297 (C.M.A. 1987); United States v. King, 30 M.J. 59 (C.M.A. 1990).

82. 39 M.J. 490 (C.M.A. 1994).

83. Id. at 491.

84. Id.

85. Id.

86. Id.

87. Id. at 490 (emphasis added).

88. Id.

89. Id. at 492.

90. Id. at 492-93.

91. Id.

92. Id.

93. Id.
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305(g) adding subsection 2(B)(i) which allows for waiver of the the presence of cocaine during a urinalysis, Air Force OSI

right to counsel during custodial interrogation upon evidence called him to their office for an intervie\? The OSI did not

that the suspect or accused initiated the communication leadingtnow that SSgt Vaughters had previously invoked his right to

to the waivef? counsel. The OSI advised SSgt Vaughters of his rights to

remain silent and to have an attor&yHe waived those rights

Although the COMA did not overruldcOmberin the and agreed to an interview. Staff Sergeant Vaughters then

LeMastersdecision, it diluted its impact and foreshadowed the admitted to using cocaine at a local nightciitbThe govern-

demise of the notice to counsel rule. The court distinguishedment later used this statement against SSgt Vaughters in his

the factual scenario iheMastersfrom that contained in  court-martial. The CAAF considered SSgt Vaughters’s case

McOmber® In LeMasters unlike McOmber the OSI did not  based upon his contention that the Air Force Court of Criminal

attempt any subterfuge to deprive LeMasters of the assistancéAppeals erred when it ruled that his confession was admissible

of counsel by failing to notify his counsel of questioning. when the OSI agents reinitiated a custodial interrogation after

LeMasters waived his right to counsel four times by a knowing SSgt Vaughters had requested couA®%elThe CAAF con-

and conscious decision on each occasion. The protections ofluded that the lower court did not err in holding that his con-

the pre-1994 MRE 305(e) triggered when an investigator initi- fession was admissibté.

ated interrogation of someoffe.On 14 July and 2, 3, and 14

October 1989, LeMasters voluntarily returned to the OSl office.  Inits decision, the CAAF did not address the naotice to coun-

On the latter three occasions, LeMasters himself contacted thesel issue directly. Instead, the court focused upon the nineteen-

OSI and gave statements without requesting codhdedéMas- day break in custody between SSgt Vaughters’ first interview
ters affirmatively waived his right to notice to counsel when he (and invocation of the right to counsel) and the second inter-
initiated contact with the OSt. view during which he confessed to using cocdffieThe

CAAF cited the service court’'s opinion in which it noted that

United States v. Vaughtétsaddresses a similar scenario during the nineteen day period, SSgt Vaughters suffered no
and further supportscOmbefs demise. On 10 February police badgering®® The court further noted that SSgt Vaugh-
1993, Air Force security police interviewed Staff Sergeant ters had previously sought advice from a military defense coun-
(SSgt) Vaughters about his involvement with illegal diigs. sel regarding nonjudicial punishment and that he did not
Staff Sergeant Vaughters invoked his Fifth Amendment right to contact any attorney for assistance regarding the drug allega-
counsel. The security police released SSgt Vaughters from custion.!®® Therefore, the CAAF found nBdwardsviolation
tody. On 1 March 1993, after SSgt Vaughters tested positive forThe court agreed with the Air Force Court of Criminal Appeals

94. Id. at 493.

95. MCM,supranote 8, ML. R. E/ip 305(g)(2)(B)(i)-
96. LeMasters 39 M.J. at 492-93.

97. 1984 MCMgsupranote 2, M. R. Evip. 305(e).
98. United States v. LeMasters, 39 M.J. 490, 491 (C.M.A. 1994).
99. Id. at 492.

100. 44 M.J. 377 (1996).

101. Id.

102. Id. at 378.

103. Id.

104. Id.

105. Id. at 377.

106. Id.

107. Id. at 378.

108. Id.

109. Id.

110. Id. at 379.
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that “custodial interrogation may be reinitiated without counsel interrogation. During the later interrogation, the accused affir-
being present where a suspect had been released from custodyatively waived his self-incrimination rights and made a state-
for [nineteen] days, provided a meaningful opportunity to con- ment!!” The court found nd&dwardsviolation since the
sult with counsel, and subsequently waived his right to coun-accused unequivocally waived his right to counsel after a break
sel. M1t in custody of more than six montH&.

Like Schakethe CAAF's focus was on the Fifth Amend- The CAAF noted that the CID agent’s “reinitiation of con-
ment right to counsel. In a case that would seemingly trigger atact [with SSG Faisca] was not made because of an attempt to
McOmberdiscussion, the court again remained silent lending circumvent the Fifth or Sixth Amendments, but rather was
further support to the proposition that tlieOmberrule is no undertaken in an effort to learn if appellant had sought or
longer valid. It is interesting to note that during their 1 March retained counsel and, if so, counsel’s idenfity.Staff Sergeant
1993 interview of SSgt Vaughters, the OSI neither knew nor Faisca was not in custody when the agent requested the infor-
asked him whether he previously invoked his right to counsel.mation about his counsel. Consequently, the encounter had no
The CAAF did not address this fact in its decision. Instead, thepressures associated with a custodial interrog&tidataff Ser-
court focused on the break in custody issue to dispose of thgeant Faisca told the CID agent that he neither had nor wanted
case’? The CAAF's failure in this case to mention the notice counsel?® He subsequently met the agent at the CID office.
to counsel ruléndicates further the rule’s death—at least where After receiving proper Article 31(b), UCMJ, amdiranda
the suspect has a significant break in custody coupled with thevarnings, SSG Faisca “affirmatively waived his Fifth and Sixth
opportunity to consult with counsef. Amendment rights and made [a] stateméft. " The CAAF

noted that “all of these circumstances constitute an affirmative

In United States v. Fais¢& the CAAF again addressed the waiver under [MRE] 305(g)(1), [MCM]?3
effect of a break in custody upon the exercise of the Fifth
Amendment right to counsel. During a CID custodial interro-  The CAAF’s focus in this case upon a significant break in
gation concerning the theft of government property, the accusecdustody and SSG Faisca’s affirmative waiver of the right to
invoked his Fifth Amendment right to couns®l. The CID counsel, again undercuts the viability of the notice to counsel
agents conducting the interrogation immediately ceased theirrequirement in at least the context of the factual scenario that
guestioning. The following day, Staff Sergeant (SSG) Faiscaexisted here. The court, at a minimum, could have discussed
“consulted with a military attorney who advised him that he applying of theMcOmberrule in SSG Faisca’s case due to his
could and should contact the attorney if he were approached foinvoking the right to counsel during his first interrogation. The
further questioning®® Six months later, a different CID agent CAAF did not discuss the notice to counsel rule or cite the
initiated contact with SSG Faisca and arranged for anotherMcOmberdecision. This provides further support for the

111. Id.

112. Id. at 379, 380.

113. An alternate explanation is that the notice to counsel requirement simply is not applicable in this case since ¥atlgntezpresentation by counsel related
to nonjudicial punishment and not the drug charges which were the subject of his interrogation and subsequent col8eadistiaksiorsupranotes 75-76 and
accompanying text regarding tBehakeandLeMasterscases.

114. 46 M.J. 276 (1997).

115. Id. at 277.

116. Id.

117. Id.

118. Id.

119. Id. at 278.

120. Id.

121. Id. at 277.

122. |d.

123.1d. at 278. In a footnote to this passage, the CAAF highlighted the 1994 amendmeM@Mttleat removed the notice to counsel provision contained in MRE
305(e). The new version of MRE 305(e) had not taken effect at the time of SSG Faisca’s trial in August 1994. Thus atienimgibts that if the CAAF had

believed the old notice to counsel provision of MRE 305(e) should have been applied here, then the court would haveldo@& 8¢ dEftly avoided any direct
ruling concerning the viability of the notice to counsel rule.
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observation and conclusion that the CAAF has consistentlyDIS agents were not subject to the Code and that Article 31(b)
refused to appliMcOmbersince the 1994 changes to MRE 305. did not bind then#*? The court found that since the DIS:

Recently, inUnited States v. Payri& the CAAF turned its [H]ad no duty to warn appellant of his rights
attention to the issue of notice to counsel. It reached the issue under Article 31, the duty to notify counsel
under a unique set of facts. In 1991, the CID investigated SSG under [MRE] 305(e) was not triggered.
Payne, a military intelligence analyst, for the rape of a thirteen- Accordingly, we need not decide whether
year old girl**® Payne denied the rape and, after consulting mil- [Captain] Hanchey was still appellant’s
itary counsel (CPT Hanchey), refused to take a government- counsel or whether SA Gillespie knew or rea-
requested polygraph. The CID did not resolve the investiga- sonably should have known that [Captain]
tion, and SSG Payne departed five months later for another Hanchey was appellant’s counsel. Likewise,
assignment in Kore&® Payne then requested reinstatement of we need not decide whether the [twenty-]
his security clearance. The Defense Investigative Service month break in custody and [two] reassign-
(DIS) initiated a personal security investigation regarding SSG ments were a sufficient hiatus to obviate the
Payne’s request’ During the investigation, SSG Payne agreed requirement to contact [Captain] Hanch&y.
to take a polygraph examination. After a series of interviews
and polygraphs, Payne confessed to the t&#p@ general The CAAF cleverly avoided a ruling on teeOmbemotice
court-martial later convicted SSG Payne of the f&pe. to counsel requirement by finding it inapplicable in this case.

The court’s focus, instead, was on SSG Payne’s voluntary poly-

It is significant that during his questioning by the DIS, SSG graph examination. Further, the court noted that the DIS
Payne informed the investigators that military counsel repre-advised Payne of his rights under the Privacy Act, the Fifth
sented him during the earlier CID investigation. The DIS did Amendment and Article 31, andiranda; and, he waived
not ask SSG Payne if military counsel still represented him, andthem. Based on these facts, the court found SSG Payne’s con-
they did not notify counsel about the questioning. On appeal,fession to the rape voluntad. Although this case lends mini-
SSG Payne alleged a violation of the notice to counsel protecimal support tdalcOmbeis continued viability, it emphasizes
tion of the pre-1994 MRE 305(e) which was in effect at the time that the court applied the pre-1994 version of MRE 305.
of Payne’s trial*® This rule, however, only applied to situa-
tions in which Article 31(b) warnings were required. The court  The most recent CAAF decision impacting upon notice to
determined that the notice to counsel rule did not apply herecounsel idJnited States v. Youri§f Immediately following an
because Article 31(b) did not app#. The court noted that the unambiguous request for counsel, the investigator, prior to

124. 47 M.J. 37 (1997).

125. Id. at 38.

126. Id.

127.1d.

128. Staff Sergeant Payne objected to the use of the term “rape” in his written statement to the DIS polygrapher, SA&dfée§eegeant Payne, however, did
admit the elements of the rape offense in his written statement to SA Gillespie. He admitted that his victim resistemiehtnreenove her shorts. Staff Sergeant
Payne stated that “she was still fighting me when | got on top of her and put my penis in her Vdgeia40.

129. Id. at 37.

130. Id. at 41.

131. Id. The CAAF noted that “the military judge denied the motion to suppress on the ground that SA Gillespie [the DIS polygaaptweniequired to notify
Captain Hanchey because she was not a person subject to the code” who is required to give Article 31 wdrnaig2” The CAAF held that the military judge
did not err in his decision. The CAAF also dismissed SSG Payne’s argument that SA Gillespie’s acts were in some wagnicefafthemilitary investigation.

132. 1d. at 43.

133. Id. SeeUnited States v. Vaughters, 44 M.J. 377, 378 (1996) (holding that the right to counsel was not violated by police-ingtaiathgudter a nineteen-
day break in custody).

134. Judge Sullivan’s concurring opinion indicated MaOmberhas not lost all utility for CAAF. Judge Sullivan stated: “Finally, the decision of this [c]ourt in
United States v. McOmhesupra does not render appellant's confession inadmissiBéeUnited States v. LeMasters, 39 M.J. 490 (CMA 1994). This [c]ourt has
not chosen to expardcOmberto situations where the accused voluntarily initiates further questioning without his counsel being present.” UnitedStates v.
47 M.J. 37, 44-45 (1997).

135. 49 M.J. 265 (1998).
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leaving the interrogation room, told the accused, Sergeantapplicable where there is a break in custody coupled with the

(SGT) Young: “l want you to remember me, and | want you to reasonable opportunity to seek counsel.

remember my face, and | want you to remember that | gave you

a chance®®® As the investigator exited the room, the accused

indicated he wanted to talk and confessed to participating in a The McOmberNotice to Counsel Rule is Legally Dead

robbery!®” The service court held that the investigator did not

intend to elicit an incriminating response and did not improp-  Several factors lead to the conclusion that MeOmber

erly reinitiate interrogation in violation didwards*® The notice to counsel requirement is dé&dThe first factor is the

accused’s statements were the result of his spontaneously reseumulative effect of appellate decisions, both military and

initiating the interrogation. Supreme Court, which ignore a notice to counsel rule. Next, the
1994 amendments to MRE 305(e) and MRE 305(g) imple-

Two days after his first statement, SGT Young returned to mented the Supreme Court’s decisions in Kianick and

the military police station. After a proper rights advisement, McNeil cases, and eliminated any notice to counsel require-

SGT Young waived his rights and provided a second confes-ment.

sion!®* The court found n&dwardsviolation regarding either

statement?® The court noted that: By implication, the CAAF has eliminated the notice to coun-
sel requirement. ItJnited States v. LeMastetS the court
Appellant’s second statement, which was far noted that the pre-1994 MRE 305(e), in effect at the time of its
more damaging than the first, was made after decision, protected the right to counsel when the police initiate
a two-day interval and after appellant had the interrogation?* The court rejected the “indelible right” to
been released from custody and was free to notice to counsel under MRE 305(e) particularly as in the
speak with his family and friends. This two- LeMasterscase where the suspect re-initiates contact and
day break in custody precludes Bdwards waives that right*® The court’s decision iheMasterss con-
violation as to the second statem¥t. sistent with the 1994 amendment to MRE 305(ethat

removed the notice to counsel requirement and the 1994 change
The CAAF again failed to reach the issue of notice to coun-to MRE 305(g) that added subsection (2)(B}{i)The new rule
sel. In fact, there is no indication in the facts of the case thatprovides that an accused or suspect can validly waive his Fifth
SGT Young even sought counsel. The court indicated that theAmendment right to counsel, after having previously exercised
mere release from custody is enough to satisfy counsel requirethat right at an earlier custodial interrogation, by initiating the
ments undeEdwards The court’s silence about tMcOmber subsequent interrogation leading to the waitfeiThe CAAF
rule further indicates that the notice to counsel rule is no longerprecisely applied the principles of this rule in theMasters
caset®®

136. Id. at 266.

137. 1d.

138. Id. The CAAF noted that the military judge found the CID agent made his statement as a “parting shot” by a “frustratedtanva@stegcourt went on to say
“even assuming that the judge’s findings are clearly erroneous, we hold that appellant was not prejutliae@67. The CAAF, in essence, treated the comments
as if they were an interrogation.

139. Id. at 266.

140. Id. at 267-68.

141. Id. at 268. Edwardsdoes not apply when there has been a break in custody which affords the suspect an opportunity to seeBegunitetl States v.
Vaughters, 44 M.J. 377 (1996).

142. It is significant to note thdcOmberrule died progressively and not as the result of any one case or statutory amendment.
143. 39 M.J. 490 (C.M.A. 1994).

144. 1d. at 492.

145. Id. at 493.

146. MCM,supranote 8, ML. R. E/ip. 305(e).

147. MCM,supranote 8, ML. R. E/ip. 305(g)(2)(B)(i)-

148. In the drafter’s analysis of the 1994 amendment to MRE 305(g), which added subsection (2)(B)(i), the draftersthetadditian conformed military practice
with the Supreme Court’s decisionMinnick v Mississippi498 U.S. 146 (1990). 1984 MCHupranote 2, ML. R. E/ip. 305 analysis, app. 22, at A22-16.
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Additionally, the 1994 change of subsection (2)(B¥dijo that when a suspect in custody requests counsel, interrogation
MRE 305(g) does not bode well for the future of the notice to shall not proceed until counsel is actually pre$€ntGovern-
counsel requirement. That subsection “establishes a presumpment officials may not reinitiate custodial interrogation in the
tion that a coercive atmosphere exists that invalidates a subseabsence of counsel whether or not the accused has consulted
guent waiver of counsel rights when the request for counsel andvith his attorney>®
subsequent waiver occur while the accused or suspect is in con-
tinuous custody®! Under a line of cases starting witimited This does not apply, however, when the suspect or accused
States v. Schak& military courts recognized that the presump- initiates re-interrogation regardless of whether the accused is in
tion can be overcome when it is shown that a break in custodycustody*®® Consider a military scenario where there is a break
occurred that sufficiently dissipated the coercive atmospherein custody, the suspect has had a meaningful opportunity to
The courts recognize no specific time limit but instead focus onconsult with counsel, the suspect reinitiates contact with law
how the break in custody allows the suspect to seek the assienforcement, subsequently waives his rights and makes an
tance of counséf?® In United States v. Youritf the CAAF con- incriminating statement. In this scenario, the notice to counsel
sidered a two-day break in custody after invocation to consultrule serves no valid purpose because the suspect knowingly and
with “friends and family” adequate, and found the suspect’s consciously waives his Fifth Amendment right to counsel and
subsequent waiver of the right to counsel valid even thoughvoluntarily provides a statement. The police do not badger the
investigators did not attempt to notify coun’sel. suspect in this situation. The suspect simply decides to give a

statement to the police without assistance of counsel and under

The courts also analyze how the break in custody vitiates theno coercion or duress.
coercive atmosphere and police badgering contemplated by the

Supreme Court in thEdwardscase!® In United States v. The source of military courts’ reluctance to findedwards
LeMasters the COMA noted that both thdcOmberand violation of the right to counsét where there is a break in con-
Edwardsrules are “designed to prevent police badgerifiglh tinuous custody appears to be dicta language in the Supreme

theMinnick case, the Supreme Court determined that the FifthCourt's opinion inMcNeil v. Wisconsi#? The Supreme Court
Amendment right to counsel protected lbgwardsrequires focused on the situation where a suspect is subject to continu-

149. The actions of Senior Airman LeMasters mirror those contemplated in the post-1994 MRE 305(9)(2)(B)(ii). LeMastdrhimfifke Amendment right to
counsel upon initial questioning by the OSI. He later initiated contact with and gave statements to investigators, affdrisvaglits, on four separate occasions.
United States v. LeMasters, 39 M.J. 490, 491-92 (C.M.A 1994).

150. MCM,supranote 8, ML. R. B/ip. 305(g)(2)(B)(ii).

151. 1984 MCMsupranote 2, ML. R. B/ip. 305 analysis, app. 22, at A22-16.

152. 30 M.J. 314 (C.M.A. 1990).

153. The CAAF considers the effect of a break in custody upon the waiver of the Fifth Amendment right to counsel inse&aédaited States v. Vaughters,
44 M.J. 377 (1996); United States v. Faisca, 46 M.J. 276 (1997); United States v. Young, 49 M.J. 26 5e@88)ussiorsupranote 57.

154. 49 M.J. 265 (1998).

155. Id. at 268.

156. Edwards v. Arizona, 451 U.S. 477 (1981).

157. United States v. LeMasters, 39 M.J. 490, 492 (C.M.A. 1994).
158. Minnick v. Mississippi, 498 U.S. 146, 154 (1990).

159. Id. at 150-52.

160. Id. at 154-55.

161. UndeArizona v. Robersqr86 U.S. 675 (1988), tiedwardsrule is not offense-specific. Once a suspect invokellitendaright to counsel for interrogation
regarding one offense, investigators may not reapproach him regarding any offense unless counsel itsl pat €ti-78.

The Sixth Amendment right to counsel, however, is offense specific. Military Rule of Evidence 305(e)(2) applies the Sittheftméght to counsel to military
practice. MCMgsupranote 8, ML. R. Evip. 305(e)(2). In the context of military law, the Sixth Amendment right to counsel normally attaches when the government
prefers charges. Under MRE 305(e)(2), when a suspect or accused is subjected to interrogation, and the suspect oeacegsestsitounsel or has an appointed
or retained counsel, counsel must be present before any subsequent interrogation concerning that offense mely grbasgithe Sixth Amendment requires notice
to counsel in this situation. UndeicNeil v. Wisconsin501 U.S. 171 (1991), the Fifth Amendment right to counsel cannot be inferred from the suspect invoking the
Sixth Amendment rightld. at 180. ThécOmbemotice to counsel rule becomes an issue when there is a break in custody after a suspect asserts his Fifth Amendment
right to counsel.
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ous custody after an initial invocation of the right to counsel. tect a military suspect by requiring counsel to be present before

The Supreme Court intended to protect a suspect in continuoughe interrogation could proceed.

custody where police initiate contact with hifh.In this situa-

tion, even after a voluntary waiver and statement by the suspect, Military case law applyingMinnick to suspect-initiated

the suspect’s statement would still be inadmissible as substaninterrogations and waiver of the right to counsel, lsictleil to

tive evidence. Implicitly, the Supreme Court did not intend that waivers of the right after a break in continuous custody, has

a suspect receive this same protection when there is a break isounded the death knell for thdcOmbernotice to counsel

custody:s rule. The CAAF has been virtually silent regarding the

McOmberrule. The need for the rule no longer exists today as

The drafter’s analysis of the 1994 amendments to MRE it did when the COMA decideflcOmberand later when the

305(g) that added subsection (2)(B)(ii) specifically cites the President created the MRE 305(e) notice to counsel provision.

McNeilcas€'®® In United States v. Vaughteithe CAAF stated Interestingly, theMcOmberdecision predated even the

thatMinnick “was a continuous custody case and did not pur- Supreme Court’'s decision Bdwards v. Arizon&® Both the

port to extend th&dwardsrule to the break-in-custody situa- Supreme Court and military courts have clearly defined the

tion.”'% |n doing so, the court referred kdcNeil and stated Fifth and Sixth Amendment right to counsel. The Supreme

parenthetically thaMcNeil “dictum suggesté&dwardsnot Court’s decisions in thilinnickandMcNeil cases clarified any

apply when there has been a break in cust&dy.” remaining ambiguities about the right to counsel.

The 1994 amendment to MRE 305(e) deleted the notice to  The military followed suit quickly by amending MRE 305 to
counsel requirement. The additions to MRE 305(g), which bring the rule in line with pertinent Supreme Court cases. The
conformed military practice to the Supreme Court’s decisions 1994 amendments to MRE 305(g) added subsections (2)(B)(i)
in the Minnick and McNeil cases, essentially made the and (ii) signaled the death of thdcOmberrule. The amend-
McOmbetirrelevant. Moreover, military courts have supported ments are the direct resultidfnnickandMcNeil, which recog-
this position by failing to applyicOmberto situations that  nized protections under the Fifth Amendment that have
clearly warrant the analysis. Military Rule of Evidence 305(g) overshadowedicOmber Military courts have followed
contemplates the situation where, after the suspect invokes th&upreme Court precedent and the changes to MRE 305. The
right to counsel, the suspect either reinitiates contact with theCAAF's failure to either raise or appifcOmbelin appropriate
police or there is a significant break in custody. cases strongly suggests that MeOmberrule is no longer a

legal requirement. Until further notice from the CAAF, the

While not inconceivable that the notice to counsel require- notice to counsel requirement appears dead.
ment could be applied in the situation of police-initiated inter-
rogation of a suspect during a period of continuous custody,
there are no reported military cases addressing this kind of sce- Is the Notice to Counsel Rule Really Dead?
nario. Presumably, the suspect has other protections in this
kind of situation. Military Rule of Evidence 305(g)(2)(B)(, The notice to counsel requirement may be a dead legal issue,
based on the Supreme Court’s decisiodaNeil,**° would pro- but it is not a dead ethical isstié. In virtually every factual

162. The Court wrote:
If the police do subsequently initiate an encounter in the absence of counsel (assuming there has been no break irecigtpdy)'sthtate-
ments are presumed involuntary and therefore inadmissible as substantive evidence at trial, even where the suspectaxecaies laisv
statements would be considered voluntary under traditional standards.

McNeil, 501 U.S. at 177. The parenthetical dicta focuses upon a break in custody situation.

163. Id.

164. Id.

165. 1984 MCMsupranote 2, M. R. Evip. 305 analysis, app. 22, at A22-16.

166. United States v. Vaughters, 44 M.J. 377, 379 (1996).

167. Id.

168. MCM,supranote 8, ML. R. B/ip. 305(g)(2)(B)(ii).

169. McNeil v. Wisconsin, 501 U.S. 171, 177 (1991).

170. The COMA decideilcOmberin 1976. United States v. McOmber, 1 M.J. 380 (C.M.A. 1976). The Supreme Court dedvdgdisin 1981. Edwards v.
Arizona, 451 U.S. 477 (1981).
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scenario, there is no legal requirement for investigators toit improper for a trial counsel to deal directly with a represented
notify a suspect’s counsel before questiorfdgnvestigators, suspect particularly if the defense counsel has instructed him
trial counsel, and defense counsel must be concerned, howevenot to do sd7¢ Regarding military investigators, military courts
about the ethical issue of a government representative commuplace no specific prohibition on the questioning of suspects
nicating with a service member who is represented by a defenswho initiate contact with the investigator. Further, military
counsel Army Regulation (AR) 27-2Rules of Professional  courts place few restrictions on investigators questioning a sus-
Conduct for Lawyersoffers guidance about communicating pect after there has been a significant break in custody after the
with a person who has representation by coufiseéh particu- suspect invokes the Fifth Amendment right to counsel. Deter-
lar, Rule 4.2 states: “In representing a client, a lawyer shall notmining the propriety of an investigator questioning a suspect in
communicate about the subject of the representation with athis situation would be fact specific and focused on whether the
party the lawyer knows to be represented by another lawyer insuspect voluntarily waived his rights and voluntarily provided
the matter, unless the lawyer has the consent of the other lawyea statement’” Further, the determination would be based upon
or is authorized by law to do s&* This rule applies to the sit-  whether the suspect had a meaningful opportunity to consult
uation where a trial counskhowsthat defense counsel repre- with counsel during the break in custody. Whether the suspect
sents a suspect and the trial counsel wishes to communicatactually sought the advice of counsel during the break in cus-
with the suspect. Presumably, the rule also applies when arody is another relevant factor in the determination. Purported
investigator wishes to question a suspect at the direction of thesthical violations by an investigator in this situation would not
trial counsel. affect the legal admissibility of the suspect’s statement unless
the investigator either violated the suspect’s due process rights
No military cases or professional responsibility opinions or extracted an involuntary statement from the suspedn
have addressed this type of situation since the 1994 amendmeimvestigator, however, cannot do what ethical rules would pro-
to MRE 305(e) removed the notice to counsel requirefient. hibit a prosecutor from doing. Clearly, a trial counsel violates
A wily defense counsel would further complicate the situation Rule 4.2 if he advises an investigator to question a suspect who
by informing the trial counsel and military investigators that he knows is represented by courigel.
they can only communicate with his client through the defense
counsel. Rule 4.2 does not address the legal concerns surround- Precise answers do not exist regarding every ethical question
ing the admissibility of a confession, that is situations where aconcerning communication with a represented party. While a
suspect initiates contact with an investigator or when a signifi- prosecutor cannot communicate with a suspect who he knows
cant break in custody occurs after a suspect invokes the right thhas counsel, the situation is considerably less clear when an
counsel. investigator, acting on his own, communicates with such a sus-
pect. When faced with this ethical quandary, a trial counsel
Practical counsel will view Rule 4.2 as an ethical guidepost should first consult his own supervisory chain of command. If
and not a straightjacket. An obvious reading of the rule makesno adequate solution results, the trial counsel should consult

171. Telephone Interview with Mr. Dean S. Eveland, Professional Conduct Branch, United States Army Standards of Condiex.Clffit899) [hereinafter Eve-
land Interview]. Mr. Eveland’s candid comments concerning legal ethics and the notice to counsel rule provided valuabie tinisigbpic.

172. Investigators must still exercise care regarding notice to counsel in a continuous custody situation. Investigateeglstiordtter guidance from the trial
counsel before proceeding with questioning in this situat®eeMCM, supranote 8, ML. R. B/ip. 305(g).

173. AR 27-26supranote 13, app. B, Rule 4.2.
174. 1d.

175. Civilian cases in this area provide no uniform guidance concerning an appropriate remedy when a prosecutor violateAiRegregious violation of Rule
4.2 may warrant suppression of a suspect’s admission or confeSae8tate v. Miller, No. C4-98-635 (Minn. Ct. App. Nov. 17, 1998) (currently on appeal to the
Minnesota Supreme Courthee alsdllinois v. Olivera, 246 lll. App. 3d 921 (1993). In this case, an lllinois appellate court considered a situation imuisisistant
State’s Attorney interviewed a defendant without his counsel present. The court stated that “common civility” dictassbati@mr should call a defendant’s
lawyer when he knows the defendant has retained counsel. Inexplicably, however, the court found nothing in the ethataibitifes@prosecutor from question-
ing a defendant that he believes has intelligently waived his right to counsel.

176. Eveland Intervievgupranote 171. Mr. Eveland opined that a violation of Rule 4.2 would occur if a trial counsel contacted a suspect he knegsamtedepr
by defense counsel without notice to (and permission of) the suspect’s counsel.

177. Military Rule of Evidence 304(c)(3) governs the voluntariness of confessions. Under this Rule, “a statement isfiyivbiuist obtained in violation of the
self-incrimination clause of the Fifth Amendment to the Constitution of the United States, Article 31, or through the erstoof calawful influence, or unlawful
inducement.” MCMsupranote 8, M. R. Bvip. 304(c)(3). Official coercion is a necessary element in showing a violation of due pr®eeGslorado v. Connelly,
497 U.S. 157 (1986); United States v. Campos, 48 M.J. 203 (1998).

178. UCMJ art. 31(d) (West 1998%eeUnited States v. Campos, 48 M.J. 203 (1998).

179. AR 27-26supranote 13, app. B, Rule 4.2.
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with his state bar professional responsibility committee for fur- astute and legally correct opinion on whether he can re-interro-
ther advice. Trial counsel must exercise great caution in thisgate SGT Rock.
area since violating ethical rules may invite collateral attacks
(through motions or otherwise) questioning the legal admissi- Legally, the investigator has no requirement to notify coun-
bility of a confession or admission. sel. As discussed in this article, while military courts have not
directly overruledMcOmber several factors lead to the conclu-
The defense counsel must always be wary of the issue andion that it is invalid. These factors include: (1) the 1994
should raise it in any motion to suppress a statement by his cliamendment to MRE 305(e) eliminating the notice to counsel
ent, if applicable. Defense counsel could raise ethical viola-rule, (2) the lack of either Supreme Court or other federal court
tions in several different ways by alleging: (1) a violation of recognition of the notice to counsel rule, and (3) the military
McOmber (2) an effect on the statement’s voluntariness, or (3) court’s silence regardingcOmbersince the 1994 amendments
a violation of accused’s due process rights. By doing so, theto MRE 305(e).
defense counsel preserves the issue for appeal and avoids a
complaint for ineffective assistance of counsel by failing to  Although you are satisfied that there are no legal concerns,
raise the issue. you are not yet comfortable with advising SA Simone to re-
interview SGT Rock. You considaR 27-26Rules for Profes-
sional Conduct for Lawyeysand the guidance offered in Rule
Conclusion 4.2, Communication with Person Represented by Codffsel.
Because you are not certain whether SGT Rock has defense
Consider again this article’s opening hypothetical case of counsel, you decide that the best course of action is to call MAJ
SGT Rock and SA Simone. The facts of the case are importanMax Righteous, the senior defense counsel. Major Righteous
in determining the correct course of action. First, recall that astells you that SGT Rock is represented.
the Chief of Military Justice, you observed SGT Rock at the
local TDS office before your meeting with SA Simone. Special  After due consideration of the matter, you telephone SA
Agent Simone then briefed you that he had interviewed SGTSimone and tell him not to interview SGT Rock at this time.
Rock as a suspect in a barracks larceny case. He properlyou advise him to continue to work on physical evidence and
advised SGT Rock of his rights against self-incrimination witness interviews but not to re-interview SGT Rock. You tell
before asking any questions about the allegation and SGT Rockim to inform you immediately if SGT Rock makes any contact
invoked those rights without providing any written or oral state- with him. You are convinced that you gave SA Simone sound
ment. Recall that, based on his investigation, SA Simone con-advice based upon both your legal research and ethical
siders SGT Rock a likely suspect in the case. He wants youinstincts.

180. Id.
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