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The Army Lawyer is published monthly by The Judge Advocate

General's School for the official use of Army lawyers in the performance

of their legal responsibilities. The opinions expressed by the authors fn -
the articles, however, do not necessarily reflect the view of The Judge < |

Advocate General or the Department of the Army. Masculine or

feminine pronouns appearing in this pamphlet refer to both genders

unless the context indicates another use. ,
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Army, Charlottesville, Virginia 22903-1781. Footnotes, if included,
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follow A Uniform System of Citarion (15th ed. 1991) and Military
Citation (TJIAGSA, July 1992). Manuscripts will be returned only upon
specific request. No compensation can be paid for articles.
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MEMORANDUM FOR STAFF AND COMMAND J'UDGE ADVOCATES

SUBJECT: TJAG Policy Memorandums

e b i T T ' omwoaeL o Gue e s oo monann o }
1. On 3 May 1994,.The-Judge.Advocate General issued-eight policy
memorandums. After review and modification, he has reissued
these memorandums as numbers 95=1 “through '§5-8, Pclicy :
memoranaums 94- 1 throv.igh 94-8 explred ‘on- 1 0ctober. ‘

2. Suggestions for additional policy guidance, as well as your
thoughts on. current memorandums, are welcome at any time. I
recommend that each of you retain a, desk copy, of these
memorandums. The subjects w:.ll be a matter of 1nterest during

Article:-é wisits. « oo P
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DAJA-SC (27-1) 3 October 1994

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

SUBJECT: Pract1c1ng Profe551ona1 Respon51b11ity - POLIdY
MEMORANDUM 95~1 PR e

s e BT g
N RS TG A IS

1. Our practice must reflect continuous commitment to the
ol Lo hlghest -standards: of profess1ona1 responszbility. ““, ol
orrner o omod 0 (naedo Doy FooaTnives S IR
2. Ethzcal conduct-~ requires both 1ntegr1ty and a complete coen el
famlllarlty wzth publlshed profe551onal,respcn51bility standards
and an awareness of potential ethics issues before they become
A problems.:w .
1 3.7 To ensure-that professional responsibility recelves theE
‘ attention 1t deserves, YOu must*-— A : ‘ 2 ’
sl o SRR 0 i z:w I
a. Personally empha51ze the lmportance of. profe551onal
respon51b111ty within your organlzatlon.

voalos Do olelo ~ o0 oo TnouTh LA

POV FIO T RS
b, Personally ensure that all Army lawyers under’ your
- supervision receive annual training on the Army Rules of
‘Professicnal Conduct for Lawyers, the 1972 ABA Code of Judicial
"“\ej« Conduct, .and-other applicable ethical standards. At a minimum, a
~total of three hours of training will be conducted each year.

H Classes: should focus on ethical issues most applicable to the
setting in which’ the lawyers practice and be designed for less
experienced judge advocates. Supervisory lawyers are encouraged
to make maximum use of available TDY funds to allow Army lawyers
to attend civilian ethics training courses.

c. Establish procedures to make reserve component judge
advocates aware of potential conflicts of interest which may
arise during active duty. See Chapter 4, AR 27-3, The Army Legal
Assistance Program, for specifics on this point.

d. Provide a means by which experienced judge advocates
share their professional responsibility knowledge with less
experienced judge advocates in your office.

e. Inform your judge advocates of procedures in Army
Regulation 27~1 for reporting allegations of professional
misconduct.

77 Al TR

MICHAEL J. NARDOTTI, JR.
Major General, USA
The Judge Advocate General
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MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

R AN

f:SUBJECT._ Ethlcs Counselo s and the Army Standards of cOnduct
’ Program z POLICY MEMORAND {1 95-2,

T

~ T
- BRI

1. Theynew‘standafdéiofmcondhot'pfoéram for the Army is in
place.i DOD Directive 5500.7 and the DOD Joint Ethics Regulation
(JER), DOD 5500. 7-R, were sxgned and-made effective by the

Secretary of Defense on 30 Angust '1993. The.JER republlshee the

Standards. of Ethical, Conduct for Employees of. the Executive.

 Branch and other office of. Government Ethics regulatlons,

supplements ‘and 1mpiements them, makes most of them. appllcable to

“2. Pursuant to a series of app01ntments and’ delegatlons from the

“_DeSLgnated Agency Ethics Off1c1al thére should be:Ethics

‘Counselors (EC) appointed with' suff1c1ent authority to support

all Army personnel. Renderlng standards of conduct advice

,requlres maturity, experlence, judgment, and interpersonal

skills. 'Often the 'issues involve the potential for criminal
sanctions for. seemlngly innocuous conduct, or such personal and
emotional matters’ as. famlly investments, spousal employment, and
even the employee’s own future employment and career development.
The employee seeklng advice may be reluctant to divulge the
information needed for sound advice; the EC must be capable of
dealing with that problem and of anticipating unstated issues.

3. Therefore, ‘it is vital that you exercise personal oversight
of the Standards of Conduct program in your command or
organlzatlon, and that you ensure that the training, counseling,
and opinion writing are complete, accurate, and well thought out.
You are encouraged to involve junior lawyers in standards of
conduct practice and even to appoint them as Assistant ECs.
However, EC appointments must be reserved for attorneys with the
requisite quallflcatlons, and the authority delegated to them
must reflect their experience and ability. Only in this way can
we avoid potential embarrassment for the Army or its personnel.

4. One aspect of ethics practice that is particularly worthy of
your personal over51ght is the filing of Financial Disclosure
Reports. The reviews conducted by ECs and the reviews with which
they assist the filers’ supervisors, are to ensure that the
reports are clear, complete, and unambiguous on their face, and
that they reflect full compliance with statutory and regulatory
requirements. Notwithstanding reviews by at least one EC and a
supervisor, a significant number of Public Financial Disclosure




DAJA-SC SR :
SUBJECT: Ethics Counselors and the Army Standards of Conduct
Program =~ POLICY MEMORANDUM 95-2 AT

. e 1 . . P TS SR STt LR .
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Reports (SFs 278) by your general officers and members of the
Senior Executive Service .in 1993 required addltlonal lnformation
before they ‘could be seht to the' Army’s final Yeviewing' = "
.authority. Sometimes the deficiency was technical; but, in many
“other cases,- the deficiency was substant1Ve, meaning that the
reviews could not possibly have determined whethér the filer had
a conflict of interest problem because ambiguous, incomplete, or
undeclpherable entr1es were accepted w1thout questlon. -

"5—*=Standards of'Conduct as an ‘area of ‘the 1aw, has. become
complex ‘and‘is ever'evolv1ng Ii:dd:.t:.onally,,lt requ;;es
broadening of Expertise into th& area of‘finance and 1nvestments
to* proPerly understand the* nature_df 1nvestments to ensure
_correct’ and complete flllngs of‘flhanc1ai reports and to. resolve

“~conf11cts ‘of" 1nterest issues." To énsure’ that ECs ma;nta;n
currency,” itlis my ‘policy that Ethics Counselors” routineély’ access
the LAAWS Bulletln Board Service and check the Ethics Conference
Lfor updated information to; %bserve how' other Army attorneys are

dealing w1th ethics issues, ~and to contribute their own. inszght

“ﬂg‘ BHRICT Do s st S ey g o

el /\/‘;f
MI HAEL J.‘NARDOTTI JR.

_Major General,,UsA .
The Judge Advocate General
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:DEPARTMENT OF THE ARMY
. OFFICE OF THE JUDGE ADVOCATE GENERAL
.- 2200 ARMY PENTAGON
‘1" WASHINGTON. DC 20310-2200

REPLY TO
ATTENTION OF

DAJA=ZA . o0 | 3 October 1994

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES *~

“SUBJECT~f'Train1ng ‘and “Mission” Support ‘Between Actlve and Reserve
Component Judge Advocates -~ POLICY MEMORANDUM 95-3

1. ‘The Chief of Staff frequently has stressed his vision of
America’s Army as'a seamléss’ organlzatlonfcomposed ‘of -the Active,
" Guard, and Reserve!soldiers. Aiclose, mutually supportive '
relatlonshlp ‘among ‘the three" “compénents is: essentlal if ‘we are to
meet the’ challenges facing:itoday’s Army ln an era of- 1ncrea51ng
complex1ty and decllning resources.vrﬁ STl

2. To meet the demands America s Army" w1ll*face 4in’ the future,
- we must: contlnue to forgeistrong training ‘ahd-mutual support -
relatlonships between’ active and reserve component judgeg e
advocates.' We must formalize- Corps-w1de trainlng programs to
incorporate the skills of reserve .component “judge advocates *into
our real-world missions. Reserve component judge advocates
should avail' themselves fully of educational and tralnlng -
’opportunltles ‘at The Judge Advocate General'’s SChool. leewise,
TIJAGSA should.draw on the.great wealth of skill -and talent in the
reserve: components .at -every opportunity. . Finally, local reserve
‘componeht units @and judge advocates: should be 1nc1uded 1n office
activities and ‘official - functlons. ST T

Lo CoE L annre. ol :
3. I challenge every judge advocate, regardless of component to
aggressively seek out your counterparts and ‘develop hew ways to
strengthen your: trzining and mission- support relatlonshlps. ‘So
we can- all benefit from your:efforts, I encourage ‘you to 1nform
the 'Executive, OTJAG, of what you are dolng in this area. -We all
must work together to ensure that- Amerlca S JAG Corps fulfllls‘
its vital role in America’s Army. :

FEB TR ) A4fckag{ J"AJauié?I? IR

*“”, {MICHAEL J. NARDOTTI, JR.
‘"Major General, USA
"The Judge Advocate General
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MEMORANDUM FOR STAFF- AND COMMAND,JUDGE ADVOCATES ir: ioirii ¢oi'.:

SUBJECT: .. Use -of the. Techn1cal Chgnngllpf qommunlcatlonST:,PQLICY
IEMORANDUM 95!‘4" ! (&% Hdl;.. ' "“’j.“' '( ) T 'j - 7-45 ") "\,':‘.‘ PR ;, j’[ ("’""\"Tf N “‘;

i

1. It is-imperative that all Qf- usugseiourftechnlcal channel of
communlcatlpns to:-ensure;thatpecessary information; good.:and:
bad, flows up:and: downhour,lenes. In-particular; you /pust jnotify
-the Executive:through- ‘supervisory-channels (of ;2ny :sensitive or
unusual -matter - with- 1ega1 implications; :-This is especially -
important in regard to situations that might gain: medLanil;w,'
attention, or which are expected to be elevated through command
channels. forpthe~a§tent;0q -0f the- Army 'S -senior. leadershlpyﬂ .S
hile . the ,use,of; technical jchannels . is requlred -in- these types of
51tuatlons, as well .as when guidance+is scught from. senlorrStaff

Judge . Advocates, thls ‘is-not a substitute for . brleflng 'gnvﬁL
rapproprlate 1nformatlon throughucommand channels.“_ gﬂftx RATEots
DLTE -\brvr oo : i T

2. COmmunlcatlons from the fleld to the Offlce of the Army
General‘cOunselp'theJOEf;ce of the DoDvGenezal cOunsel o) of to any
:other -element rof [Headquarters, Department of, the Army,.or the{u
O0ffice of .the Segretary .of ‘Defense must be -sent: through.the -
relevant substantlve lelSlon of OTJAG. :0r USALSA.:: If - -the, subject
of the communication is not clearly: w1th1n the responSLblllty of
one of those divisions, send it through the Executive.

vy oy poe [Rermpsas [P T [ & s o rxw I
3. Good‘stewardshlp oElounzArmyrﬁnd Co:ps ;s a shared e sy
respon51h;11ty at - all 1evels.“ Da not, hesltate to_use our: s
qhannel&xpf~commpn1catlons yhenhyou see,ampollcy ar- practlpe, &w

e

when ypﬁjnqu help Leaders must’ talkww@th one another,,‘z wlll
keep you informed; I ask that ygu.douthemgpme,ﬁorgme,~ S bk

L T TR L W/ T Nawdolly: Vn
‘ N

OV IRTIOOSAY LT JI5 e T MICHAEL J. NARDOTTI, JR.
LU (loizeran -o . Major General, USA
ifvenied sdgnovhf apku, o-0The Judge Advocate General
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MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

st 7 e srvess (e

[ I

SUBJECT. After Actlon Reportlhg Pollcy L& POLICY MEMORANDUM 85-5

A ‘J

1. Recent operations have demonstrated the value of promptly
gathering input-from participating judge advocates$concerning
legal and practical issues raised and lessons lgarned. I believe
~that it is:imperative to: establish regular procedures to ensure
that we capture this valuable information’and retain it -for use
in future deployments.

§ et e . : : . Y

2. The A551stant Judge Advocate General for Mllltary Law and
-OQperations - [AJAG (ML&0O) ] - will determine whether judge advocate
involvement in an operatlon warrants an After Aétion Review'iand
an After Action Report in accordance with this memorandum. If a
Review. is mot directed; nothing in ‘this memorandum prohibits
judge advocates from preparing After Action- ‘Reports ‘at other:
echelons of command

i hie o

3. When the AJAG {ML&O) dlrects that an After’Actlon Review: be
held, the follow1ng respons1b111t1es apply

a. The Internatlonal and Operatlonal Law D1v1sxon, OTJAG
(DAJA-IO) will.

o ,‘1

(l) Identlfy the Lead Judge Advocate (LJA) (normally the
senlor Army judge advocate involved with the deployment). Work
with the LJA to develop the Review’s program. See paragraph 34,

r*ul:xelow. : (, . “hrman ois o vl .

(2) With the LJA, determine if a video teleCOﬁference is
feasible. If it is not feasible, determine a site for the
prlnc1pal participants:tormeet::for ‘an :After ‘Action:Review. If
the meeting cannot economically and conveniently. be heldiat’
another location, it will normally be held at The Judge Advocate
General's School (TJAGSA) S : L

o f
10

(3) If the Rev1ew is held at TJAGSA coordmnate w;th the
Commandant, TJAGSA or the Director, Center for Law and Military
Operations (CLAMO), on the dates for the meeting.

(4) Identify and ensure attendance of appropriate
participants from the Army, as well as invite representatlves
from Joint Commands, other Services, and other agencies.




' DAJA-TO SR L gh
SUBJECT: After Action Reporting Policy - POLICY MEMORANDUM .95-5

iecr z-doZoc(8) Review draft and final After Action Reports and
coordinate approval of such reports with The Judge Advocate
General.
COLINOVO! TRIUD 0 CpmT ey L e s
(6) Review approved After Action Reports, if changes in
o- = - JAGCidoctrine -or- policy are suggested by the Report,: coordinate
wlth TJAGSA or other appropriate offices to implenent

recommendatlons.
.,.[u" '.},\ r :r e
s The~Judge Advocate General's School wil.‘!.’-r T

e - Eoentro Luos i
o oo (1) Host and prov;de 1nc1dental admlnlstratlve support
for.After Actlon Reviews when' requested to do 'S0 by DAJA*IO.

(2) Rev1ew and edlt draft After Actlon Reports.'

£oowrsT
£enaRE (3) Enter approved After Act1on Reports 1nto the JAGC
S . ‘l . *.4 o . - . -

(4) Malntaln a*flle copy of approved After Actlon
Reports at TJAGSA with cramo, - - ot ST NP _tuw~

(S) Incorporate lessons learned 1nto appropriate TJAGSA
. Programs : of:: Instructlon. ‘? Lo ux'L. :

(6) Rev1ew, coordlnate, and publlsh approved changes to
doctrinestc i wrl Lonoioe oo 5 S b :

i
C. SJA, TRADOC, will assist TJAGSA in ensurlng that lessons
«. -learned-are: uncorporated into appropriate. trainlng'support
.wpackages for ‘use in lesson plans at TRADOC schools.pmar o2
NECE A T S G ot Sl b
d. ‘The LJA w1ll normally be the senlor Army judge advocate
who participated substantlally in the deployment or operation.

oL fI'he LJ'A*Wlll‘ TS A R T e T el ("
L - “ I s.L ¥ S S ERP [ - r ;:h N o} frEs -
L (1) Develop the Revlew program and obtaln program
approval from DAJA-IO. e V"“[n i N Lo
STEDOV ot : Cociloomuen D0 LI T

“ (2)'VIf the Rev1ew is held ataTJAGSA tcoordlnate w1th the
Dlrector, CLAMO for audlo V1sual and other admlnlstratlve support
L requlrements;fr N R ; . BRI v A ‘

VYETLLIY FBos oo 0 we o Do et 'ij o t SR RO
Tﬂ.z.::f:':;.f: LSRR G AR 4
IS CSoTs St @iuidoc I {
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SUBJECT: After Action Reporting Policy - POLICY MEMORANDUM 95-5

(3) If the meeting is not held at TJAGSA, coordinate
with DAJA-IO to secure facilities, lodging, and support for the
Review.

(4) Moderate and review discussions at the After Action
Review. Vo e o . N o & T “ H)

(5) .. Prepare an-initial draft After Action Report and
coordinate with participating. judge advocates and other offices,
as necessary. Following coordination, forward the .draft: Report
(including floppy disk)’ to TJAGSA' for e€diting. Coordinate with
the Director, CLAMO for computér software requirements: -~

e. The Executive, OTJAG, will ensure that adequate travel
and support funds are provided to support HQDA, OTJAG attendance
at After Action Reviews, if other funds are not available.

{ e N AN | ol P il i LI .
4. The Judge Advocate General will approve all After Action
Reports prepared pursuant, to this memorandum before final
publication. 7 - ‘

' MICHAEL'J. NARDOTTI, JR.
- Major-General, USA .. .
The: Judge Advocate General
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MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

e e O LT LT e L L B RS to I {7
"'SUBJECT: Relations with News Media = POLICY MEMORANDUM 95-é

1. When respondirig to requests for'information from the news _
vi:omedia, we must’ be mindfuli of ourdispecial obligations. We must /... ..
J-,carefully-balance 'the need te withhold -information, particularly - ...
v when .2 soldier's, family member's, or-civilian employee's: privacy ;.
rights are concerned,.against-the public interest in release. In ;.
matters of military justice, we' o

must erisure that a soldier’'s
right to a fair trial is not jeopardizgd,w“Finally,\whengver_u“
releasifig information; we must enSure it:is’ accurate. To this
end, 21l judge'advocates ‘should have 'working ‘knéwledge of: . 3¢ 17
el o R P SR W] S SN 4 At I % S e S

release of information (AR 25-55).

[

aleenlren e e e
a. Army policies on
' e,

Cime s T SIS S Ret e ok
"~ b, Ethical considerations regarding tr

2

@uaonovh S
B : alwpublic;ty,IDA,‘
Pamphlet '27-26, Rules of Professional ébndﬁCt:fbr‘Law?ers)Eff;;

2. Normally, the public affairs office (PAO) of your command
will answer all news media inquiries. You should--

,a. Establish local procedures with your PAO for handling
media inquiriesjconcerningIlegal,matters.
. R L - CE I O Pldoi

b. Ensure -that- the:PAO lookS to you personally as the

sourte . of information concerningilegal matters.

€. Ensure that individual counsel are not placed in the
position of speaking for the command, or explaining the results
of a court-martial. ‘

3. No member of your office should, without your approval, ;
prepare a written statement for publication or permit himself or
herself to be quoted by the media on official matters within the -
purview of your office. Moreover, all personnel should remember .
that it is solely the commander's prerogative to comment on local-
command issues. Similarly, unless first cleared through the
Executive, neither you nor any member of your office should be ,
interviewed by, or provide statements to, representatives of the
media on issues or subjects having Army-wide, natienzl, or K
international implications.

4. Personnel assigned to the US Army Trial Defense Service
(USATDS) will handle responses to news media in accordance with
the USATDS standing operating procedures.

choa) T Aol 77

MICHAEL J. NARDOTTI, JR.
Major General, USA
The Judge Advocate General
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DAJTA~ZA 3 October 1994

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

SUBJECT: Environmental Law Program - POLICY MEMORANDUM 95-7

1. The judge advocate's role in environmental matters ‘affecting

our installations, military training, and military operations is

critical. Judge advocates should become'involved at the earliest
possible stage in envi:?nmehtal;issues;ﬂ You should: :

. a. Designate an Army lawyer at each installatjon as the
Environmental 'Legal Specialist to provide advice on environmental
matters, Rt | b - ot SRS

. b. lEnsurewtﬁé Bn#ironmentél Legal Spéciﬁli5£ is gg&iiffed
through appropriate professional training. SR -

C. Make your commanders aware of the importance of ,
environmental law and its impact on our military activities. . In
particular, commanders must be aware of potential civil and
criminal liability for environmental law violations. In-
addition, commanders must be advised that the Federal Facility
Compliance Act expanded the waiver of sovereign immunity in the
Resource ‘Conservation and Recovery Act to allow EPA and states to
fine the Army for violations of solid and hazardous waste laws.
Similar waivers in other statutes are also possible in the
future. Seensoo R S ‘

2. One essential element of effective delivery of environmental
legal services is cooperation with the installation and MACOM
environmental coordinators. You and your staffs must maintain a
close working relationship with your environmental coordinators
to ensure the legal ramifications of Army actions are carefully
considered at the very beginning of and throughout the decision
process. o A4 ER : ST T . ’ BRSO S

ﬂkfdAa;/-~7T'ﬁUh441§ttT)Q$;uw .
MICHAEL J. NARDOTTI, JR.

Major General, USA
The Judge Advocate General
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o%plcs OF THE JUDGE ADVOGATE GENERAL
- 2200 ARMY PENTAGON
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REPLY TG
ATTENTION OF

DAJA-IO (27) 3 October 1994

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

RN C RSN, S

SUBJECT: Intelligehbe1LawwaxpoLIcynMEHORANDUMJ954éfi STRANTE

L ,u" - "k?u‘

tl' - '~1 . v B]" "')F“‘"‘t; ~ 4 )‘ , ¥, L E( L ,'
1. The requirement to prov1de quality legal adVice to the Army s
intelligence community presents unigue problems for staff and
.- command judge advocates. ..;The need for higher-levelqsecurity -
;”clearances, the. requirement to continuously handle: and; store - .o
;;claSSified (and,pos51bly compartmented) information,kandsthe -f,
‘”spec1alized nature of intelligence¢lav and procedures. make .
practice in this’ sensitive area demanding “and’ difficult.

f

2. staff ana command jﬁdge advocates must paintain; close 1faison

“' with intelligenceé activities operating within their jurisdictions

to ensure that intelligence personnel are in compliance with~
,statutes, executive orders, DoD directives, .and Army regulations
‘governing the conduct of their activities. “Wher in doubt, ‘the
Office of the staff Judge Advocate ‘U.S. -Army”- ntelligence dand
Security Command (INSCOM) should be contacted. I encourage you
to take advantage of this Yesource. “INSCOM attorneys are aIways

" available to assisthon intelligence law questions. Lo iva
\:‘ e i f IJ-./r:;-.\:' ’_‘:{‘

3. other steps that*you should .consider to maintain_effective
~liaison with local intelligence'act1v1t1es include. == . r.ofSLic £

e » matoooove Jof encnsi oo

. -] a. Apppinting a, senior member of your office:as the prlmary'
qpoint of. contact_for intelligence 1iaison and advmceh” rrw S

Jee st G : TAGIT L O P
b. Reques ing command briefings on the organization andlqm
operations of local intelligence units.

. Maintaining‘ Tcurrent librar% of 1nte111gence,.,lawr
materials,_including AR 381-10 1wnich containﬁ poD 5240.1_
‘Executive- Orders 12333 and 12356, and other appropriate L
‘requlations inthe ‘380 and 381" series.: Insttuctional” outlfufj

“5and materials from TJAGSA are also- valuable resoqrces.i: ,
Wl o bl il l. Tl EERV AN

“

r

d. Obtaining appropriate security clearances and billets- for"
personnel providing legal advice on 1nte111gence issues. Local
intelligence units ,and security offices can assist you in
determinlng)the requiremehts for hecessary clearances.

TA/awlaﬂ}_

"'? "MILHAEL J. NARDOTTI, JR.
Major General, USA
The Judge Advocate General

.u Jc‘
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o Keystones of the Mllltary Justlce System:
o A Primer for. Chlefs of Justlce' L

)

Deputy Shaff Judge Advocate
Headgquarters, 3d Infantry Dlwszon

Introducuon. Fewer Tnals Less Experience .

n 1980, the Army court~mama1ed 5803 so]dlers At that.‘
time the Judge Advocate General’ s JAG) Corps consxsted of
approximately 1501 active duty lawyers. Twelve years later,
only 1778 soldiers were court-martialed, by a JAG Corps con-

AJAG Corps with less tnal expenence means, after a time,
that the supervisors and trainers of those trial counsel also
have less trial experience. The paradox, of course, is that trial
counsel need more supervision and guidance, because the
reduced case load gives them less opportunity to gain and
learn from experience.3

sisting of approximately 1675 officers.! A sixty-nine percent .
drop in courts-martial, accompamed by an eleven percent

increase in the size of the JAG Corps, translates into a Corps

with markedly less trial experience.?

ThlS arucle offers perspechve for chnefs of cmnmal law,
regardless of their experience level, but is geared to those
judge advocates with relatively little military justice expen- \

*The author is especmlly mdebted to Captain Bruoe J. Bomn (USAR). Lieutenant Colonel Donald G. Curry, Jr., and Colonel Charles J.Trant for their lhorough cni-
tiques. The mistakes hnd perspectlves are the au!hor s alone

! Court-martjal swusucs reflect all speclal (SPCM) and general courts- mnrtml (GCM)insa ﬁscal year All ﬁgures are furnished by l.he Office of the Clerk of Coun,
United States Army Legal Services Agency. The breakdown is as follows: b

151,371

if

N FY80 1,353 *4,450 - T
L s e eigey e 113914 o ; s
o e eye e e 182 91,898 ERTR
o s 1est . m M s
o o | FYoL |;,:173 ooses “ 9 60269 B
. ‘ " FY 92 ! 1,168 . .t 543 70 .‘56-066 g
[P ANEES Lo L ‘%Y93‘ b 9|5 327'» ,45 : ;«44207 : B LA TRIN RE O

il co T . : . Y ol

‘Comblned stansncs for “strmght" specinl courts-martial and those cmpowered to adjudge a bad-conduct dlscharge : S £

‘n.l.

Consnder the above statistics in hght of the number of ]udge advocates on pcuve duty a.nd the number of Judge advocate captains (who lry vmually all cases) on ‘_
active duty. The source for lhese figures |sLhe Personnel, Plans, and Tl rammg Office, Office of The Judge Advocate General, and are as foI]ows ‘

R . 1,501 e g
. o T Evm Cums o ms L .
RE - FYm 170 i 0 e
T T Rre s s R
FY 92 1671 1022
FY 93 o 1612 ¢ e 966 P T

The 5803 courts-martial in fiscal year 1980 translites to 3.8 courts-martial per judge deocate and 5.73 per JAG captain. Fiscal year 1993 fates are ;80 courts-imar-
tial per judge advocate and 1.3 per JAG captain, a 77% reduction in the eoun-to-captmn ‘ratio,” Other variables to consider, however, include the increase in special-*
ties—such as acquisition law—since 1980, and the complexity of the cases tried.” Addmonally. the percentage of contested cases has increased slightly, from:
37.4%in'1989 to 43.8% in 1993, meamng better opportunities for advbcacy and experience: * The judge-alone ratio has remained vu‘tually constant at about 65%."
Regardless, many fewer courts-martial exist to be spread among an almost constant base of captains; the result has to be a sharp reduction in the JAG Corps® expé:!:
rience base.

' vl e
N & .

2The increase in the number of GCMs in fiscal year 1988 may be aftributable to Umtcd States v. Solorio, 483 U.S. 435, 107 S. Ct. 2924 (1987). in whlch the
Supreme Court effecnvely expanded the jurisdiction of the military justice system. General courts- martial have only declmed l4% from 1980 10°1992, Most of the
overall ‘decline’in courts-martial stems from special courts:martial, which declined by 86%.' This may reflect, inter alia, an 'increased tendency' to try serigus, -
felony-like offenses, including child abise, and @ decline in the prosecuuon of filitary offenses, such as absent without leave (AWOL) and disobedience. The’
overall decline in courts-martial also may reflect the effects of the 1982 revision 6f Army Regulation 635-200, which made administration ‘separations easier, redué-
ing the special court-martial load for minor offenses and greatly reducing the number of repeat offenders who are court-mamaled See DeP'T OF ARMY, REG 635-
200, PERSONNEL' SEPARATIONS ENLISTED PERSONNEL a7 Sepl 1990) [héremaftcr 635-200). '

.

3See David L: Hayden et. al., Trammg Trial and Defense Counsel: An Approach for Supervisors, ARMY LAW., Mar. 1994, at 21.
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ence, on the premise that this experience, :while helpful, is no{ . ;: -€d. .The ‘pomination-process “is a solemn and awesome
indispensable to effectively performing as a'chief of crjminal , |,  responsibility and not one to be taken lightly or frivolously.”s
law.4 The chief, as an experienced attorney' dnd officer, cafi’:‘' . Tampering with the nomination process—such as, stacking
offer valuable assistance and impose needed order and sys- the pool with perceived supporters of “hard discipline”—can
tems in many areas, even if he or she did not try a large num; ..,.....taint and invalidate the entire selection process, even when the

ber of criminal cases. The chief can be most effective by, . . ,\ ‘convening authority properly applies the Article 25 criteria.?

running the criminal law bureaucracy in a commgan

manner (moving cases swiftly, ensuring that accurate advice is

given, ‘preémpting ill-Considéred decisions), coaching 'trial
counsél, and ensuring that cases are tried well:bnd ifi-a timély!
marniner: | R TV I S R IRt B AL oY S LS R I W P

Sl i LT el oy

eV

ab oy

s Lo Gnlii g
" Functional Supervision - =" 3
st et g

Although the Army is trying fewer cases, the government
must perform a number ‘of importarit; nearly- ministerial, steps
correctly in évery cése. Chiefs should ‘efi$ure that’several®
practical, prophylacti¢, and proactive micasures are €attied out '
properly.

S U VRV S SR U T SR AR SRRV IS U I SR IS B O
Panel Selection

Vre ' coafl e oym A wa ey

o]

process should be as institutionalized as possible so that the
actors—from the clerk to the convening authority—ander-
stand their roles, and that the government ‘can defend the
process as always having operated in the same.correct manner.
For example, the commanding general (CG) should routinely
send out a letter seeking nominees several weeks before he or
she is to select the panel. The criminal law section should
compile the list for the staff judge advocate (SJA) to p}ésent
to the CG, who should take time to review it-hefore making
the selections. Written advice from the SJA, which reiterates
the Article 25 criteria for member selection,’ shoiild accompa-
ny the list of nominees. The SJA also should advise the CG
that anyone in the CG’s jurisdiction can be selected, regard-

less of whether that individual has been-pominated. . In some.j .

jurisdictions, this point is reiterated by providing the CG with

disensitive [\

veauTd B

~Varying philosophies exist on how long panels should sit
and whether ‘some members shiould be cafried over to' subse-
quent panels. Factors to consider in deciding how long panels
sit include the number of trial$'panels typi¢ally hear and field
and 'training obligations. * To' érisure ‘that’¢Xperienced ‘panel’
members 'sit, carrying ‘over some menibers! from prior panels
is useful—so long as the members ‘are ndt catried over
beécause of any perception dbout how théy Voted. Panels
should; be replaced at about the same intérvals; avoiding the'
perception or charge that they are replaced capriciously. Pan-"
els commonly sit for about six mionths. In busier jurisHictions,
panels may sit for as little as four months, but that means”
going through the’selection process thieg times a yéal.. Moré

. BT & )
frequent turnover, coupled with retention of some panel mem-

R R S S Y R RPN ’ b X ds. 1: “burn P (evi Ly t!
The chief should monitor the panel selection process. The ers; reducds panel: "burn' out™ (evidenced: by. frequen

requests for excusal) and guarantees a base of experience o'’
each panel 8 ...

{ [

Another approach, used in some jurisdictions, is for the CG
to select two panels to sit simultaneously—that is, two GCM
papels and two BCD panels—and to alternately refer cases to
the panels. The advantage is that court membership is less
burdensome, because panels only hear half the cases. Disad-
vantages include that members still sit for an entire year and
face the possibifity of panel duty interfering with leave and
field-duty for a year. Additionally, the government will have
to be able to prove that cases are mechanically referred alter-
natefy to the “red” and “blue” panels, so that if one panel
acquires a tougher reputation,, the government js prepared ta,
defend against manipulating the system (stacking or manipu-

ah “alphia' foste of 4ll soldiers in the jurisdidtion, in-addition " * lating referrals) to place/certain cases in front of the perceived"

to the list of nominees. ~*

Although the SJA normally will make the :presentation to ...~

the convening authority and orally reiterate ‘the’ written infor-
mation regarding the Article 25 criteria on every occasion, the
chief should supervise the process of seeking nominees,
assembling them for the CG, and ensuring that a coherent

method for designating primary alternate members is present-
T

AN

2ol en

Moiigher panel.” Largé; gdographizally dispérsed jurisdictions,”

especially overseas, may select more than one panel to serve

~simultaneously by dividing the jurisdiction geographically.

Again, this practice (is'permissible and efficiently uses
respurces—such as, court personnel and court reporters—
while not compromising an accused’s rights. When multiple
-accused are facing trial, the *“conflict” cases can be referred to
the panel from the other geographic area.

[

o0V

4Most organizational structures refer to the “chief of criminal law.” This article will use the more common, though unofficial, term, chief of justice.

5*[Tlhe convening authority shall detail as members;) fscldiers whal,.in his o

v 5 ) Yy ity 3

ence, length of service, and judicial temperament.”!. UCMJ art. 25(d)(2) (1988);,

Feb. 1988, at 47, Although not the SJA, the chi
the SJA of the perils of this involvement. . ;.

$United States v. Smith, 27 M.J. 242, 252 (C.M.A. 1988) (Cox, J., concurring).

905 Aot ol (S008) (500 o

can serve a5, counterweight to any SIA inglination of becoming involved in the selection process by feminding,

Py eniny oo s s

pinion, are best qualified for the duty by reason of age, educatign, training, experi;..
The further the SJIA deviates from rei_jgrvati‘ng‘an'd_ explaining the Article 25 Cﬁgéﬂy.i,

the greater the risk of improper conduct. . See Teller, Issues Arising:Erom Staff Jydge Advocate Involvement in the Court Member,Selection Process, ARMY Law.,,

(3 . -

N T I T L R A S A EIEE Y L O Y S,

] b L W L Y S N« L R e L P N I ST R T [ T VR LA I TR P TIPS S Tt IO T it e oyl
7 United States v. Hilow, 32 M), 438,441 (C.M.A. 1991). Nopinating athority’s submission of tainted nominees was not cured by convening authority’s jntend-.,

ed, application of Article 25 riteria because the conyveping authority was unawars of the jmproper screening 'clritcﬁ;'iff_éppl‘lvea by a,nqminating authority Who
e nominating authority violated Article 17's stricture fhat “(njg person . . m, t to cogl

“supporters of a.command policy. of hard discipline.” /d.,

- influence the . . . action.of any convening authority with réspect to his judicial acts.’, /d; at 443,

I

GO L ey ! R TR v R TNt LA sucbeny ol ngieal e ?.r': Lo ol becd Lo
8 At some installations, such as Fort Bragg, North Carolina, where a brigade, myst be I{ga‘,qy.}qr ‘deployment @{ all.times, panéls/§i(.}'0r ag]}t}\le

ough.t i

.....

ta i) VONSEEITE (g

RN | 1T

1
i

T S ot
as oné mont). -Thjs,

keeps the panel selection process in perpetual motion and guarantees that more soldiers serve as panel members, but because of numerous drawbacks—increased
opportunity for error, expenditure of resources in the. nomination and selection procgss—it should not be the preferred practice when not gperationally, necessary., . . -
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. General court-martial convening authoritics (GCMCAs)
vary in their preferences for information-about potential panel
members. - .Some request Officer Record Briefs (ORBs) and
Department of the Army (DA) Forms 2 and 2-1.. As an aid to
applying Article 25 criteria, reviewing these forms is permis-
sible, but no requirement to:consider any particular informa-
tion exists. -Some jurisdictions extract Article 25-related
information on each nominee, providing the CG with informa-
tion regarding length of service, education, time in service,
and military education level. Chiefs of justice should apprise
their, SJAs of recent developments in the law governing panel
selection, so that, for example, CGs understand that they may
not;use rank as-a controlling criterion when choosing :mem-
bers.9 The convening authority should. be attuned to the diffi-
culties created by selecting several members of the same
command. When one or more panel members.are in the rating
chain_ of another, it not only raises the specter of improper
influence (rebuttable on voir dire, but an issue) but also has
the potential of unduly, burdening a particular unit, whose
leadership may be negatively impacted by service on courts-
martial.  This increases.the likelihood of the need for frequent
excusals and the attendant disruptions of that pracess. Not all
rating chain conflicts will be obvious (nor are they automatic
disqualifiers); a.method to further uncover them—while pro-
viding other useful information to counsel—is to routmely
distribute, court member questionnaires. as provided in the
Manual far Courts-Martial (Manual) 10, -

.
s

TRt Incluszon Perm;.mble T TRV

While excluding potential panel members for improper rea-
sons is inappropriate, including members to ensure a represen-
tative mix of members is not objectionable.. .Convening
authorities may take into account: the rough demographic

composition:of their communities to ensure, for example, that:
they include women or mmonty group members on Lhe panels;

thatthey select. . l A O

S T B At I T TN ¥ L LA STAE
vt -Jum'ar Convening Authorities . .. ..
IRt ER R b AR T I EPR Ao
./General court-martial convening authorities ngrmally. are
sensitive to_potential pitfalls in the panel seleclion process.

Rarely will they seek opinions about individual panel mem:.

bers-or insert inappropriate considerations into the selection
process. Chiefs may have to monitor the selection process

PRI T

more closely at the special court:Jevel, however, because spe-
cial court-martial convening authorities. (SPCMCAs) select
panels less.often and are more. likely ‘to have greater personal
knowledge of potential members, as well-as of a pending case
or cases, Use a process that mirrors the one used to select
general: courts: - seek nominees from all summary court-mar-
tial convening authorities; provide a packet to the SPCMCA;
brief orally jand in writing on the selection criteria; and. then
publish.a convemng ordet after the SPCMCA makes the
selections. - , ; S ,

The final potential pitfall involves excusals, alternates, and
vice orders. Create a mechanism, at the time a panel is select-
ed, by which alternates are automatically detailed.!! Addi-
tionally, have a mechanism, ideally memorialized in a local
supplement to AR 27-10,12 by which the CG delegates to the
SJA limited authority to excuse a certain fraction .of panel
members—such, as, one-third—without CG approval.. This
provides crucial ﬂexibility close to trial when last-minute con-
tact .with the.convening authonty might not be .practical or
desirable. - I e [

s pDo, Not Reconfigure Panels After Bad Results -,

.. Panels sometimes produce results that do not appear to be
warranted by the evidence or that seem not to have fully rec-
ognized the aggravating evidence.: This perceived lenience
cannot form the basis, however, of a convening-authority’s
decision to “reassess” the panel’s suitability by reapplying the
Article 25 criteria. . Such tampering “is inconsistent with the
spirit of impartiality of Article 25 and the limitation on com-
mand mﬂuence contamed in Article 37 of the Code.”!3

et Draftmg Chargas and Speclf catlons
x,aCounsel‘take,nearly irrevocable steps in shaping a case at a
stage in which they often show insufficient interest or atten-
tion. Poorly drafted charges and specifications can damage or
doom the government’s case at the outset.

RS Use the Manual . . -1t

i

- z_i:' . ;‘,v' u\i o :
Counsel should adhere strictly to. the form specnﬁcatlons
always using them to draft charges. Furthermore, chiefs
should review charges before preferral and consult the form

RO R L g . g T P  k [ G ot NHE I
91n United States v. Smith, 37 M.J. 773 (A.C.M.R. 1993), the CG wrote “Get E8" or “Get E7” from specific units several times on a court member selection docu-
ment., The. Army Court of Military Review (ACMR) found that the GG “initiated a top-down enlisted member selection process that began and ended with one eri-:
terion, grade, to the exclusion of those criteria he was slatutonly required to consider.” . /d, This mflexlbiluy in applying Article 25 criteria rendered the trial void
ab initio, meaning that no former jeopardy existed, but requiring a retrial. Such an eplsodc argues in favor of the SJA’s p:esence with the CG throughout the
process—as well as stopping and correctmg the problem at its source. . . .. - . o - . )

10The Manual lists eleven smndard questions that may be pov.ed 0 panel rnembcrs MANUAL FOR Coun'rs Mmmm. Umted States R C. M. 912(a)(l) (1984) [here-
inafter MCM]. Appending these questionnaires to panel selection letters, signed by the CG, should motivate most members to return them in a timely manner.
Counsel should routinely review them before trial to study their panel and to avoid annoying the pancl by requiring members to recite information ulready provided
to the government. Counsel should make the questionnaires available to the defense. s - .

11 When .an automatic. detailing provision occurs prior to trial, time permitting, publishing a supplemental convening order, which reflects the detailing and
excusals, is advisable.  Although redundant, it ayoids the need to account for each member on the record, explaining the. automatic detailing and perhaps attaching
the CG’s selection lists as appellate exhibits. When automatic detailing occurs on the day of trial—such as, when a panel falls below quorum, requiring the auto-.
matic augmentation of a predetermined number of alternates—counsel must be prepared to |ncludc the written automatic detailing provnsnon as an appellate exhlbit
and account for contacts made, mdnsccndmg order, thh all alternates. . T T ) )

H PO [P
'2D|-:p TOF ARMY. REG. 27-10, LE.GAL SERVICES. Ml,LlTARY .lus-ncs (22 Dec. l989) [hemmaﬁer AR 27-l0] . oy

“Umtcd States v. Redmond 33 MJ 679, 683 (A C M R l99l) Hen-,. the SJA bellcved lhal nn acqumnl and a Iught sentcnce were "dlsrurbmg ” and he pmmpted'
the conyening authonly to select a new pnncl : . : . B LT
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specifications when doing’ sol: Charges neveér ishould be pre-
ferred that ‘omiit‘Words of .criminality<—such as, “‘a woman not
his wife™1or “wrongfully”=-ér that ‘deviate ‘ih any mhaterial
manner from the Mdnual fonn‘-‘épeciﬁbaﬁons.i ‘Drafting is d
trial counsel’s job,’ not a tlerk’s ‘responsibility. ' At a time
when ‘the ‘case load ‘was igreater expectlng reliable clerks:to
prepare 'draft specifications' was reasonable, but today the
lawyer alone:has the responsibility’ to-draft!legally ‘Sufficient
specifications.”! Additionally, expecting the ‘chief to review
every specification that is preferred in his or her jurisdiction is
not too unreasonable.4
Booo s oy ol sodloens U T ling g Lnaat on

; ey ool SThe. Rare"Ca"se' T S T ST B
il R Y TN SRR 110 [ ERS [N LN VA s ST (L T A
e In rare circimstances the: Manual may'not ‘provide' ade-
quately- for-an>bffénse.” In these circimstances, ‘chiéfs should
guide counsel thitough careful:research’ to help draft ‘Article
133" or!134 specifications- -that either ‘assimilate-state law
(where apphéable) or the United: Statesi Code;, !5 -or-thatiade:;
quately describe the ¢ondiict #ind asSert that it is either ¢onduct
unbecoming, service discrediting, or prejudicial to good order
and discipline. Be selective in using novel specifications;
Manual provisions provide adequately for the ¢onduct in
question, and the novel specifications are subject to height-
énied and often fatal scrutiny.'s: Whendetermining what and
whether to charge, chiefs need to focus counsel (and 'com
plaining comrmariders) 6h the gravamen of the offense by forc-
ing'them 'to’ articulate what itis aboul the conduct that is
offensive or imritating." Forcmg them to answer that' quesnon
will help reveal ‘conduct ‘that is truly:derelict from that which.
is merely ignorant, inane, or indiscreet. ' While counsel should
be liberal'in the initial drafting of charges, they should consid-:
er them carefully before recommending that a convening
authority refet them té trial. “[A]s the case proceeds to prose-
cution, the Government must make a good faith assessment of
its ‘case and withdraw any charges which it cannot substantlate
by COmpctent legal evrdence P17 nope o Tl an o9

[ ¢ NI |", :".r‘!lt‘ﬁ\': T i(“

What’to Gharge DTG P

Chiefs can help counsel determine’how to “package” crimi-
nal misconduct so that the charges adequately reflect the
aécused’s conduct without under-representing the-seriousness
of the conduct of;at the other.éxtreme; appearmg to unreason-

Lo ot e B denmtenn et puenaty S P

ably.. muluply charges. Unreasonable multiple charges risks
(1) évoking! uhwarranted sympathy ifor the aCCUSed (2) bur:
denirig'the governmént with proving relatlvely mmor charges
and (3)confus“ng or distracting apanel\ thoey ok

B e ST R O H o (AR Vel ERUC TR PN Imu yrieles ok

- Counsel’should be: encouraged fto ’draft and ‘consider every
possible offense Covered by ‘the tohduct: ‘In a cas¢'in which
two 'soldiers left’ work early,' beat up ‘twopedple, and took
their money; this ¢ould yield charges of failure to repair;! con-
spirdcy, kidnapping, Communiciting a threat, ‘assault, robbery,
dttempted murder, and obstriiction of justice. 'A-chief; by"
virtue’of! eXperlenCe and ‘detachment, can talk’ ‘counsel through
the ‘many- cdoncerns in such a scenario; whether-a: failure'to
repalr, though wairantéd by the évidence, may seem like “pil-
ing on” ‘and ‘would not warrant additional punishment;
whether the kidnapping, although warranted by the ‘case'law
that finds denappmg in'instances of almost incidental mové-
mient, ‘will 'conflict with a panel’s sense of krdnappmg as a
sustaitied deprivation of hberty -Additional concérns to ton
sider includé: “whether conspiracy, although hard to" ‘under-
stand and ‘dnlikely to generate -additional pumshment imight
be worth charging to emphasize the theory behind ‘punishing
éonspiraty-ithat two ‘or more mdmduals intent on commlt-
nng a crime make it more likely to happeri-and: therefore con=
stituté 4 'greater public danger' whetheﬂ’commumcahng 4
threat:should be charged to ensure that the evidence can be:
presented to the court, averting' a fight'over uncharged mis-
conduct,'8 or whether the law governing res gestae is broad
enough to make the postincident conduct admissible in any
event.

ST g

v
i e L e i e

-iThe chlef's crmcal Tole is makmg counsel realize thatn they
are:more than mere.scriveners ‘when drafting charges; and at
this ‘¢atly stage‘they are obliged 1o try to:dssemble a ¢oherent
theory of ‘the case. It often’ nfakes'sense to err ‘on‘thé!side of'
over:charging atid then' to redssess the cdse after the!Article 32:
investigation is complete. Chiefs should be libéral in recom!!
mending that charges be dropped after the Article 32 and
before referral. This'provides for-a'more cotcise charge sheet
at trial and, because prereferral dismissal is without prejudice,
preserves'the ¢harges ifor later use. Intentional:multiplicity
has the benefit dof avoiding squabbles over:tncharged miscon~
duct and the confusitig)'dense instructions over:Jesser incliuded’
offetises.. Chiefs'must’ gurde counsel through chargmg tstrate—q

peiouter o s L ITT A BNPEY

14 Chiefs should guard against some counsels’ practice of using the Judge’s Benchbook for drafting specifications. Unlike the Manual, this is-not a primary source -
of the law, and its changes are not as rehably dlstnbuled Rely on it for mstrucnons but follow the, Manual for drat'ung o "
by R AR GRS N TSNP I [ AL P AR TR ORI o () ER O o DRI LET TR R AR S AV PES N} A
15Many counsel Ieave the Basnc’ Course'with'a hazy sense of the Assmhlatwe Cnmes- Act' ‘Chiefs: carmoi afford to h%we such sketéhy knowledgc Slmply. the ‘Act’
assmulutes $tate érimindl ¢6d&s only Sk installations that have cxcluélve fcderal Junsdlcnon A ; : R ERLE a0l

LN TSR T b R T R SN ) IS DI ety ol FERIPS . (AR !m‘ ST O RTINS BRI TIN Coo aty

|6See e.g., United States v. Pete, 37 M.J. 521 (A.C.M.R. 1994), in which the government was found to havc improperly charged akoldler with'conspiracy to orga-’
nize a strike in violation of the United States Code, as mcorporated through Article 134. The ACMR found that a group of National Guardsmen, who met after
hours to plan a stunk that'included & bus' trip back to-théir” hbnie station, did not Vidlite the umon‘izmg prohibitions of the United States Code. - One 'factor in the
ACMR’s analysw was the' govemments decision tiot to purs 'the ar {ﬁ“ably miore applicable mutiny provrsrons of the Uniform: Code-of Military' Justice (UCMYJ).!
“[Tlhere is evidence .-.""that ‘a*fact-firider could have rélied upoh’ determining that’ the ‘appellant éngaged in conduct that violated several prov:srons' of the
UCMJ.” Id. at 524 n. 6 The teaching point is not to get innovative when drafting specifications before exhausting the fundamentals of the Code. /177147% st

1.United States v Asfeld, 30 M.J. 917,929 (A .CM.R:-1950)! TThe gOVemmcnt med {0 charge sckuhl harassméit under AR 600-21, ‘which AR 600 50 incorporafed’
by reference. The ACMR found the fegulatory provisions to be'" o more thi ﬁ policy stalement rulmg that Juch mcorpofatlon vnolates lhe '-’canons of construc-
tlon by whlch regulatory provisronq are intcrpreted »* 1d. nt 923 BRI

b pedtisel atiroes o, e s v lnnt od b L e ‘«.‘ s B L R T l'.;]._ " ‘-ir s
|3Mrl|tary Rule of Evidence 404(b) provndes that cvndence of a person’s character or of a particiilar character trall is'ndt admissiblé to-show that a persori acted “in
conformity therewith,” but may be used to prove “motive, opportumty, intent, preparation, plan, knowledge, |denmy, or absence of mistake or accident.” MCM,
supra note 10, MiL. R. EvID. 404(b). This is one of the riost litigatéd areas of trial practice. This article is ndt'intended to treat the drea comprehénsively, but to’
alert chiefs that, at the earliest stages of the criminal process, the decision of how to charge a case should include, dlscussmn of methods of proof, which includes
criti¢al assessménts of the likelihood of prevailing in‘a motidh to suppress 404(b) évidence; thé more likely that thie'government i (o lose siich a motion, the more it
makes sense to include a seemingly peripheral or trivial charge for the purpose of preserving a vehicle through which to place the ‘evidence before the fact-findeér. !
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gies, all along preparing them to keep focused -on the ¢ore
charges and expecting consolidation of some .charges:and
specifications after findings.
L e "1
Take the Long View: Thmk of Pleas
ciysens - PTAs,-and the Theory onour Case. ..
e
The Manual prohlbxts “unreasonable multrphcauon of
charges,”19 but nothing legally prohibits, for example, charg-
ing 100 different bad checks in 100 different specifications.
The chief can help counsel understand the drawbacks
mvolved in this strategy, however, which include the follow-
ing! (1) boring a'panel and appearing to exaggerate the
accused’s criminality; (2) not affecting the likely punishment,
while exponentially increasing the maximum pumshment '(3)
frustrating judges, who ‘would have to conduct a more exhaus-

tive providence inquiry; @ creating greater opportunity to'err’

in findings, publication of results of trial and other trial-relat-
ed documents; and (5) creating a cumbersome posttrial
review. Draftmg ‘mega-specs” in such c1rcumstances—plac-
ing conduct in intelligible, dlgesuble groupings such’as time
periods or victims—often serves many interests, mcludmg
efﬁcnency, without sacrificing the government’s case or

appearing to concede that the misconduct is not serious. This

does not mean .that counsel should be intimidated by mulu-
plicity; circumstances exist in whrch counsel should expressly
charge mirror-like offenses that are not multiplicious and war-
rant being charged separately to emphasize the accused’s
opportunities for reflection, calculauon, and perhaps, the
aggravatmg nature of the conduct.” «

Insrst on Full and Contmumg Dlsclosure

_ Avoid Discovery Battles

between counsel. In every case, trial counsel should make a
written disclosure of all Rule for Courts-Martial (R.C.M.) 701

and section I evrdence They should not become mvolved,- '

however, in extended battles with the defense over minutiae:
Disclose everything that is remotely material. If served with a

19MCM, supra note 10, R.CM. 307(c)4) discussion.” ~ * ~ 7 7

word-processed, generic discovery request, respond to the rel-
evant portions and ignore the rest.::Let the defense approach
with a specific request when necessary. if the defense seeks
information that: is" trivial .or truly not material—suchias, med-
ical records for all witnesses—then let them take it to the mili-

tary]udge?ol\ FESFRUNTI Pl e S
Do becdens to g R Srege

« In any. close:case, 'the govemment normally *should dis-
close. The disclosure requirements are based on fairness, jus-
tice, judicial economy, and that the government is in'exclusive
control of government information. The government should
remove any obstacles to the defense’s gaining information in
control of the government; it need not, however, go out and
obtain it for the defense. The underpinnings of the rules are
fairness and efficiency, not defense convemence The
defense, for example, somenmes focuses on the agent actmty
summaries (Cnmmal [nvesnganon Division (CID) Forms 28)
or the “left srde” of the CID ﬁle because it occasronally con-’
tains unedlted dlrectlons and cntlcrsms by CID agents. Some
CID ofﬂcmls are stmgy in releasing the documents that should
be released, even though they. rarely are momentous Trial
counsel should rmtercede for the defense, but the defense then
must go to CID to inspect the documents. 2! ‘ '

The ethrcal rules and the ‘Manual make the Army an “open
file” Junsdxctlon in whrch the government is expected to keep
few surprises to itself. " If ethlcs and the Manua[ are not
enough to motivate full drsclosure, consider these addrtmnal
reasons:. - , . U ST

'Nondlselosure Can Be Harmful to Your Case

Failure to disclose potenually exculpatory, Brady-type“

T S “‘mformauon can tnggera variety of sanctions, ranging from.
- Discovery battles are among the most fruitless of exchanges,

simply ordering discovery.to prolubmng a party from intro-;
ducing the evidence.22 ' In extreme cases, calculated failure to.
disclose can rise to the level of constitutional error and require

 reversal.? Counsel need to know that the more specific. the

defense request, the more strict the burden on the government,
especially in the military, to disclose the evidénce.?* Military

2See TCAP Memo No 75 (Mar 1992) for sample answers toa standard defensc dtscovery request and lo a defense unnalysrs drscovery request

21 Note that “inspect” actually carries a greater meaning in this context. lfthe defense has the right 6 mspect an ltem then lt has “the dght to photograph and cop
it. See MCM, supra note 10, R.C. M. 701(h).

2/d. R.CM. 701(g)3). Brady v. Maryland, 373 U.S, 83 (1963), the seminal case on prosccutorial disclosure, has been clarified in subsequent cases, increasing the
burden on the defense to make specific requests The more specific 'the request, however, the greater the burden on the govemmcnt 'to comply. See, é.g., United
States v. Agurs, 427 U.S. 97 (1976); United States v. Bagley, 473 U.S.'667 (1985). Little is gained and much is risked when trial counsel try to calculate how much
they have to disclose. The fairest and safest course is a liberal disclosure policy.

BUnited States v. Eshalomi, 23 MLJ. 12, 28 (C.M.A. 1986). Mot o T

24 United States v. Green, 37 M.J. 88, 89-90 (CM.A. 1993). Requested impeachment evidence must be disclosed. Mlhtary prosecutors' “heavier burden” to dis-
close “springs from the generous discovery pnncrples annotnéed in Article 46.” - Although how to test for pmJudlee in the event of nondlsclosure isin dlspute,‘
counsel should not decide whether to disclose based on a calculation of the likelihood of preva.lllng on appeal. Id. at 91 Wiss, 1., concurnng in part and lesult)
Sée also Umted States v. Stone, 37 M.J. 558, 568 (A.CM.R. 1993y (error to fail to disclose that govemment witness under investigation for travel fraud but harm- '
less under the gircumstances Because of nature of his' tesnmony) The defense does not have an absolite right to background evidence on'governmient wimesses,
but the government has a significant burden when it seeks to withhold such informauon "United States v. Lonetree, 35 M.J. 396 (C.M.A. 1992). “The Air Force
Court of Military Review repeats that “discovery is not ‘a constitutional right . . [but] a ‘procedural ‘mattar within the discretion of the rulemaker to regulate,”
reminding trial counsel that the more specific the defense request the greater the burden on the government to respond fully. See United States v. Branoff, 34 M.).
612, 620 (A.F.C.M.R. 1992). ' '
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appellate ‘courts ‘will ‘hald* prosecutors to a high standard of
dlsclosure, regardless of any potential defense: sandbagglng 25
PRI phoe AT o b e e M |
N eNand:sclasure Can Be Profes.uanally H’armﬁd £
oo diovy by oy e uemmive e '1
The Army Rules for Professronal Conduct remforce the dlS—
closure requirements of R.C.M. 701 and constitute an inde-
pendent basis .for;counsel to disclose all potentially
exculpatory ‘evidence-and. unprivileged mitigating sentencing
evidence.?§, Failure ta comply; with' these rules can. subject a
counsel to investigation. and sanctlons.27 TR

F ull Dzsclosure Puts Pressure on the Defensr; N
SRRy - N

The purpose of open dxscovery is not. some hazy sense of
“falrness deslgned slmpl_y 1o, “level the playlng field,” but
Judlcnal economy and fostermg the truth-seelqng functnon of a
criminal tnal When the defense 1s conljdent that it has seen
vrrtually all’ government evrdeqce. 1t can more ratlonallyI
decide whether to contest, the case or to _plead guilty to all or,
some of the charges The requnrement to dlsclose sentencmg
ev1dence, as well as mems ev1dence, further helps the defense
assess the gOVernment s’case and gauge th § ‘accused’s 1
prospects 28 The defense also does ‘not have to irrationally’
“plead up” to certain offenses for fear that the government has
held back éspecxally powerful ev1dence for'an ambush’ at

trial. 29 Although “trial by atmbush tactics are dlscouraged

disclosed,":a balanced standard but orie ito. which the § govern-
ment does not'want to subject itself after the Fact3l o 2o
TRt T 3 IR RN TN S

Full Dtsclosure Corporately Helps the Gavemment

lnnvﬂ‘ ¢

As it becomes known that\by ‘rule and' practtce the govern-
ment operates openly, the defense knows it can normally rely
on representations made’ by -the ‘government, fostering beiter
communications, faster movement of cases, and greater faith
by soldiers.in the integrity of the justice system. :A:number of
scholars have emphasized the close link between the fairness
and perceived fairness of the system and-its effectiveness.,
Gilligan,and Lederer. wrote that;,If dlsc1plme is perceived as
unfair, personnel will likely" distrust superior authority and.
have diminished jnstitutional loyalty. "2, Government manip-
ulation of the discovery, process is the kind of conduct that
could contnbute to soldier dlstrust of thesystem. . . ...

. L Req‘ui'r“éd Defense’Disclasurés o

‘Further extendmg the go als of the dlscovery process, ln
1991 the' Drafters of the Manual began requmng the defense’
to disclose to the government ‘all witnesses 't plans to. call
(other than the accused) -andall sworn or sngned statements
made by those individials.3? Ensure that counsel’are aware of
the Manual provisions. Whlle pretrial disclosuré‘is: mamly a-
government burden, the défénse also'must notify the’ govérn-!
ment of ceftaii’ defenses ~‘mclud1ng alibi; ldck of mental’

even intentional nondlsclosure of dlscoverable evidence ddes'
nobt inevitably’réquire . .-.-thdt the ‘evidence be excluded:”30’
Courts will determine whether there is “reasonable doubt that’

appellant would have been convncted had the ev1dence been
: T Tt 1o

responsibility, and innocent frigestion.. Thi$ notice is'not satis-'
fied by merely.- stating an lhtention to rely on' the’defense; but:
requires details such as “thé&:place or/places ‘at ‘which the
defense claims the accused to have been™ and “the circum-

) . . v .
PO T T LOVRE T . IR YT L Ty
Bt e 14 R S ke RS R

] e i S .
8 S TR TR ARSI RN R AN O S i g uuenin ¢ IR AR o)

zsl'-.‘.ven l.f dcfense knows or should know ahout certain evidence, the govemment must seek it out and dehver 1t especmlly when speelﬁcally requested. United
States v.) lmmons. ‘38'M.J. 376, 38[ 82 (CM.A. 1993) There is “an affimmative duty on trial counsel to make [evndence] ayatlable to the defense” even if it “could
be discovered by a reasonably diligent défense tounsel.” “Jd. af 382, ’See aI.m Cnm L. Note, Tnal Counsel Must Rewew Law Enforcement Files. for Ewdence
FavorabletotheDefense. ARMY,Law., Sept. 1994 avdo o bt B O L v EE AL S SN TR RO NI L LY tECT e
R

% “A tna.l counsel shall (d) Malce nmely dlsclosure ito the defense 0 all ewdence or 1nformatlon known to the lawyer that tedds to negate the gullt of t.l'le accused
or m‘mgates the offense and, in connection with' sentencmg, disclose 'to the defense all‘Unprivileged mitigating ‘information known to the lawyer, except when the
lawyer is relieved of this responsibility by a protecnve ordet or regulatmn .4 DeP'TOF ARMY REG. 27-26, LEGAL SERVICES: ' RULES Of PROFESSIONAL CONDUCT
FOR LAWYERs 3.8(p) (1 May 1992). -

‘) I3

S F A T Vi st G S e R o TR BRI

21DEP'T OF ARMY, REG. 27-1, LEGAL SERVICES: JUDGE ADVOCATE LEGAL SERVICE, ch. 7 (15 Sept. 1989). o i
28MCM, supra note 10, R.C.M. 701(a)(5). When the defense asks—which it routinely does, in its boilerplate discovery requests—the government must let it
inspect any documents to be introduced during sentencing, and must tell the defense whom the government will call to testify. . - e e

IR u

291n United States v. Trimper, 28 MJ 460 (C.M.A. 1989), the Court of Military Appeals (CQMA) concluded that the govemment should have disclosed to the
defense the results of a private (positive) urinalysis that the accused had conducted. Though'the government did not plan to use it on the merits—and only used it
on the qefense in,a rebuttal to the accused’s sworn denials of drug ys¢ on the. merits—the court found that the evidence was “material to the preparation of the
defense” and probably would have prompted the accused to “have testified in a more restrained manner if hé had been i aware’ tl1at the govemment Imew the results |
of the private test. /d. at 468-69.

301d at, 468—69 The éOMA upheld the govemment s fzulun: fo dlsclose atenal evxdence in this éase partly because the trial judge l‘ound that nondlsclosure was
not “pa.rt of g cunnmg prosecutor 3 scheme to ‘ambush’ appellant when e tesnﬁed . ld at 469.; Had it been otherwuse the. COMA sald that “the grounds for
excluding the evidence would be stronger.” 1d. i - ',

g ob C LR 0 SO ST PPL
31United States v. Simmons, 33 M.J, 883, 886 (A.CM.R. 1991), rev'd in part, 38 M.). 376 (C.M.A. 1993) (noting that “‘Brady does nol_require disclosure of evi-
dence that could be discovered with due diligence™).

a 0L

32Gn_LlGAN & LEDERER CQURT—MART[AL Paocw’uma 6 ( 991) “A ]ustlce based system' ,based upon fzumess ‘and (o be funcnonal must\))e so pereewed by
the personnel operatmg under it , It encourages individu lesmnstbnhty and institutional onalty " id at7. .lunsprudentml scholars make the same point. , “[T]o’
have an internal pomt of view toward at least certain Jaws loglcally ;equlres that qne have an internal point of view toward tf-pihe’ system as a whole. :The accep-;
tance of certzun laws, lequmes the acceptance of the system of which they are a part.”” T, BeNpIiT, LAW As RULE AND ancm.E 107 (1978):, But see E. LUTTWAK,
THE PENTAGON AND THE AlgaOF WAR 201-02 (1984) Incidentally, Gilligan and Lcderer s Court Martial P(ocedure isa mnsterly two—volume pubhcatlon that com-,
bmes detaxled pracncal guidance with i mteresung treatment of the legal and phllosophtcal moonngs of the rmhta:y juSUCC system. e "

'm‘r AT LT F IO O P YOS ChRSNY: (RN C TR £ I IR B

BMCM, supra note 10, RCM. 701®)1CA). | 7 ‘ ' ‘
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stances under which the defense claims the accused innocently
ingested the substance in question, and the names and
-addresses -of . the witnesses upon whom the accused intends to
rely,”34. The nondisclosure sanctions of R.C.M. 701(g)3)

apply agamst the defense as well as the governmient, although _

judges tend to be more cautious in assessing sanctions against
the defense. Regardless, the ;government should aggressively
assert the: Manual provrsnons vi Tanedoab ‘

Whlle the govemment should be scrupulous in complymg
with its discovery requirements, the government is properly,
lawfully aggressive when it seeks to force the defense to com-
ply with its disclosure duties. Chiefs must:train counsel to
exploit these provisions and help them couch presentations to
military judges thatihold the defense accountable for its con-
duct. Seeking sancuons in most cases would be unproductlve
and contentious. A good chief can ,help counsel distill the
case law, however and determine when the defense has mate-
rially altered the govemment s ablltty to fairly, present its case,
distorted the adversary process to gain a tactical advantage,35
or caused “surprise, harassment, and undue delay,”3 a possi-
ble consequence when, foriexample an innocent ingestion
defense is sprung at the last minute, requiring a delay to
obtain wnnesses and experts to rebut the defense More trou-
blesome for mast counsel on a day- -to-day basrs is'defense’s
flouting of the local rules of court that require, for example,
ﬁve days’ noticeé of motibns. Judges rarely enforce these pro-
visions against the defense, but the government should assert
the Luca&‘37 llne of cases, especially when late fiotice preju-
dices the’ government’s' ability' to respond e fectlvely to the
motion, because of matters such 4s witnesses' who'have either
moved or left the servrce By encouraging counsel to comply
with the govemment s disclosure obligations, the chief can set
a tone of ethical responsibility and candor. - By insisting on
defense compliance with the discovery rules, the chief also
will make clear that counsel will enforce the Manual consci-
entlously, while fairly, aggressrvely assertmg the govern-

ment’s case.

"« Reciprocal Discovery .-

Counsel also must be aware that defense disclosures trigger
government responsibility to disclose information'it possesses
that would rebut these defenses.38 ' The government should
seek, in the appropriate case, to bar the defense from present-
ing evidence when it has failed to comply with a disclosure or

“1d. 701(b)2)(B). . ‘
3 Taylor v. Ilhnors,484US 400([988) : S G
%Mlchlganv Lums, m s Ct. 1743 1743(1991)

¥1d. at 1743. T e

38MCM, supra note 10 RCM 701(3)(3)(5) ot et

notice requirement.. The Supreme Court has held that the
Sixth Amendment right to present a defense is not absolute
and the defense’s failure .or refusal to comply with notice
requirements can result in barring the right to present this evi-
dence.?.. However, reciprocal discovery works both ways.
The proyisions requlrlng the defense to disclose “books,
papers, documents,”: when requested by the government were
added when the Manual was substantially altered in 1984, the
greatest change since 1969. Trial counsel should not place too
much emphasis in these provisions, however, because they
only apply when the defense has made such a request of the
government (hence ‘reciprocal”, discovery) and when the
defense intends to offer the items on its case in chief. In prac-
tice, the government is so liberal and up front with its disclo-
sures that they most often are made before and not pursuant to
a defense request, meaning that reciprocal discovery rarely
applies. - When the government anticipates that the defense
might conduct independent testing, it may be wise to deviate
from the “open file” practice and not disclose until the defense
asks, thereby preserving the nght fo reciprocal: discovery. 40
Accordingly, reciprocal dlscovery is no “magic bullet” for the
government, although counsel should faithfully assert it. .Like
most other discovery provrsnons. it)is a rule designed to keep
trials moving so that there is no need. for a delay for the gov-
ernment, to, for example consult Jts experts to place a report
from a defense expert in context. .,

I
i

Coach and Lead

The most 1mportant roles a chref can perform are supervn-
sor, developer, ,and coach of trial counsel, A chief who has
tried numerous cases should be able to rely on experience. to
guide less-experienced counsel. A comparatively inexperi-
enced chief, however, still should be.able to draw on his matu-
my, detachment, and military and:legal experience to guide
junior counsel. There are as many styles and philosophies on
coaching counsel as there are counsel and chiefs. However, to
actively. engage in the development of counsel, ‘not from an
“I’d do it this -way” perspective, but from a viewpoint that
intensifies the experience of any one court-martial or hearing,
is crucial... Counsel learn from their mistakes, but. they learn
more when those mistakes are filtered and. interpreted by
someone who not only can diagnose the error but also can talk
them through solutlons andfaltematxve approaches to future
cases.4! ,

N COTIT e L

H B n

39In Lucas, the Court upheld a Michigan trial judge’s exclusron of rape shleld evidence because of the defense f fmlure to comply with a statutory nouce provnsron
Lucas, 111 S. Ct. at 1743. While the Michigan statute’s 10-day notice requircment is more specific than Mllltary Rule of Evndence (MRE) 412, whlch has no such
time limit, counsel should assert Lucas’s pnnclples ‘when they seck to preclude the defense from ising a defense or from introducing evidenoe when it has failed
to comply with notice requirements. See also United States v. Nobles, 422 U.S. 225 (1975) (defense forbidden from calling investigator when it refused to disclose
his written report); Taylor v. Illinois, 484 U.S. 400 (1988) (defense’s willful refusal to disclose defense witness permitted preclusion).

40The defense would be obliged to disclose the information if it called an expert to testify, but reciprocal discovery would guarantee its hmely disclosure. Sull this
provision docs not enable the govemment to gain access to information—such as a soldier's privately-conducted positive urinalysis test—because the défense
would not plan to mtmdtice this evrdence on |ts case-ln-chlef See !'nfra notes iot, 102 see also Umted States v. ‘Tnmper. 28 MJ 460 (C.M A 1989)

41'For an exeellent treatment of the chrefs as developers of counsel see Coupe & Trant, 7'he Rale of C‘hteﬁv of Mlluary Jusnce as Coaches of Tnal Coun.ul ARMY
Law., Aug. 1987, at 6.
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sttt bt 2l - Puneture Asshmptlons' SO L RIS W fraught with danger because of ‘a'soldier”s \bad reputation in
PR TR A (TR B ST OB Lt EO EA reris the unit or that prior Article: 15 for sleeping on guard duty.
. The role of experience is leSS to drctate what I would ‘do” The more senior the ‘accused, the more likely that the defénse
than to' be aware that coriventional templates do not always can craft sore version of a.good soldier defense. : This should
apply, ‘and to discourage a'trid} counsel's tendency tolatch on notivate trial counsel to 'scour the accused's past for evidence
to easy answers and assumptions.:;-Every trial «clicheihasits of misconduct and to conduct -extensive interviews at the cur-
basis ‘in reality, but'each can lull a prosecutor into’ complacen- tent and most recént duty: stations. Some good character evi-
cy orafalse sense-of security, -+ » /bl ni o ] dence is “an inch deep” and, on probing, witnesses will
R LR (T L SR N l'pf" for withdraw their endorsements or moderate their vouching for
! . “He'll Never Take'the Stami IR R A the accused.  Not only is thé good soldier defense beatable—it
N SRR PHE I AT A S most. often is—but counsel should be armed to defeat it, even
Counsel assume that an accused will'not take the'stand fora when it seems'to the trial counsel that it is not logrcal for the
variety' of reasons, including:” (1) the atcused corifessed or defense to presént |t m the first place LR AT
made' admissions that he or she would have‘to contradict; (2) UAREEEN n e
courisel 'kriow of uncharged misconduct 1o which the accused ﬂ"A chref can be especrally useful by helpmg cdunsel vvrsely
would have to’ open the door if:the accused demed the offens- allocate fesources, ‘especially the ‘precious resource of trial
es; and (3) the accused ‘could-not! hold t6'such a ludicrous counsel ‘¢nergy. Most gdod soldier defenses that do not relate
story urider ¢ross. ‘Do not’bé'so sure. ! Some statements that to mrlltary offenses dre useless ‘and not worth the expenditure
‘appear to be admrSs]ons may ‘strike panels as relatively harm- of counse] energy to' research and rebut. That'an accused
'less concesswns 'of like the fruit of overbearing police proce- charged with rape or‘ some ‘othér srgmﬁcant felony, also is a
dures “ sloppy investigative’ wOrk' ‘or‘shorttts (temember that good duty performer is u‘releVant——and counsel should treat it
many panel members, especially’senior roncommissioned as s‘uch Rather lhan feeling compelled to convert or confront
dfficers and current'of’ former tbmfanders: have had’ experi- every WlmeSS (‘ would a good soldrer rape?” and the’ like), a
ence—often through their soldiers—that may. ‘mitke them better approach for counsel—as m ‘some sentencmg Cross-
Skeptical of CID or mlhtary polrce testimony). * More impor- exammauon—would be to assume the good faith of the wit-
tantly, do not forget that the actused is a human being who ness and. argue ‘to the panel that (1) the wrtness probably lacks
can be both righteous and stupld The accused may feel that perspectwe through no fault of hls or hér own, and (2) the tes-
the person that she assaulted ‘deserved it, that she really was umony ls u'relevant in any event, becaus it is possnble and
entrapped into selling the hashish, or that she can lie with not uncommon for an accused to be (or appear to be) a good
lmpunrty to & military’pahel—and she-may bé' Wwilling ‘to go soldier wh;]p also being gu1lty of such an offense. .~ , .
dowh ‘in flames tellmg her IStory, notwrthstandmg her coiin- , . R
sél’s efforts to stop ‘the lmmolatlon Bt TS 2AN o © g Panel Would Kill the Accused for [statean g ,
Brgron Tt S et ok Ll nasee s ohie oﬁense]" or: "TheAccused Will Have to GoJudgeAlone
'Atrial counsel’s fervent hopé‘in Virtually every ¢ase should
be that the aceused takesfthe stand. Counsel ‘always have The accused does not have to do anythmg The presenta—
something with Which 'to'confront the accused; if not-a prior uon of such a defense might make sense to lawyers who have
statement, then the evidence of record itself.  Trial’¢ounsel seen dozens of cases, because a judge alone trial generally is
always should prepare for the possibility that the accused will seen to be the better forum in which to advance certain
testify because: ' (1) it focuses their minds on possible defens- defenses—such as, consent in a rape case, or mistake in a
es'or mitigating 'factors; (2) it forces them to organize their dereliction case. Trial by judge alone generally is viewed as
proof; (3) it:miakes them assess their cases skeptically; and (4) reducing the risk of extreme sentences, while a panel general-
the accused: just:might.42 Chiefs can be invaluable.in"Socrati- ly is thought to carry.a higher chance of acquittal, but,; much
cally talkirig ‘théir counsel through possible testimony :by the less predictability on sentencing. Counsel are drawh to com
accused. Rarely is this testimonywholly invented. : Acoused fortable cliches, such as that a panel is “death” on child. abuse
lie just like anyone else, admitting the irrefutable and embroi- or barracks larceny but-“light”ton bad checks or:“buddy .dis:
dering, twisting, and distorting other information to craft a tros” (distribution of drugs between friends or roommates). .
colorable story. Think and talk it through; a structured et
process of sifting the evidence for excuses and launching Negotiations and trial planning should be guided by certain
points for evasive stories will pay dividends when the accused informed generalizations about, the tendencies and expecta-
testifies. tions of panels and judges, but none of these should trigger
complacency. Too much can ‘be made of any ‘single case ‘or
“They Can’t Put on a Good Soldier Defense.” any single panel. Experience may allow some generalizations

about military panels, and they are worth sharing with coun-
When the COMA ruled that a “good soldier” defense could sel, who can use the following:to. sharpen their approach to a
be presented in any case, the defense saw this to be to their partrcular case: ‘ o ‘
advantage because it enabled the defense’ 'to 'smother ‘the cren Aozl ot h G R
factfinder w1th good soldier evldence regardless of the
charges. -Trial’ counsel frequently assume thrs defense i5.c° v s .00 fmdmgs when the accused has a good

Ancriol PRI B AR T A ORI AR !‘7' 8 EERT PES A . R N AL e ! R b “'i‘ tal
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' ;(1) Mllltary panels tend 1o be more llberal

LH

PEREN 1] i ot ol Lk
2The great cnmmal defense lawyer Edward Bennett Wllhams “bellcved rt was almost alwnys necessa.ry to put a defendant on the stand as fmlure to tesnfy was as
good as an admission,of guilt to most jurors.” E. THOMAS, THE MAN 1O SEE 220 (1991) Few such orthodoxjes exist among military defense counsel, although the
more experienced and well prepared defense ‘counsel are more likely to put an accused on the stand, believing that they can precisely sculpt the testimony through
careful coaching and preparation. , Regardless, the trial counsel should prepare for any accused to testify, and marshal as much information as posmble to refute the
accused’s assertions, catch the accused in inconsistencies, and raise questions about the accused’s truthfulness. . "
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.. .. record, they may be.consumed by:.the . .
4 - . Dbeyond areasonable doubt standard to-the :. .:
point of seeking mathematical certainty and ... . .
they may intensely mistrust institutions such ... .-
~ as;the, CID or “science” such as.radar,
o breathalyzers, or the mass spectrometer X
(2) On the other hand mrhtary panels con- TR
; sist of educated people, all with at leasta -~ . .
. hlgh school diploma and a breadth of expe-. ;..
. rience, with an acute sense of what isctruth. . ; .:
~.. .. and.what is bluster, and their intelligence, .5 - .-
. their ability to .comprehend  complex evi- ,.»: Lo
dence puch'as DNA analysis or a THC count .,
in nanograms should not be underestlmated
and . . - s

-7+ . :(3) Military panels can give sentences that..

... strike the experienced counsel as excessive-

i+ ly lenient or, exceptronally harsh T
I G
Drstmctrons between ofﬁcer and enhsted panels are harder

to draw, but two main distinctions need to be kept in mind
‘when ¢tansidering how.to approach them: high education lev-
els, and .the presence of current or former commanders. The
high education levels of officer panels can be a two-edged
sword. | It makes them analytical and skeptical, but that ‘skepti-

cism can be turned against the government if the case is pre-

sented! ‘poorly or the evidence is equrvocal—such as, be
prepared to explam the level of certainty to attach toa “strong
indications” assessment by a questroned documents éxaminer.
It also‘lnakes them comparatively “liberal” in some instances,
perhaps more inclined to mdulge a psychologrcal defense or
psychologrcal based mmgatron that a less educated panel will
disregard.

Much is made of the theory that commanders tend to.be the
harshest. panel. members because of therr awareness of the
need to support command’ drscrphne Trial, counsel aré no
wiser to retain commanders on panels than llle defense is to
follow : the “stnke the senior .commander”’ orthodoxy Com-
manders. or those who have commanded no doubt compre-
hend the pressures o_n commanders better than those who have
not commanded or, who serve in special branches. Still, this
generahzatron cannot. substrtute for careful counsel [prepara-
tion by mining ORBs and quesuonnarres for “profile” infor-
mation relevant to therr partrcular case. : :

Remember, most of all, that the choice of forum is solely
the accused’s prerogative. - Counsel should prepare their cases
in almost the same ‘mannér regardless.of forum, and then
adjust their arguments and certain aspects of their presentation
depending on the:forum. - Chiefs can help counsel prepare a
narrowly scoped but illuminating voir dire. Chiefs need to
help counsel avoid the law school-clever trick questions in
favor of truly helpful questions. Asking a member how he or

she feels about child abuse, or whether the member can con- =
sider the maximum"punishment normally does not help in’ "~

iy

deciding :.whether to keep that member on the panel. Trust

;members to be essentially candid, ‘and seek to. determine
_whether, because of experience—such as, bad-personal or

familial incidents with a particular crime—they.may have an

.inflexible attitude or erroneous: information about a ‘certain

type of -offense. -Trust them to be.able to place crimes.on a

-continuum, that is, not to see a crime:simply: as “child abuse”
:but to appreciate the distinction: between initial offensive

touchrng and full-scale, repeated sexual or physreal iabuse. -

.
it ¢

e I . ipd

T 771at.ludge Is Death on [Drugs .
e b IChtld Abuse Barracks Larceny] )

]
)

rf',l[

Counsel should momtor therr judges closely Although cer-

.tain judges develop justified reputations for their approach to

evidentiary: motions and for their sentencing philosophies, as a

-more detached observer, the chief can help counsel.place these
.perceptions in context. ,Because choice of forum is exclusive-
‘ly a.defense decision, counsel’s tracking of judges should
‘enable them fo forecast, within a certain band, a likely sen-

tence, thus permitting effective pretrial negotiation.. The
assessment of the likely forum choice also, should motivate
counsel to find methods, such as novel rebuttal or sentencing
evidence, to encourage a “light sentencer” to deviate from the
Judge s sentencmg philosophy in a partrcular case.®3
SR T ST s e

Judges also develop ‘Teputations forrcontrol of the court-
:room, pteferences with regard to presentation of evidence, and
‘manners of address‘and approach of witnesses. --Chiefs must
orient' their:counsel to these preferences ‘and keep counsel
from béing dlstracted or intimidated by tmhtary Judges ‘That
‘one judge r‘nay requrre Jl.ldlClal notice requests to bein wrmng
whrle another Judge thay account ‘for ‘the | parties and' another
insist on a six-foot ztme between counsel and wrtnesses
should be rmmaterral to the outcome of a case—but should be
known in advance $0 that a counsel does not lose focus
because of these margmal matters

. Dress Them Up .

No matter how few cases that he or she has tned the chref
knows how to wear a umform—and knows that members may
place undue emphasts ,on how counsel wears a. umform
Chiefs should check counsel’s uniform, ensure that brass is
shined and properly posrtroned awards worn in the right order
and hair groomed. - Better to risk appearing patronizing to
your counsel than to let counsel’s good preparation be thwart-
ed by failing to meet the appearance standards of an officer.

‘izt « Help Counsel Draw Meaningful Distinctions: - :
+ni 1 It Is Ndt Just Another Bad Check Case . . -

T N T P T1E N PR PR RS T U S IO

Counsel need to consider a.number of “generic” factors in
evaluating every case. These factors include the rank of the
accused the accused’s length and quality of service, duty

-‘position, general technical (GT) score, military -occupational

specralty, any unusual servrce or awards and anythmg unusu-

vl S e Vi T

‘\ ! S LS +

N See infra notes 90-107 for approathes'to sentencmg Counsel must think of methods of makmg concrete the aggravatlon that in some cases seems relauvely pre-
dictable or remote. This is especially true in the military’s most common cases, such as bad checks, larcentes and low-level drug distribution. Trial ‘counsel should

be motlvated to find a method of portraying this accused and this offense uniquely, but eredrbly o

REIE T BETERN i
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1ally mitigating or aggravating about the case.# Any 'of these
ofactors can benefit 'or ‘hdrm the dtcused. ' That a' soldier is'a
1sefgeant first-class- (SFC), for example ‘may win’ adegree of
rdeference ‘because of-—in most ‘instances—a ‘strong 'military
rrecord.’. However, thisalso means:that the'SFQC'has less of'an
excuse for most. offenses than the average specialist.” First-
time drug use should be‘dealt with more harshly:when:th&user
<is'a"‘SFC than when -the user is a junior soldier.” On the; othér
hand, a SFC who deviates from'a 'strorig record ‘and bounces
checks or commits a dereliction deserves to have his or her
strong record*weighed against the dffense | in determining

appropriate drsposrtron because this strong retord provides a
valrd context m whlch to place the offenses.

L PR i . 1 (EE
" 1Considér ’oad check cases as an example “Some’ factors to
cons1der in’ parsmg the evidence, the strength 'of the case. and
‘the a proprrate level of disposition, include: " rank’of the
“accused, number and dollar amount of checks, timé period in
‘whiich they were Written, victims, restitution (how much and
“whether it was voluntary), location of the banks and orikinal

‘checks {affecting trial cost and delay), any valid mitigation,
suchas 4 legitimate gambling addiction (is this an after-dis-

Yovery- conveniénce or has the soldier sought help, been treat-
‘ed by a'qualified therapist?), and family needs.' oo

it FIVTEIN I N

v

onpy ek ‘!r_‘. ‘-Trv:wu‘]“l N 2 t
These distinctions need to be drawn, not only for develop—
ing coursel; but for.commanders.::One of the most common
iquestions counsel feceive from commanders is,*What’s the
:going rate ffor a particular offense]?” After emphasizing-that
«disposition. must differ based on, inter alia, the gravity of the
partrcular offense,;the soldier’s record and other factors. the
counsel, should be able to engage the commander in much the
‘same analysrs as. dlscussed above Commanders most com-
monly expressed conccrns are:. () How long will it take to
get this case (0 trral" (1 ]USl. want the soldrer out, [ don t care
how”); and (2) The mdrwdual is otherwrse a good soldier.
“Trial counsel must be' sensitive to the command’s concerns,":s
but they also are best equrpped to affect the disposition of
offenses, because their advice generally does not carry the
potential taint of command influence and, because of their
exposure to, most of the assaults or bad check cases m the
jurisdiction, counsel ¢an’ give a'éredible sense of where this
particular ‘offense fits on the ‘contindum of ‘seriousness*and,
when' approprlate. the extent 'to which a" "good soldrer”
defense lS lrkely to—or should—make a difference. o

A o . DT

The Chief Also Must Avord Gllches. Coach Substantlvely

=1 . roey boa (PR R PRREY

ThmerikeaDefense Counsel + il urie

A e

This is ‘easy to say, but hard to do. ' Teach counsel to think
like the defense by-:walkirig them through their proof analysis
sheets and addmg a column in which they enter a likely
Wt P Lt

fovr 0f per b

“MCM supra note lO R.C. lzrf 306(b) dlscusston states the followmg:

SR VA L TRt b b

i’;qr NI { ¢ decrdmg how. an offense should be dlsposed of,,factors lhe commander should consrder ~oilincludes (A) the character and .
mllltary service of the accused; (B) the nature and circumstances surrounding the offens¢ and the extent of the harm caused by :
‘the dffense, including the offénse’s effect on morale, health, safety, welfare, and drsclplme (C) appropriateness of the autho-’

rized punishment to the particular accused or offense; (D) possrble improper motives of the accuser; (E) reluctance of the vie- .

RIS Rt

defense Tesponsé.” The response can range from directly dis-
puted evidenté~—"the accused was not there;” “the lighting
was bad,” of the ‘chain-of-¢ustody is"weak”—to a mere

“make the g0vernment prove it/*:and dwell’ on reasonable
doubt. Additionally; counsél’ must evaluate nonélemental fac-
tors, such as'motive:'In a drug ¢ase) the defense may concede
the scientific validity of the drug test (fruitless to dispute) but
concentrate on how much that a ‘¢lean-living'SFC would have
to lose such that he or she would not dare try drugs. The gov-
ernment must be prepared to’ supply. a motive or'to concede
that while no obvrous motive exists, suggest, without sound-
ing defensive, that the government is not: requlred to prove
one, by reminding’ panels that: some’ people ‘are‘just evil and
some cnmmals are stupld or 1rratlonally darmg sl

Prepare Cross-Exammatton in Advance

Counsel need not be mind readers to accomplish this. The
best methods are to lay-out’all of the undlsputed evidence in
the case as well as any ‘stateménts that the ‘accused may have
made and then try to envision the mind set of someone whose
sole motivation ii$ the weaving of an exculpatory story from
facts thatthe accused believes.the government knows. . Look
for ways in-which 'the accused can appear to be candid but still
'weave a plausibly exculpatory story. " In a-drug case, it:might
imean for the accused to admit to;having attended .a party, but
to insist that she was served spiked punch or brownies; it may
be to admit that,the urine is hers but o insist that the chain of
.custody was sloppy In a_child abuse case, it may. be: for the
accused to,insist that the child is confused or has exaggerated
‘the offense as a result of a an aggressrve teacher or-a _manipula-
tive and angry spouse. Tna rape case, the accused may admit
‘to mtercourse but insist that consent was grven i There are
countless scenartos and frequently more than one m a grven
case.

Counsel should Iry to construct a defense of at least superfi-
cial plausrbrlrty and then line up——llterally[ lme up, mark, ‘and
prepare to ol‘fer and’ introduce—evrdence that cl'ups away at
the “constructed’ story.-Practice short; pomted and leading
questrohs, an& ‘be confident ‘that thé 'supporting materials are
in' order, 5o that’ they can'be seletted effortlessly during ‘the
cross. ‘Rehéarse'the cross with'an experiended counsel or the
chief playmg the''accused. The chief an' then model thé
cross-examination ‘after the ‘counsel ‘attempts it. ‘The actual
questtons -are not the most’ xmportant part of the ‘exercise—
they will‘change accordmg to the actual’ story ‘told at trial-—
but the structure of the exercise and its aggressive, reléntless,
leadmg nature will pay |mmense beneﬁts at tnal. :

Ty i ' L : ' . ' h [ R

Rehearsmg ‘cross-examiHation grves'counsel a rough sense
of how:this ¢ross will play‘at trisl; and’gives them ‘a jump in
extemporaneously composmgfthetr questions:and assemblmg
the ;proof and props'that they. may want to! usé! Such work is

G et i T Gt 1ol
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tim or others to testify; (F) cooperation of the accused in the apprehension or conviction of others; (G) availability and

_ likelihood of prosecution of the same or similar and related char

R

i U

ges against the accused by another jurisdiction; (H) availability
‘ ,‘ and admlsslbllrty of ewdence. 'O cxlstence ofjunsdlctlon over “the accused and the offense and (J) lrkely tssues )

45 Commanders’ paramount concern traditionally is the time it takes to get fo trial (not to be confused with processmg trme), which is addressge'd Tater in this article.
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invaluablé; espécially in early-trials or complicated trials. . Do
ot limit-it.to .the accused.-.Use it for obviously.partisan
defense witnesses and for character and sentencing witnesses.
There should be virtually no mystery to cross-examining
defense witnesses other than the accused. The prosecutor
must interview every.witness before trial, usually at least
twice. Counsel should hold their fire until trial (no sense leav-
ing your best-work on the cutting room floor by tipping off the
defense), but thoroughly explore all avenues with every wit-
ness. Chiefs should teach counsel.to preserve helpful pretrial
disclosures or admissions by witnesses.4 Counsel also will
learn that not all cross has: to be confrontational, tense, or
highly dramatic.. Many witnesses are ignorant or neutral and
can provide valuable information for the govemment some-
times unwnttmgly a7 R B S B e
Preparefora Gurlty Plea P
as Though it Were ] Contest

Whl]e this is frequently honored in the breach it ylelds
immense dividends when: counsel comply. -First, pleas are
“busted” from time to-time, and nothing reverberates more
clearly than being :able:to announce :that the government is
ready to proceed—and then. proceeding.: This deters the
accused from misleading the government and sends a message
that a late-inning stunt is not likely to yield what the accused
or defense may have hoped for: ' a clumsy, half-hearted gov-
ernment. effort, long:delay, or dismissal or acquittal:on some
charges. It also yields trial-equivalent preparation:experience
for a counsel when the plea goes through as planned. Finally,
preparation with contest-like intensity is guaranteed (o yield a
sharper sentencing proceeding, meaning better cross-examina-
tion, more offense-specific aggravauon, and a fully focused
argument by the govemment S ,

- In preparing for a gurlty plea, eounsel should have a clear
sense—communicated directly by the chief who has consulted
previously with the STA—of their latitude in disposing of
minor offenses during-the providence inquiry.: If, for exam-
ple, -an accused pleads guilty to the major offenses but waffles
or is improvident to a relatively minor offense, the trial.coun-
sel should understand the extent of their authority:to:;bind the
government to the pretrial agreement despite the minor devia-
tion.. Dismissal of .a failure to repair or a concession that an
item was not worth more than $100 may: be, depending on the
context, not worth a dispute when serious misconduct remains
before the court. Chiefs must make clear to counsel the extent
of their authority, and let them know to take a recess in the
event of uncertamty T U T

Prepare the Clasmg Argument F zrst

This is a useful cliche for counsel, also infrequently prac-
ticed. Early preparation of a closmg forces counsel to look at

SRR

P

46 Counsel should rarely be in the position of crossing with;<9bidn't you'tell me when 1 interviewed you Ll

ra case-as ‘an integrated whole. 'When counsel have to coher-
ently argue an accused’s guilt, they must address all -of the
evidence in the case, weaknesses and strengths. Failure to do
this early permits counsel to make the strong parts of their
cases stronger:while averting attention from weaknesses.
Early preparation forces them to address the weak proof on a
particular -€lement; or the nagging doubt about lack of motive
-or. poor .identification) - This should prompt a.request for
increased investigation, re-interviews, fufther testing, or any
‘of :several options. to strengthen the case. . The chief should
require  that counsel provide a draft closing, which the chief
will criticize and discuss with counsel, further refining strate-
gy. The chief also can intercede, when necessary, on coun-
i5el’s -behalf in seeking more work by CID or whatever is
necessary to strengthen the case. - TR
' F i .
Prosecunon Memoranda asa Preparatmn Tool -

Some Junsdlctlons (and some federal and local prosecutors)
‘use prosécution mérhoranda as a more structured substitute for
the practice:of writing a closing argument first. The miemos
take many.forms48 but their common characteristics are: (1) a
prose capsule of the facts; (2) a proof analysis section that
addresses every element of every offense; (3) a candid assess-
ment of government: weaknesses, defense strategy,-and pro-
posed responses; and (4) sentencing information and proposed
terms: of pretrial agreements. ‘While prosecution memos are
especially suited to large jurisdictions with far-flung counsel,
some method that forces counsel to cogently outline ‘their
cases in writing .imposes a critical focus that otherwise may
not sharpen until the Article 32, or trial, if at all. They also
provide a'window into the thinking processes and writing
‘Skl“S of counsel
le the Elementary Cases Well o
(There Are NO Sxmple Cases)

Counsel generally try the exouc cases, such as those mvolv-
ing constitutional issues or novel scientific evidence, well.

- These energize counseland. give them:the opportunity. to test

and apply their research and advocacy skills developed in law
school.. The great majority of courts-martial, however,
involve drugs, larceny; bad checks, assault, and AWOL.
Counsel who c¢an try these cases can try most any case. The
skill, discipline, and techniques used to prepare the average
case are 'the same ones needed to try-complex cases. .Coun-
sel’s: work .and preparation habits—such as reinterviewing
witnesses, performing.thorough documentary searches,
reviews, and consultation with investigators, experts, and
character witnesses—will be developed on:the ordinary case.
Chiefs must prod and supervise counsel to learn the most from
the ordinary cases, so that they feel equipped to try tougher
cases, already know the fundamentals of preparation and

dvocacy, and on]y need to expand them on the more complex

A 1

?" i'l'his is a lazy cross that some judges will forbid on

the grounds that it converts counsel into a witness—that is, it really says to the panel, believe mie, not the witness. The better approach is to have a witness present
during all interviews, whom the prosecutor can call in rebuttal. The best method is to swear a wntness to testlmony before a trial on an ordinary swom statement
form (DA Form 2823), and use it to confront the contradictory or evasive witness.

‘7See FRANCIS L. Wl-:u_MAN.‘n-re ART OF CROSS EXAMINA'noN (1903) (which nema.ms the classic in the ﬁeld) For an excellent contemporary work see P. BROWN
"THE' ART OF QUESTIONING, 30 MAXIMS OF CROSS-EXAMINATION (1987). Brown's maxims are understandable and easily assimilated (“Don’t Be lndlgnant" and
“Plan and Replan Your Sequence™). The examples that he furnishes are memorable, lllustrauve. and often humorous, wrthout the cuteness or incredible endings
featured in some other texts or speeches about cross-examination. . G

48 See infra appendix A.
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-ctases. Complacency in simipler'cases breeds:shortcomings in
«tougher cases lateron.: ,:” 'r:'ar-* S oguen )f'rw
nhon conn T RTINS N H AT BN R
Explolt the Govemment’s Burden:: ", i)
Use and Prepare for the Rebuttal Phase of Trial ::0
Loty o ST gus Sl Lr D gl x:;,{—]
If it is rebuttal, how can counsel iprepare? Tnal counsel
may feel that they-do hot khow:what: the defense is going to
.say. Sureiwe do.» Preparation does. not mean mmerely scrib-
ibling cut witness exams; it:méans anticipating -a number ‘of
ipossible or likely outcomes. Rebuttal is the-mosti underuti-
-lized and most powerful tool for the government suiniteny by
R AR NS R B H et STES R H L T ERTS B
¢ In preparmg 'a chrld abuse case; for example itounsel ‘will
have access to enough evidence and be able o glean the
defense strategy sufficiently to determine whether the defense
will be accident, permissible parental discipline, or denial. In
a drug case, trial counsel should be able to determine whether
ithe defense will be'good character, entrapment,.bad urinalysis
schain 'of : tustody, -or 'somereclectic.combination.: Anticipate
«the defense approach, and seek any.possible rebuttal evidence.
yInichild abuse cases, interview expeits:from ‘whonv “‘profile”
tevidence might be admissible in rebuttal:to a good soldier:or
-fabricationidefense. - In a urinalysis case, prepare a'toxicolo-
-gist Who .can assure the factfinder of.the scientific validity of
ithe Army’s program and-help refute ‘fiovel defenses such :as
:spiked punch or brownies. Régardless of thecase, think about
.the ilikely defense-approach:.and :assemble whatever evidence
‘might be available to rebut:it:: Be. aggressive butrealistic
through all stages ‘of preparation. Do not allow defense asser-
‘tions of certainty, $uperficial c¢ontradictions, or that the
xdefense 'has an “expert”# to deter the government from trying
a case or pressure it into accepting a deal. Theimore certain
trial counsel are of the defense, the more comfortable they can
be in holding back thé evidence:for rebuttdl: it has more
impact after the defénse has been presented, and judges are
more liberal in assessing the admissibility of rebuttal ev1dence
than on the govemment s case-m-chlef R s LS P T
b [ Siieed RO L
i Chrefs can keep counsel from outsmarting: themselves in
‘this area.  Deliberately holding back evidence in the hopes-of
a:knockout rebuttal punch has risks:..Courts’ increasing:ten-
dency to require pretrial disclosure; even of some reébuttal evi-
dence, makes ‘withholding of:-any-eévidence !a- risk.
‘Additionally, hoarding damning or dramatic.evidence in ahtic-
ipation of ‘testimony .or.evidencé ‘that-never is produced .can
Jeave trial counsel ‘punchless; reserving;evidence that néver
nuakes it to the courtroom.’'If the evidence would.be relevant
‘on:the merits,” it: normally 'shouldbe presented at that time.
Some evidence iis-only relevant in response to:the defense
icasé.: That: evrdence should be aggreskrvely ‘and: 'creauvely

g Vs g i ,1]«: . Ttk e

- pursued:: In some instances, ‘counsel will.hot beable to use all
revidence that they have prepared.: Better in dny:evetit to enter
.the courtroom: fully prepared and to have: anuerpated the need
forrebuttal veoetTegibe < Bioese e
R AT L T R S TR S T B ‘l;'.‘:',““ TP :,’ B
R L R CounselDevelopment Sl ad o
; O O IR T bl voane)
+ i You have Yo be able: tmstrmg more than one

~bead at a nme' That’s the nature:of this'job.”

SER ":. , —~Thomas Vi(Mack) McLarty5°' RN

More o) o e ol
" Assuming that preparatlon is the’ foundatlon of good iadvo-
icacy, ‘chiefs can-help counsel string simultantous beads by
-orienting them to résoutces and employing practices that
intensify their experience. Counsel must feel free to ask the
“dumbest” of questions without fear of retribution or a notch
against their Officer Efficiency Reports. An atmosphere in
which counsel are intimidated or embarrassed when asking
elementary questions encourages guessing, sweeping prob-
flems’ away, and bdd results farther down the line. = Counsel
:should, however, know:.té come: to-the chief armed-with an
idea ofithe scope of the problem and !where to look for:an
answer. ‘A chief thwirts his own teaching function when-he
‘furnishes 'easy lanswers without encoliraging counsel to inves-
‘tigate the obvious sources :of - information, starting with the
‘Manual. ‘Numerouis creative and supportive methods éxist by
which a chief can.lead, prod, and develop counsel, by careful-
1y treadinig'the line between “spoon feeding” ‘and tossing them
prematurely fromthe nest RN E A EURY W" i
STy oo sole and nodur lown o o

ER 'Emphasrze Second Ohamng I E
A ISP LA T Ol A RS F IS
Too few: courts-martxal occurifor counset to val.lll'e enough
experrence by only trying cases solo. »Therefore, whenever
possible, a contest should feature two counsel, one clearly in a
lead role and one 'clearly in a:supporting role. - Merely sitting
‘next to a counsel'while he or $he'tries a case is an almost use-
less experience after a case or two. The chief should- carefully
-monitor a néw.counsel’s steps into the water so that it begins
with the wetting of a toe (perhaps reading the boilerplate .and
the information- from the ‘front page of the thart’sheet), pro-
gressingctovpartial:immersion :(one carefully scripted direct
exam, then introduction of  piece of evidence, then a'Cross-
examination) and finally-total immersion:(leéad counsel in a
contest).:iThe second chairing ‘'must be followed in every:case
by a critique of both counsels’. performances. This:should
augment the “bridging the gap” critique conducted by the mil-
itary judge. Recent:case law limits the depth and usefulness
of bridging the gap sessions.5! Chiefs should not rely on:them
as substitutes, or even vital supplements, to their other coach-
ing roles. Additionally, they-only'represent one perspective

AT all

,1

E“’An expert seems k to be a\/arlable for any pomt of wew esplecmlly in ﬁelds such as psychmtry Counsél "buld heed the ad\/lée of. commentator Charles ‘Osgood
WIS i i

PETEI TN Y P " RRIN T H

The world is full ef experts, but with every brea.kmg story,

loeniooy wynine: o R R ) I TR A

The experts seem a whole lot like Professor Irwin Corey.

LI ‘:' N > R PR O O F o L A Conappar s o i ket P
€. 0s600D, NOTHING CoULD BE FINER THAN A CRISIS THAT Is MINOR IN THE MoRNING 197 (l9,7'9£)., ¢

~a.ev. ot o Because they are authorities, they stand out from the throng,
. v+ The problem being that they are so very often wrong. ), i ..,

o e raity

TEARETo S Ts AL INTRINT PRV NIEYS o
ot e ke (RT0C wee
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For a more pointed and insightful reference, see P, HUBER, GALILEO’S REVENGE: JUNK SCIENCE IN 11-[{5 COURTROOM (1991). a ;omgelhng t.rFatment of well-pubh-

cnz’ed distortions of science, including ¢ the Bendectm Scare and the Audls that were sard to spontaneo

the falhbxhty of "sclence "

50Terance Hunt, STARS & STRlPES Oct 19, |993 at 13 col 1 (Mcl..arty is Presndent Clinton’s Chlef of Srzlﬂ) e

51United States v. Copening, 34 M.J. 28 (C.M.A. 1992) (diminishing the scope, depth, and candor of judges’ comments in “bridging the gap™ sessions). : .+ ¢

G

; ,y Jump mto gear, lt IS a cnuca.l but ba anced perspcctlve on
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for counsel to consider.. The judge’s perspective is.invaluable
as a detached, experienced view of the proceedings. :On some
points, however, the chief may have good prosecutorial rea-
sons (o insist on certain strategies or practices which a judge
might find ume consuming or distracting but which serve the
government s interests. - The chief should demarcate each
counsel’s responsrbtltttes so that counsel cannot shrug that
evidence or witnesses “fell between the cracks” because of ill-
defined .roles. . When time: allows, the chief should second- .
chair a case.; The critique will be sharper and more
substantive, -and the junior counsel will get;to see the chief
perform, providing valuable training-and enhancing the
chief’s credibility.
AR S FEC
Thraw the Book at Them
Atg e gt qn et

Counsels startmg pomt for answering most: questtons
should be the: Manual::- When:counsel .approach a:chief for
guidance, an.easy ifirst question from the chief shiould -be,
“What does the Manual say?” Counsel should get-used to the
chief taking out the Manual whenever a question is raised, and
they should be ‘tonditidned to come to the chief having
checked what they believe tb be the applicable Manual provi-
sions and seek gutdance on posstble ambtgurttes or conﬂtct‘s o

Counsel need 'to approach the Manual as'a sort of procedur-
al code, roughly akin ‘to rules’ of crtmlna] procedure that they
may have consulted i in the|r home states. The Manual is espe-
cially critical in answenng questtons for which law school .
does not prepare a lawyer, such as the scope and limitations of -
an Article 32 investigation, or; the factors that a convening
authonty should ‘consider when dtsposmg of charges. Coun-
sel’s other primary source is AR 27- 10, which contains addt- ~
tional procedural gutdance, and whose third chapter-is the.,
best, albeit tortuous, source for resolvmg many questmns
regardmg Article ISSr Pl i

- lntgrpret Case Law (S i

Most counsel are competent researchers, havmg recently
left law schools that:emphasize research skills. - They need to
realize that case law is not a starting point for many questions
of ‘military law (especially military criminal procedure) and
that the Manual frequently answers their questions. They then -
need to place military case law and other legal sources in con-’
text,’ starting with the United States Constitution.2 The moré
“military” the issue, the more applicable are the decisions of
the military courts. When interpreting issues such as multi-
plicity or residual hearsay, the chief can help counsel distin-
guish an important or pivotal case from one that simply takes

| ISR BT T S I

R

an unimportant chip out of settled case law and might mislead
counsel into-an inaccurate assessmentof the strength or weak-
ness of their case. sow o el , T

Complexity—and the need for direction—also arise when
a line of federal cases and military cases interplay. The most
prominent. areas tnvolve the Fourth’Amendment, and the
extent to which a soldier has a lesser expectatton ‘of privacy
because of his or her military status, and, more specxfically, in-
the urinalysis area, now fairly well settled, in whtch questtons
arise about the reaSOnableness of mventortes, ‘'searches and
seizures, as _well as the govemment s proof requrrements on
issues such as knowledge of wrongfulness 5 ’

Help counsel understand the structure of. the Justlce
reporters. Chiefs should insist that counsel view mlhtarylcase
law as a whole and not consider 1975 to demarcate a sort of
B.C./A.D. line between eras, simply because the military
swrtched printers, ending publication of the “red books,” the.
fifty-volume set of L-ourt-Martial Reports, and initiating the
Military Justice Reporters, published by West Publishing :
Company. -New-counsel should -be encouraged to browse:
through:both sets: of reporters, familiarizing ‘themselves with
different indexes.54 Chiefs should at least ‘be aware that the -
West key numbering scheme was reordered in 1985 and that
cross-referencing indexes appear at the front of all subsequent
volumes.  There'i is no cross-reference betWeen the two sets of
bOOkS IR UNTEREN "l

Stay Current

'The chief should t-ead all appellate dectsrons as they amve
in'the office. The chief must drill ‘trial ‘counsel to do the same,’
Frequent ‘discussion of evolvmg case law ‘keeps trial counsel
up to date. Junior counsel fail to read cases more often out of
frustration than laziness. They are bewildered by the law and
struggle to find ‘a ‘context in‘which to place each new case.
Chiefs can help counsel understand why a particular case is
1mportant—for example, why the court chose to make this
opinion a reported decision as opposed to a memorandum ‘
opinion. In a‘ short tlme couhsel will realize that’ they are
developing their own ¢ommand of a body of law so that each
subsequent case makes more sense. Dependmg on the size of
the Jurtsd1ctton and the skill and experience of counsel, the *
chief can assign counsel responsibility for “digesting” case’
law, dtvrdmg respons1btlttles according to levels of court or
topic areas. The chief can do some or all of this, sharing his
or her skill and experience, and demonstrating that the chief is _
not “above the law.” The process may have more impact,

- however, when counsel are assigned to accomplish some of it -

B

R

52The primary sources of military criminal law are: The Umted States Constttutron The Umform Code of Military Justice, the Manual for Courts Marttal
Department of Defense drrecuves Service Regulations, other regulations and orders, military case law.” GILLIGAN & LEDERER, supra note 32, at 25.- : et

531n United States v. Mance, 26 M.J. 244 (C.M.A)), cert. denied, 488 U.S. 942 (1988), the COMA ruled that counsel must expressly prove, in cases of jllegal drug -
use, that the accused’s use was unlawful, by showing knowledge of the substance by the accused. Three types of innocent knowledge exist: (1) the accused was
aware that the substance was a drug, but unaware that it was illegal; (2) the accused was unaware of the presence of the drug in another lawful substance—such as, »
a brownie or a drink; and (3) the accused honestly believed that the substance was innocuous, but it really was a proscribed drug—such as, the white powder that
the accused thought was sugar really was cocaine. /d. at 249. See also United States v. Hunt, 33 M.J. 345 (C.M.A. 1991). . .

54The Military Justice Reporters follow the familiar and traditional key number system. The Court-Martial Reports feature a more specific and descriptive index.
It provides more information, but requires more time for the researcher to understand the organizational scheme (the books are perhaps most famous for the index
entry, “Chicken, Indecent acts with™) but the case law is no less valid. Counsel are sometimes deterred from looking in the “red books” because of the need to -

begin research anew.
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ahd the chief then contributes his:or her perspective. Depend-.:
ing on-the number and location of counsel; this can be’accom-.
plished in writing or at periodic meetings. o

e

Famlhar;ze Counsel, wrth Goad Secondary Sources

1 ST an i

Revrew and have access to mdexes of T[re Army Lawyer.
Mrhtary Law Review, and the TCAP Mema so that you have
an idea of; artlcles that may have been wrltten in important, :
contested areas of the law. Counsel for examp]e, should con-
sult excellent tlmeless artlcles on 1ssues such as urmalysns or
bad checks’ the ﬁrst time they have such a case.5 Those wrth
evidentiary issues also should consult the ev1dent|ary supple-
ments to the TCAP Memo, self-contained treatments of evi-
dentlary rules, and the publrcatlons of The Judge Advocate
General's® School includmg the Tnal and Defense CBunsel
Handbba/c 56

b g
FRRS SN A

].t (AL S TS 0 T S S

Every hbrary also should have a'‘copy of the leztary Rules
of Evidente'Manuals7 and’ Court—Mamat Procedure.s® Mili-
tary. Rules of ‘Evidence is thé most’comprehensive source of
interpretation bf the military:fules and it-addresses the Federal
Rules :when applicable. ‘Counsel must be.sure to read the
cases; however; advocacy iby -headnote is sloppy and danger-
ous. The two-volume Court-Martial Procedure-is. the: most :,
comprehensive and contemporary .treatment of court-martial/
practice, and jt includes a thorough, interesting, historical, and ,
philosophical, treatment of military justice. ;A good library .
also should have Imwinkelried’s Ewdennary Foundations % .
and Mauet’s Fundamentals of Trial Techniques.50 Both
Imwinkelried and Saltzburg should accompany counsel into
the courtroom, and counsel should feel free to request a recess
during a discussion of an. evrdennary issue to do research. An
addmonal reason to carry; Saltzburg is that ;udges are familiar -
with it, consult it often, and, tend to give it considerable |
werght A VI SH A BT O R R S
B T

Be Famrhar Wtrh Related Drscrplmes .

Commanders are not. hker to respect or have pauence w;th
a dlstmctlon between the cnmmal ! w and admlmstratwe law
sectlons of a JAG offlce They are more likely, to consider
thelr trial counsel as “my JAG,” to Whom they turn for, adv1ce
on'any remotely legal actions. Consequently. caunsel need to .
understand the rudnments of admmrstratlve law, especrally the . :
enhsted separatlon system.S, 6' They a]so should know enough

. . . o e e e v
IR L T IR T IR SRS I i

e |
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55Especially helpful articles that counsel should consult the first time that they have cases in these areas include’the following: Fltzkee Proseécuting a Urinalysis'

turni to the: right resources {0 get the right answers. - It 'is not -
enough fdr a'trial ‘counsel to know ‘rules such as the limitations
on reductions’ at summary courts- martial (orily- one stnpe for
SFCs'and. above); they -also ‘must know enough about issues
such 'as separations, ' bars, and reliefs' for cause, to' give inte-
grated, complete advice about all’ possible: bptions,"likely
résults and'important requirements relatmg to counseling and
opportunities to respond.il'Counsel also should know ‘enough
about-Article'139 ¢claims to' make sure- that victims" are'
apprised of their rights in'this area. ' Counsél must know all:
options available to a ¢ommander before their advice as to an‘y
one option can be considered persuasive and Wellagrounded

e T R

Touch Every Cas‘e Every Day
EANE FEIE SOTERL I LT

This is a workable aphorrsm that should be cross-stitched in
every trial counsel’s office.; Counsel literally should touch
every case:every day. [:-The: sheer discipline of pulling out:
every case file:to review: it'and do something about that case
keeps.the case from:fading as:a result of inattention.. That
“touching” .can-be anything from the important but routine -
work of trial preparation—reinterviewing witnesses, checking .
personnel records, :telephoning CID .to clarify an ambiguity,
revusmng the crime, scene—to the, occaswnal top-to-bottom
re-look of a case. Every so often counsel should reread the
entire file from scratch, forcing themselves to read every line
of every statement ‘and ‘every exhrblt m ably this process
yle]ds more quesuons—and 1ns1ghts—an deepens counsel’s
understandmg of the case further tlghtemng the case and
reducmg the chance for surprlse at ,t,“al , -

Just as counse! should touC'h their Cases dar]y, 50 too should
the chief be in daily contact Wwith'counsel. ‘Dependmg on the"
number of cases and counse] "that ‘the chief supervises,’ the’*
chief’s ‘contact with ¢ach case likely- will niot be with the shme
depth asthe trial counsel. The chief should review the pretrial
and posttrial reports and dockets, determine the status of ‘the -
cases, and select one or more cases to focus on that day, tak-
ing the opportunity to discuss strategy.with counsel at that
particular stage of preparatlon

SRR e IRE S E ST B M ohy PRy G E c

el Seek Opportumtles forAdvocacy Cenorh

R IR HIRE R . B TP TRy |

Counsel frequently deride the opportumty,to practice before (.
administrative separation -poards because; - (1) they are not
courts; (2) the rules of evidence.do not apply; and (3) they .
might encourage bad, hablts. N Although true, the better N

cnngn G leens
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Case: A Primer, ARMY LAw., Sept. 1988, at 7; Hahn, Preparing Witnesses For Trial—A Methodology for New Judge Advocates, ARMY Law., July 1982, at 1;
Hitzeman, Due Diligence in Obrammg Financial Records, ArMY Law., July 1990, at 39; Richmond, Bad Check Cases: A Primeér for Trial and Defense Counsel,

ARMY LAW Jan 1990 at 3; Wan'en & Jewell, lnstrucrwns and Advacacy, 126 MIL. L REV 147 (1989)
avor T i ! LA [

o "JI" if

56 CRIM L DlV THE JUDGE -ADVOCATEGENERAL s ScHooL, U.S. ARMY, JA-310, TRIAL COUNSEL AND DEFENSE COUNSEL HANDHOOK (May 1993)

57 SAuzaunc ET. AL, MlerARY RULES OF EVIDENCE MANUAL (1991) Sy
AL S
38 See GILLIGAN & LEDERER .rupra note 32 sl )

o

! e . : i’a o (SR TR I

59 EDWARDJ IMWINKELRIED EVIDENT]ARY Founmnons (1989). !

601‘H0MAsA MAUE.T FUNDAMENTALS orTnmLTecnmoUe(wgl)“‘ Dl e e

RASRIEN

#a et i N :
' '~h ERRENETY

61 8g¢! A‘R 635 200 supra note 2
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rather than to wait for the fewer available opportunities to
advocate in court. Although an administrative board lacks the
rigor of a trial, it requires counsel to interview and prepare
witnesses, cross-examine, work within rules (albeit the. com-
paratlvely liberal strictures, of AR 635- 200 and AR 15-662),

organize proof, and persuade a board of decision makers. .
Chiefs should help coinsel take advantage of representing the
government at separatlon boards, flying’ evaluatron boards

and, if poss1ble labor heanngs Maglstrate courts at.continen-
tal Umted States (CONUS) installations also offer valuable
practice in orgamzmg proof and examining witnesses, often

with minimal preparatron Coach counsel before and after-

wards o, further develop their skills.

L

Tram
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‘Do not JUSt rehearse the next case but prepare by drlllmg

Combat arms ‘soldiers spend most of their time training—a_

large percentage of it in realistic freld settings—and trial
counsel perform their wartime mission daily. The Army’s
peacetime mission is to train for its wartime mission so that:
(1) there will be no wartime mission, because enemies will be
deterred by our readiness; and (2) if there is war, the Army
will be ready.? Just as we deploy with units to training exer-

crses we must better’ emphasrze the day- to-day trarmng needs

of our counsel through scenarios that are as realistic for
lawyers as Fort Irwin, California, or Hohenfels are for combat

ofﬁcers We have the advantage of performmg our wartime v

mission when we court-mamal a soldier or give legal advice.

This does not mean that we cannot ‘benefit from trarmng that '

is realistic and challengmg

Rehearsmg for trial is one form of training. ‘Additionally,
chiefs of _]Ust|ce can create simple drills to test and develop
counsel. They need not be elaborate scenarios, but should be
desrgned to teach one or two discrete, digestible pornts.

Rather than. havmg a meetmg at which counsel ora]ly review
recent COMA ' decisions (itself a useful éxercise), it may be
more effective to have them study a s1gn|f icant new decision
by, for example, modellmg the direct examination of a serolo-
gy or battered ‘child expert or constructing a dtrect exam that .
meets the requirements for proof of wrongfulness Counsel

could profit'from being given a file that contains witness
statements and CID reports and then being asked to draft’

charges. They also could draft a response to a defense motion

to suppress a confessron or physrcal evrdence To prepare

these exercrses a chlef need not start from‘scratch but can .

draw from recent decrsrons and' case files—real files often

contain more wrinkles, mconsrstencres ‘and, chal]enges than

most conjured scenarios. .

Besides episodic training as'described above, counsel can
benefit from structured, monitored progression through the

justice process. The 3d Infantry Division (3ID) has created a
program that includes a reading requirement:(essentially a-
barebones-list of references for the Army prosecutor) and:a
series of steps through the court-martial process from the
drafting of charges through acting as lead counsel in a contest-
ed case with members. The program lays out a process that is
designed to increasingly challenge the counsel while ensuring
that he or she is observed and receives the benefit of a critique .
at every stage.: It is akin to a soldrer s Mission Essential Task -
List (METL) 64 The American Bar Association also urges .
continuing training for prosecutors, a fact that chrefs can rely
on when seeking time and fundmg to train their counsel 65

Counsel also should train CID' agents and mtlrtary pollce '
They receive periodic updates through their own channels, but
not all read or comprehend them. They will listen best to the
counsel on whom ‘they rely for day -to-day advice ‘and who -
help: them out in the courtroom.’ Take the time to reéularly‘
update agents on military case law, Manual, and regulatory -
changes, as well as to train them-about testifying ‘and 'inves-
tigative work. This has many collateral benefits, including the
knowledge counsel will gain in preparing for the classes and
greater trust between agents and lawyers. Consider integrat-
ing them into your training sessions. No one plays a CID
agent better than a CID agent. -Then ask a strong or.experi+".
enced agent to reclprocate ‘with:a CID-led trarnmg session.

B oo

Send Counsel 10 the Cnme Scene

E.ven in the dullest cases, counsel can beneﬁt from a visit to
the crlme scene, Gomg to, the scene of a violent, crime, to |
check the hghtmg. angles, avenues of approach and the like, is
important. A visit to the scene of a bad checks case can yleld, :
for example information that the finance office has posted a
sign that ‘suggests that bad checks will be “covered” by
finance and resubmitted through the drawer’s bank—implying
a sort of immunity for playing the float. Regardless of how
many cases he or she has tried, the chief can reinforce the wrs- .
dom and valie of acrime scene ‘visit by accompanymg the '
counsel and helpmg make the scene visit useful. ‘

[ i sy

Counsel should have a “kit" from ‘whrch they select the =
needed iitems before .going to the crime scene. Counsel may
need to:bring along:a tape measure or ruler, a camera and
sketch paper, flashlight or binoculars. - Getting to the scene
close in.time helps “lock in”;the scene. as it appeared at the ¢,
time of the offense, especially when weather can change the -,
appearance of a scene in which variables such as mud, light- . -
ing, foliage, and traffic might. affect the. .evidence. , Counsel
should try to formulate their questions, while at the scene. ;
This will help them concentrate on how to- verbally descrlbe ,
or graphically depict that which the panel will not see in per-
son. Visiting the scene with witnesses or law enforcement.

nit el o

62 DEP'T OF ARMY, REG, 15-6, BOARDS, COMMISSIONS,'AND COMMITTEES:. PROCEDURE FOR INVESTIGATING OFFICERS AND BOARDS OF Omcens (11 May 1988). .« .o

63“The Army’s primary mission is to organize, train and equip forces .

v

. to achieve and sustain the capability to deter and |f necessary. to win wars. . .. The )

ob]ectwe of all. Army trammg is unit readiness.” DEPTOFARMY REG 350—41 TRAINING IN Uan para. 3 l(19 Mar. 1993)

yriel

o o

“Id para 3-4 A true. METL mcludes condmons and standards for each mission essentlal task Under the:3d lnfantry Drvrsron trammg plan, the standards are -
graded on more of a “go” “no go” basis, with the emphasis on the critique delivered by the trial observer, typically the chief of justice, senior trial counsel, or offi- ~

cer-in-charge. See infra appendix B.

65“Training programs should be established within the prosecutor’s office for new personnel and for contmumg education of the stafl’ ” ABA STANDARDS FOR

ERT ]

CRIMINAL JUSTICE, Standard 3-2.6. (1980).: When seekrng Army financial support for legal education and seminars, JAG offices should couch d\e sessions as.
“training” as opposed to *continuing legal education,” so it is obvious to decision makers that it fits in the rubric bf traditional military training. LA
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personnel: will €ducate counsel on thése parties* perspectives'i o Fotlow-—and Then ( Try to) Enforce——rhe Rulel’of' Caui—t

and-force a discussion of how'to describe the scene to mem:'; SRR STRRR ISR B R A I
bers who have not had the advantage of personal observauon A “Edch _|ud|c1al circuit pubhshes rules that govern miatters
it e ae el ul s etule do ey such'as’ nottce and service of motions and wear ‘of the uni-
-1 sn0s Insise that Counsel Write All DtreCtExams R RILRI form.’-Trial ‘counsel’ should be ’scrupulo‘us in ‘followmg the
I B (R A T rules dd that they ‘can approach the judge With' clean hands,
'Re\new, rehearse, 'andredraft them. Computers eliminate’ Though judges rarely will hold a 'defensé cdunsel’s failure to
any excuse for not ‘constantly draftmg and redrafttﬁg———and' follow the rules agdinst a chent—such aslby refusing to con-
thereby' rethmkmg—dtrect exams. ' Well-scnpted drrect exams sidera’ |ate motwn—the government and 'the system (speedy
also help WItnesses feel ‘well prepared. They know ot only ©  justice, ‘perceptions of fan'ness) wilt ‘profit’ from the” govem-
what counsel are gomg to ask, but the sequence of the Ques-~ ment's compllance and JUdEeS fforts tb enforce lhe rutes
tions. They 4lso know that an item 'of informafion that, in the against the deferise.'Beware T P)lhrrlc VlCtor)’, hovrllever
witness’s mind is one thought, might be drawn in a careful Forcing an issue to conclusion'at the trial stage, only to have it

overturned on appeal because of ineffective assistance of
counsel serves no one. This does not mean to “pull one’s
punches,” to pander to the defense, or to eschew calculated
nsks It does pomt {0 another key role of ihe chlef however
temper counsel when appropnate, and take the longer view of
the govemment s fole. whrch isa conv1cuon that will’ be sus- .
tained on appeal

ser;es Iof four or_six questtons The wntness properly
rehearsed wnl] give the answer in fourths or srxths conﬁdent
that counsel w1ll draw it out in that manner, rather than pre- .
maturely Or; confusmgly blurtmg the * punch line” -before !
counsel has—for eyidentiary and logical reasons—led the wit- |
ness through a seties of mini-questions.86 o ‘
<o ehptaer ond s e e : B i
11\," o Rehearse P
! el R Y (s BTN N wd, el S ;‘1
Counsel should rehearse arguments :and direct witness
exams. .Ideally they .should rehearse ¢toss-examinations as

UseArttcleSZs o ‘

i ‘(‘.’i. H,:v

An Artlcle 32 walver should make a dtfference only when 1t
truly speeds up a case or spares overwhelmmg expense or wrt

well:57; Rehearsal intimidatés tounsel because it is time con-- < angursh and. 1§ accompamed by.a promlse 1080 to tnal
suming, and leaves them open to the haclgneyed cross, “How qurckly in a' sntuatton when an especrally fast, trial would ; serve )
many times have you rehearsed this with Captain X?” Better the govemment s interests—such as, 3 speedy trial cloc or
to endure that hackneyed cross-examination (and prepare your processmg tlme problems a dlfﬁcujt a cused Costs are not , :
witness for'the truthful, if eqially trite “fie bnly told me totell  ¢he factor théy ‘once were at Article’ 32s, because of the 1991 .
the' truth")’ than to stumble throuéh a witnéss examn ‘ir n’ whtch '~ Manual change that finds witnesses who are more than 100
netther party is ¢ sure of the dlréctlon *There Is h()thln ‘better’ © miles from‘the site of the Artlcle 32tobe unavallable.68 mean-
than, pardon the oxymoron, rehe'afsed spontanerty LJudges © ing that thetr 'sworn statements are admissible ¢ over the objec- .
and ',pane]s apprecnate a good show hut they also ex ct that tion of the defense and that the 1nvest1gatmg ofﬁcer o longer
counsel wrll have: prepared and w1ll forego s()me ﬂas€ m the needs to undertake the xll-defmed “weighing” pro&,:ss m deter- _
mterests of clarlty and b;ev;ty l{ehearsal in the nature of mmmg whether a witness must be produced 69 1tness trau-

ma is a legmmate concern that should be consnclered w1th care
and sensmv1ty A chlld victim, or a victim of sexual offense
or espec1ally v1olent crime hould be spared, 1f posslble from 3
havmg to tell that’ story ! too many times, ‘The 4 efense s some-;
umes stated w1llmgness to "spare the v1dt1m" may ‘be ground-
ed in the fear that the victim will SOlldlfy hts teshmony, and
the hope | that the victim wrll absent hlmself bef,ore trial, Con-
versely, ‘the”, Arttcle 32 1nvest1gat10n can smol(e out conlllctmg

putting words in a witness’s mouth will be obvnous enough as,.
will the defense s desperatxon lf tt can cross on nothlng maore;,
substantive. Rehearsal.is the, only way to find the holes in .
counsels’ arguments and ensure familiarity and smoothness in
their witness exams. - Rehearsal also helps establish.a bond or
rapport; with .witnesses. .. This enables them to:trust theitrial «
counsel and :look:to. them for guidancevand direction iin:~

court—suchas, when to-speak after an’objection is:made. stOl‘leS)aﬂd alert _the govemment ear]y to v\feal(nesses in con-
Rehearsing in front of a'mock panel often'is unnécessary, but - sistenc; 8 "demeanor, or amculateness "Assess vtct1rns ‘objec- -
in counsel’s ‘early ¢ases or in especially sngmﬁchnt%ases ‘they tlvely ’qo not underestimate their reslllence or their
can be ‘useful. ‘Do ‘ot put too much reliance in the feedback i wrllmgness and ability to tell ‘their story to a panel in, theJ pres-
from such'a pariel, especnally Af c0mposed of an’ dberraht Pop- " ence of the'accused. Our dédire to shicld v1cums is somettmes
ulation of laWyers‘a d'legal speCIallsts but"use‘ it maore to.,  misguided and grounded in a belief that they invariably cower

IS

sharpen tnal e0unsel's Sl(llls

N

or disintegrate on the stand. Some thrms requtreiextremely

. . - . - " . . P
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660ne caveat, do not give the witness a copy of the scripted witness exam. This raises issves relating to suggesting answers, and eounsel open themselves to bemg
ambushed on cross by hn alert:defense counsel who brandishes the seript in front of the panel, or has the ‘opportunity to request it under the'Jencks Act if the wit-- -
ness has written on it, creatmg a discoverable statement

e PeSL e sgibinrn s e e
€7 Peter M. Brown descnbes an encounter’ w1th Lloyd Puul Stryker (author of The Art'of Advocaéy) ln whrch Brown dtscovered the fatnous and skilled ‘Stryker ‘'
standing before a mirror, rehearsing the peroration of a speech to law students. “He revealed that English barristers invariably rehearse their examinations and
speeches, while Americans, believing such preparatioh ~unnecessary, vain, or even shameful, are reluclant 10 do'so, So Enghsh spea.kers lar€ invrted for aftér«dinner
flourishes more frequently than Americans are. - A lessori-here.” -BROWN, supia note 47, at 21, A R BRI RN GRS

(RS T ST

M BRI B T TR B R TR THE S SURNELNE Y I

......
,,,,, gt

68 MCM supra note l0 R. C M 405(2X1XA).

0o i ioogtt ool s ot s ey i G i e i il GOelr o BT i G adal
69 Although the hst of factots rémains valid guidance:in determining the nvmlabihty of a witness who live less than 100 nules from rhe slte, arguably such A wrtness
is presumptively available, and the government should be prepared it ‘most circumstances to produce:the witness. i1’ LR s
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tender handling. . All require respect and attention, There is,
however, often a surge of confidence and certitude for a vic-
tim when testifying. . The government should not lightly or
prematurely “deal away” what is for some a cathartic or thera-
peutic experience... » —

The defense occasronally attempts to make an Arucle 32
mto more than it is.. A chief with a long view of the case can
help a c;ounse] avoid bemg drawn prematurely into battle. An
Artlc]c 32 investigation is not a grand. _]ury proceeding,
notwithstanding the frequent references in the press to its
being the equivalent of a grand jury. The accused has nghts at
an Amcle 32-—presence, counsel, right to cross-examine—
that are unavailable at grand juries. Conversely, the Drafters
clearly chose not to- provide certain rights frequently sought
by the defense, including the right to a verbatim transcript.:
The government should not commit itself, except in the most
tmusual cases-—such as, possible capital referral—to produc-:
tion of a verbatim transcript. The Manua!l provides.only for
summaries of testimony, -In the average Article 32, clerks
should not even carry recordmg equipment into the proceed-
ing. The marginal value of recording the Article 32-—defend-
ing against an attack against the summary as inaccurate or
incomplete—is outweighed by the consumptton of time and
resources, and the bad precedent of appearing to concede to
the defense a procedura] right that, the Drafters have specifi-,
cally chosen not to provide. The govemment may record the
proceedmg but refuse. to create a transcript for the, defense,
tummg over a copy of the tapes and permijtting the defense to,

make its own transcripts. This is a complicated decnsmn that’
requites weighing several factors. Most often, the practice of
recording the Article 32 is an unnecessary logistical burden, ,

creating requirements for transcribing and safeguarding tapes
that the government need not undertake. It also “locks in”
potentrally weak or undeveloped government testimony in a

seemingly “harder” form than a summarized transcript,

Chiefs also should consider, however, two key factors before
makrng the decision: (1) type of crime or (2) location.

Crimes involving volatile or emotional victims warrant the_
government memonahzmg testimony as soon as possible
because a witness may lose emotional steam, succumb to
pressure, or develop sympathy for the accused. This occurs

most often in intra-familial sex crimes and other crimes
against persons. Location is important when it is practically
difficult to enforce service of process—such as, an OCONUS
jurisdiction in which witnesses are returning to the states (give
little weight to ardent and sincere promises to return for trial)

and cases involving non-United States witnesses. The reach
of Article 46 should not extend to forcing the government to

70“The trial counsel, the defense counsel, and the court-martial shall have equal opportunity to obtain witnesses and oth\ér evfdenee o

create a transcript for the defense.70. Although Article 32 testi-
mony now is admissible,as prior sworn testlmony, regardless
of, whether the defense avalls itself of the opportumty to cross-
examme the - wntness 71 preservmg that pnor testimony should
not requlre a verbatlm transcnpt

N

}
Be Wlllmg to Lose—and Do Not Keep Score

“TH" most ardent advocate o anythmg
is th' feller who can’t lose.? '
Ao o Permit Nonpumuve Acqumals

Undue emphasrs on wmmng a case leads to a tlmtdrty that
has several negative effects: (1) creating a willingness to deal
cases for dismissal of tough-to-prove charges or too- low.
quantums of pumshment (2) producing a command and com-
munity perception that criminals do not account for their
behavior, undercutting faith in the justice system and vitiating’
the deterrence functlon .of the courts; (3) creating a situation
where the defense community holds out for even better deals
and concessions; (4) placing pressure on counsel to cut evi-
dentiary or ethical corners; and (5) establlshmg an implicit
vote of no confidence in trial counsel, who should £0 to court
armed with the knowledge that a “loss” in a properly-charged,
well-prepared contest does not mean professional'failure A
scorecard filled with convictions is not necessarrly a measure
of success.”? :

: All of ,which is not to say that cases should be taken to trial-
for the academic exercise, only that the cliche, “some cases
have to be tried,” does. apply at times. When too much
emphasis is placed on winning, many of the above factors
conspire to produce poor justice—not fewer convictions, but a
less fair and predlctable system.’, Besides, counsel's preen-
ing . about victories is usually mlsplaced The government‘
should “win” most of the time: few soldiers who are truly not
gutlty should pass through all of the military justice system'’s
screening “gates” and have to hinge their fate on a contest.
Additionally, defensefounsel count their “victories” by a dif-
ferent standard. ' A defense counsel has done his or her job
well in having charges dismissed, affecting the level of dispo-
sition, or negotiating for a favorable sentence cap. ’

The chief should, however, “know when to fold ‘em.” Not
all counsel are experienced or dispassionate enough to view a

. tase with detachment. :They are at times, intimidated by the
‘seeming complexrty ‘of a defense motron or so spurred by their .

[ f -
(RN [ RN vy

7 UCMI art. 46 (1988). :

71 The COMA ruled in 1989 that notwithstanding defense protests, defense opportunity to cross-examine at an Article 32 hearing is sufficient to qualify the testimo-
ny as admissible former testimony under MRE 804(b)(1).; United States v. Connor, 27 MJ 378 (CM.A"1989). The COMA was not explicit about the method by
which the former testimony must be preserved, but a Verbattm transcript is the most defenslble method. if the government does not want to take on the burden of
routinely creating verbatim’ lranscnpts in anticipation of possible witness unavailability, it could record the testifmony on tape when it perceives the possibility of an
unavmlable wrtness and create a verbatim transcnpt lt' necessary. . .

72F Hubbard New Saymg.r b_y Abe Mamn (l9l7) tn A DICT]ONARY OF LEGAL Qum‘nﬂom 3 (1987).
7] I.ord Devlin commented, “If the success of a system of enmmar prosecuuon ls 10 be mensured by the propomon of enmmals whom it convrcts and punishes, the
Enghsh system must be regarded as a failure.” 1d. at 34, :

74This article mentions predictability several times. Predictability is not meant to presume that results can be predicted with certmnty or that sentences can be pre-
cisely calibrated, but that participants in the system should have a rough sense, based on past practices and tesults, of the relative severity of the case and the relia-
brhty of government practices. This predictability makes it easier for defense counsel to chart their st.rategres and fosters confidence in the system by observers a.nd
collateral paruelpants such as commanders, witnesses, and dlsmterested soldiers, i § A ] ) , o

N
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identification - with the victim that they do ‘not sée'the cdse
w:th the skeptrCtsm that a panel wrll apply The chief <':an help

whether child abuse pccurred does not fransjate into a panel’s
satisfaction that child abuse occurred beyond a reasonable
doubt. Even the comparatively inexperienced chief is still one
layer removed from the counsel who tries the case. The chief
can enforce legal perspective by ensuring counsel do the basic
blocking and tackling of trial work: ‘preparing witnesses;
reading entire cases—not just headnotes; Shepardizing; and
drawmg meaningful distinctions based 6n law and fact. The
chief can enforce factual perspectlve by’ mtervrewmg an' occa-
swnal witness and playing the “Devil’s Advocate” in postur-’
mg potentral cross- exammatron and alternattve defense
theones e S S ST A B PR N VL Y] o
. O A . o e et
Do Not Ré_make' cpun;'ér in You‘r‘rﬁ,ag'e;gnd Likeness .

VL !

So long as a tour in the courtroom is consrdered a prerequr-
srte for advancement in the JAG Corps, chiefs of justice will
superyrse.cpunsel.from a wide variety of backgrounds, talents
and limitations, all-of them about to be ushered into court.
The chief’s job is to emphasize and -draw ou¢ the strengths of a
particular counsel. If a counsel is not an extraordinary oral
advocate but a strong researcher, emphasize that preparation is
the great equaliier in trial ‘work-—and be sure to rehearse that
counsel’ thoroughly If a counsel: speaks well ‘but-is not a
strong researcher, work hard on his or her motron pracuce and
pretrral research LI i

. st g b

Effectlve oral adVOcacy does rtot necessanly equate tg the-
atrrcs it merely means presentmg information i in an under-
standable manner Compellmg advocacy, |s only a
bonus——and rare. . The strong advacate should be encouraged
to explort that strength but not be blinded to its hmltatrons a
clangmg cymbal with little substance behmd it. .. -

ST 5 . : - iy crng o lew

"510MJ 206(CMA 1581
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"‘The JAG Corps could heed one of the theses pf Crisis in Command and realize that not all ofﬁcers have to be good at everything—that is, an

S

Debrief, Develop Courtsel’s Plulosophy

Cwnor bk b oo

i h“‘Tell Relevdm War Stanes o
| E IS TR & I P R R R N TR
War stories have gotten bad press. A war story that runs to
the “in my day” variety or constrtutes a boss's puffmg about
his or her past is useless and" uresome "'A’good story 'about a
learmng ‘experience or' ‘hovel t teChque however, is an expen-
énce intensifier for'a jinior eotirisel.” Chiefs should draw ¢ on
their experiences and thosé they have’ observed and pass_ them
on to younger ‘cotinsel. ' A’ war stbry will carry greater impact
if it'is a'story about a loss or a spéctacular’ gambit that did not
work‘as envisioned. ' The counsel who audactously expert-
mented 1 or ‘simply ‘got sloppy {(as in askmg a *why” questton
on cross) can educate a junior counsel with conviction, credi-
bility, and &ven ‘humor. Counsél have enough - mistakes to
make on their own. If a war story makes an otherwise theoret-
ical point concrete, then counsel will make one fewer mistake
or bé emboldened to test a techiiique or strategy that they
mlght otherwise have been reluctant to venture :

Coonoi . [ERIE I

Gl Read Understand Cnttqftes ofthe Ju.mce System

I3 . : a Lr
- The mthtary justice system is not subject to nearly the cri-
tiques that 7t ethred a generatron ago when Vletnam,
O*Callahan, "and ‘books'like Military Justice is to Justice gs
Mﬂtfary Music is ‘to Music’8 ‘shaped a popular perCeptron of
mrhtary JUSUCC as’ ’warped and’ caprlcrous One source sug-
gests that pérception may" change during a peécetime of ‘a
smaller fightmg force in which evéry service member ] contrt-
bution—and the cost of trammg, retaining and drscrplme—are
sub_|ect to greater pubhc scrutmy ”

i

' '.?fw [
;

Counsel should be encouraged to read cntrques of the mrll-
tary justice system. i'egardless of their bent.’” While many - are
flawed, they can be’ lnstructlve and thought-provokmg Even
harsh crrtrques serve a purpose Because trial counsel may
remain in the JAG Corps as ‘managers, leaders! and pohcy
makers they are well- servw to develop at least an acquam-
tance wrth critiques of the system Fmally, such’ cntrques may, \
have been read by panél’ members or commanders ‘and may

ye ey s neno b

(fere ! PEIALINRN e | T R V1 S TRV BRI Aot
lOfﬁCCl' who is not

attuned to the courtroom can serve well in ‘other posmons Tryrng to wedge square pegs into.round holes is fruitless and does not neeessanly sgrve the Corps, espe-

cially 'a Corps whose courtroom mission compnises a decreasing percentage of its total workload. See GABRIEL & SAVAGE, CRisiS IN COMMAND 127-28, 133-35
(1978) (emphasizing that officers should not be put on a “Peter Principle” treadmill that promotes them past their levels of competence, and noting that someonc-
who may make a fine company commander for a large portion of his or her career should not ben_forge‘d bytr'cket-punching career pressures to advance to positions
for which he or she may notbewell-equlpped) ’ oo R " ’ o c R

770 Callahan v Parker 395 U S. 258 (1969) Thls Iandmark dectsron requtred that the mrhtary demonsh‘ate a servrce connectlon" before rt eould try soldrers for
off-post offenses, Together wrth its follow-on case. ‘Relford v. Commandant. 401 U.S. 355 (1971, whrch‘se't out the 12 so-called “Relford factors" for assessmg
servlce connectlon jt spawned years of Imgatlon and cumbersome pleachng strategres deslgned fo maxrmrze o ' ‘strfy court mamal ]unsdrctron ’ )

T8R. SHERRILL, MILITARY JUSTICE IS TO JUSTICE AS MILITARY MUSIC IS 70 Music (1969). Sherill, an ‘editor of the fiberal magazme, ‘The Nauon, witote An essentm!ly ‘
antimilitary screed, the stridency of which masked an occasionally sensible proposal for reforms, some of whrch were enacted. A wrdely circulated book wrth?a .
similar bias was A Murder in Wartime, by J. Stein. At the other end of the spectrum se¢e W. GENEROUS, SWORDS AND SCALES: THE DEVELOPMENT OF THE UNIFORM
CODE OF MILITARY JUSTICE (1973); J. BisHoF, JUSTICE UNDER FIRE (1967). Generous’s book, whil sympathetrc to the mrluary s need for good order and discipline, -
is not merely an apologia for the military justice systém,'and its historical tréatment of the UCMJ'is éxcellent. Brshop s'is a bit more of a polemtc but also mterest-
ing and reflective of the ferment of the times. A more recent, narrow in scope book is R. SHILTS, CONDUCT UNBECOMING: GAYS AND LESBIANS iN THE U.S. MiLI~
TARY (1993), It indicts the military justice system and, more pomtedly. the administrative separatron system. It contains numerous flaws and inaccuracies
regarding procedure and some, of its anecdotes have been revealed as |naccurate Nonetheless. itis a wrdely crrculated 'well written cntrque of the mxhtary

7§“For most Amencans rmhtary justice is an arcane field of littlé relevance 1o their daily lives. But in the leaner Defense Department budget1s of the post-Cold-
War era, maintaining the integrity of U.S. fighting forces will be more important than ever.” “Navy Justice,” U.S. News & WoRrLD ReP., Nov. 9, 1992, af 46,
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influence their views of the system. Joe McGinniss’, treatment
“of CID bumblmg in the Jeffrey McDonald murder. case is an
pxample of how the most ordmary of errors early in an inyes-
tigation can harm a case and generate a lack of confidence in
military investigators, orie that McDonald was able: to.exploit
at an Article 32 that recommended dismissal of charges
agamst hnn,80 Interested counsel could delve further into the
development of the justice system by readlng the congression-
al hearings following both world wars in which abuses. of the
system were documented and detailed.

Today the military justice system, despite its post-Solorio
broadened reach, is subject to little public scrutiny. or criti-
cism. Counsel should be conversant, however, with contem-
porary critiques, especrally when they may reflect the
mindsets of commanders and noncommrssroned offrcers
(NCOs) whom trial counsel serve.. For example, Edward
Luttwak, the highly respected and prolific ‘military critic, has
written tHat the nonjudicial punishment system is tOo liberal
and grants too'many rights to soldiers. He proposes a system
in which/NCOs opérate' the Article 15 process “without-any
formal procedure at all,” leaving commanders fre¢ to help sol:
diers who have “problems that are more orless serious:but
nonlegal,-and whose morale andiperformance could be
restored by, the caring advice and friendly direction from:his
commanding officer,” currently encumbergd by the “‘qualifica-
tions and complications [that] have encrusted the workings of
Article 15 over the years.”8!

Luttwak's’central point' “that military justice is now
geareq to, the fullest possible protection. of individual rights,
without regard to the morale and drscrplrne of the _group as a
whole”82 —jis hrghly debatable and should concern JAGs
sworn (o uphold the Constitution, even when inconvenient. It
likely does, however, express an opinion that a JAG will
encounter from time to time. An expenenced chief, especrally
one With non-JAG military experiénce, ‘can guide a counsel on
how to explain-and comprehend a perspective that afﬁrms sol-
diers™ rlghts while' comprehending the peculiar’ pressures that
mhere in operating an army.83 - ‘ ,

PR e oumt onE el
G Debnef the Cops As Well Py

One of counsel s most lmportant and overlooked jobs is to

help law enforcement officials develop. - After a difficult trial,

when counse] want to begin to prepare for the next trial, it
may. seem distracting to take the time to discuss a CID or MPI
agent s testimony. This is, however, invariably trme well
spent. ‘They should be coached on their responsrveness to
counsel’s questions (including their famllranty with the case
file), their candor and appearance of candor to the fact finder,
and t_herr present_atron both verbal and physrcal

e

Pt E IR SN EY Go to the Field. -+ -~ e e
i”l NS ’ vk t BRI i o :
Panel members qulckly form a perceptron of counsel s
credibility based on the word pictures counsel draw and coun-
sel’s realistic appreciation of military stresses and culture.
Counsel—especially those with little or no military experi-
ence—can quickly gain this appreciation by taking advantage
of and seeking opportunities to learn..- This means asking
questions ‘of fellow soldiers and absorbing information, but
what it means'most:is taking the opportutiity to'do what they
do, especially training and going to the field. A counsel who
has ridden in an M1A1 tank or bore-sighted a Bradley Fight-
ing Vehicle, watched an MLRS fire, or eaten a meal served
out of mermite has some appreciation: for:what the ‘soldier
does-—and can, inter alia, explain more ‘credibly-and vividly,
why a-barracks thief corrodes discipline ‘and trust or why a
soldier eommitting a “victimless” crime’ such as drug:use can
endanger fellow soldiers and the mission. v T ‘
TR T SN : R
Do not place undue emphasrs here. Judge advocates are
professional lawyers. who should .not feel pressure to pose as
something theyare not. They are, however, lawyers.and sol-
diers, and they serve the. Army and the Corps best by.doing all
they can to understand and appreciate the Army. A chief can
help acquaint counsel wrth mrlrtary «culture and terminology;
In one hotly contested case, a civilian defense counsel tried to
impeach a soldier based on prror testrmony about her havmg
attended a “GI party. g A beneficent military judge inter-
véhed to tell the’ attorney that attendance at such a party dld
not necessarily reflect a propensity to beer and dancing. ‘A
trial counsel should never make such a mistake, and he or she
should know how to tell a CUCV from a HMMWYV and other
basics that panels and commanders will expect the counsel to
know. ‘The alert chief can be translator and guide in this area.
Again, a collateral benefit exists. A growing emphasis is
being placed on operational law, as commanders rely more on
lawyers to help them confront issues in low intensity conflict
and peacekeeping operations, the presumed battles of the
future. The more counsel are conversant with'the language
and culture of the field, the more credible they will be as all
purpose legal advisors. ‘When brigades deploy they will take
their captain-trial .counsel with them. ..Commanders presume
that counse] know their way around the courtroom. They will
trust their counsel even more if they sense that they can deliv-
er sensible advtce in the operational law area.

Do Not Over-Emphasize OraerdVOcacy
Counsel chrefs and evaluators must resist the temptatlon to

place too much stock in a counsel’s rhetortcal abilities or
style. Whlle 1mportant ‘the emphasrs on oral advocacy often

80The errors in thai case mcluded the accrdental commulgllng of fibers at the crime scene, failure to take ﬁngerpnnts and hmr samples from the Victims’ bodies,
mixing up a pony”s hair with McDonald's, a destroyed footpnnt int‘a blood'stain, and CID/MP fingerprints found in blood stains on McDonald’s seized E.rqurre
magazines—which agents: had read at the crime scene. ;J. MCGINNISS, FATAL VISION 191-92 (1983), The television moyvie based on the book, while carrying the
flaws of any,cf;‘dxoc‘udmmn," can be a good springboard into an OPD discussion about the importance of early JAG involvement in criminal investigations.

Pt fo ! [ s R T

8( LUTTWAK, Supra n‘ote: 32,1202, -
214 2201,

B3 Luttwak believes that “outright domination of civilian priorities is very.clear” in military justice, but that “the peculiar tension between amity and discipline that :
any good fighting unit requires” does not justify extending the protection that America reserves for individual rights. Because of the military’s “civilianized” jus-

tice system, he laments, “officers devote extreme care and much fime to labonous legal procedutes in dealmg wrth the smnll number of habitual tmublcmakers—'"
even if they musttherebyneglecttherestoftherreommand" M o e . . TR

B4 A “G.I. party,” is not a social gathering, but rather a clean up or detail, usually involving the barracks. - .. S R O L LI ST T
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masks an inability to offer a more meaningful critique and is,
therefore, often superficial and of margmal value to the coun-
sel.. Colonel Wiener has observed SO :
Py b ey b v d
: What is advocacy? Believe me, it is not
... ,raising one’s voice and shoutingiin court; it .
.is not putting on ‘a show at trial . . .'; nor is it
; arguinglone's case:to the public beforea .
.. television.microphone. .. . ![A]dvocacy s,
: very,simply the art of persuading another, or, . . . .
(.,  others .. . 1o agree-with the posmon that is-
. being advanced BS 1 s v
P
Advocacy, should: not. be mterpreted narrowly. however. It
__InV,O]VcS every aspect-of the case, from drafting charges pre-
cisely and:comprehensively;:ta-moving the case aggressively,
to-courtroom.petformance. “Courtroom advocacy should not
be interpreted merely or even primarily as oral advocacy~—and
oral advocacy should not be plgeon holed as mere oratory

TR,

DF LT R S DR S A 8 cestd o engoone b

- Courtroom advocacy involves, most of ‘all, -exhaustlve
preparatron A lawyer s style is"an aspect of oral advocacy.
Although ‘éertain’ aspects ‘of style merit attention, a critique
that focuses on style—Lsuch ‘as,’ hands in the' pockets jingling
keys. sucklng on a pencil ‘oo many ums”—is often a cheap
crmque 'thét dlstracts counsel “from more consequential mat-
ters ‘A well- prepared counsel with a dry style but one that is
wnhm ‘herself, is much more effective than the stylistically
smooth but ill- prepared counsel whose hollow preparation is
conspncuous S ‘ : :

Be conﬁdent enough to offer crmcnsms and suggesttons that
transcend mere . styllstlc quibbles. Counsel commonly err in
the following areas:.. : e

; PRI A EIOR TR DR TSR I - cooh :
Repeatedly, incanting “the eyidence will
show™.in .opening statements. Counsel

- :: should mention, early in the opening state-

-mént that *thé evidence will show” what
i they:are about to: argue ‘Many counsel,
- fearful about posslble objections for arguing .
V + v during the 'opening, feel that they must
'—‘7’ e sprmklé théir openmg ‘with “evrdence will
show.” This practice is uinnecessary, defen:
sive, and distracts the panel.
“}.‘"n'! . AR p 3 Lot ar BT
_Gratuitous use of “let the record reflect”
_instead’ of 51mply statmg a pomt or accom-
0 ity s
i o “plishing somet‘hmg The record wnll
“ “reflect” that counsel is saying or domg
. something whether he or she uses that tire-

IS

S ..some preface or not. Therefore all partles v S P

©Cioo. o presénto T ids perrmss1ble, Sklp the preface et
S et fe o
As one lecturer used to say, in trial work it’s important to

be yourself—unless you are a total [expletive], in which case,

ﬂsWn:ner. Advocacy ar Military Law: TheLawyersRea.mn and the Soldrer t-Fculh 80 Mu. L. Rev.at 4, 5 (1978). Sl The A

R ENTH N P

-

‘you ‘better be someone else.56 - Style and dehvery are not
‘ummpbrtant A compellmg presentatnon arrests a panel’

dttention and can transform a marginal case into a victory. A
critic should not focus unduly on'style, however, because (1)

it s partly ‘personal and the ¢ritic ‘must be sensitive' to the

speaker s inherent gifts or limitations, and’ (2) excessive’ ‘focs
on style may mask the trial attorney’s (or the critic’s) unfamil-
‘arity ‘with the substance of the presentation and encourage a

‘form-over-substance approach to trial work

o Speak the Language nght

e
“.Counsel’ should not ‘use hackneyed Army speak ‘or’ CID
speak (“she exited the’ blue in color vehicle”). They must
know how to properly use military’ terminology, however,
espectally on sensmve matters. Counsel should say ]umor
enhsted" soldners not “lower enlisted”; should refer to, all
members of the Army as “soldiers,” not “service members”;
and should be aware of local decrees—such as, ,change bar-
racks to dormitories or soldiers’ quarters., An experienced
chief can keep his or her ear tuned to improper.usage when
rehearsing counsel’s arguments and witness.exams.” New
counsel also need to know to use terms like charges and speci-
fications (“not counts”) and to make important distinctions
such s explaining that a member was excused by ‘the acting
SJA (permissible), not the assistant SJAf(unlawftil).‘“ N

Keep Oral Advocacy in Perspectlve

RETRVEAS B

' Eloquence is like Sflame: it requrres fuel to feed o
it motron to exl.‘ue it, and it brightens as it burns.”"
: ' r ——Wllftam Pltts"

SO

A ﬁnal pomt about advocacy Tis frequent de—empha51s is
often mlsunderstood The de—emphasxs is commonly based on
M) a belref that “anyone can make an argument,” (2) the
humll|ty of the speaker, and (3) a belief that triers of fact gen-,
erally are impervious to oral advocacy.,; Advocacy can be
overemphasized the way that good penmanship can be
overemphasized in the computer age. However, good advoca-
cy is more than good speaking. The smooth speaker who is
poorly prepared is the empty vessel who will lose the-case.
The good advocate will speak clearly—even if undramatically
or without flamboyance—and present a cogent message to the
judge or jury. ‘Itis in this sense that strong advocacy cannot
be overemphasrzed and ‘in whrch rehearsal and fine-tuning of
arguments yields immense beneﬁts 1t is the essence of the
power of persuasion. -

Only when a counsel s forced to articulate the theory of his

.. or her case—in person, orally, in English, to other individu-.

. als—that the flaws and hidden strengths are most apparent
‘Even invaluable ‘tools such as proof analysis worksheets are

" no substitute for having to articulate a theory and to explain’

facts plainly to lay people who will determine whether a free:
person is convicted and what the punishment will be.

st e

g

“On the other hand chedp imitations or One-upmanshlp, especially wl\en egged on by more cxpenenced counsel, also can be damagmg. dlstractmg. and embar—
rassing. As Yogi Berra said, “If you can’t imitate him, don’t copy him.” P. DiCKkSON, BASEBALL’S GREATEST QUOTATIONS 43 (1991).

&7 William Pitt, translating a Latin epigram, in W. MANCHESTER, THE LAST L1on 32 (1983).1: < "+ 7 ISR R IO

34 OCTOBER 11994 THE ARMY LAWYER « DA PAM 27-50-263'




Avoid Error

Cases rarely are overtumed based on |mproper argument,
but counsel need to absorb-an- understanding of when argu-
ment needlessly stretches the bounds of propriety. - Not only
might an argument risk obJecuon or a curative instruction, but
too-much rhetotic should be ‘a sign to a coach or chief that the
trial counsel is masking uncertainty about the case ot the law
with wordiness. In this area, sheer lack of experience—lack
of exposure to others’ arguments—can trigger arguments that,
while logical in the lunchroom, are clearly lmproper in the
courtroom.58

" '(Jriti:quesf Based on ’Performance I_n;Co'urt o

“You can observe a lot just by watching."
—-Yogt Berr¢139

" Use and Adapt the NITA Method

There is nothing magrcal about the Natlonal Insmute for
Trial Advocacy (NITA) method, but it serves as a good
reminder for coaches that superficial crlthues do not teach
counsel anylhmg. and that critiques should be substantive, so
that the point is retamed and mcorporated and not just regur-
gitated in a rote manner in the coming case. The critiques
should be sufficiently prescriptive that the counsel knows how
to do something differently the next time that he or she walks
into court. The NITA method capsulizes the technique as
headnote-playback-model, where the coach (chief) gives a
headnote or capsule of the teaching point, “plays back” coun-
sel’s words, and “models” one way to do itbetter, - -ar ;

- 'The coach uses lhe headnote to: onent the counsel to the
importance of what he or she is going to say. It is not neces-
sarily too elementary to say, “Leading questions are important
in cross-examination, because they keep you in control -of the
evidence that is being disclosed and make it more likely that
the witness will tell the truth. . They help you shape the evi-
dence.” Proper playback consists of saying, “You asked the
question in this manner, ‘Did they give you the chance to read
over your statement?’” A proper modeling would be, “Isn’t it
true that you had the chance to read over the statement before
signing it?” As with any teaching technique, it must be adapt-
ed to the situation and the counsel’s maturity. It does prov1de
a valuable construct, however, especially for the less-experi-
enced coach. It orients the listener and disciplines the coach,
making it more likely that the counsel will absorb a discrete
point or two. It keeps a critique from degenerating into a
wide-ranging, formless discussion about trial advocacy
Unstructured discussions can be useful, especially in group
settings, but the NITA method should be used to correct spe-
cific, performance-based errors, so that counsel are better
armed with concrete techniques, approaches, and methods of

analysis that they can immediately apply to their next case.” " !

Let the Counsel Talk

In most instances, counsel wnll have some explanatmn for
why they asked a question; failed toask a question, or failed
to offer ¢certain evidence. 'Hear them out. But also be firm
and prescriptive in your critique. A “tactical decision” is the
last scourge of all trial attorneys. Sometimes it is true, but
sometimes it covers for an unfamiliarity with rules of evi-
dence or case law, or betrays an atmosphere of intimidation
fostered by the judge or experienced opposing counsel. Help
counsel unemotionally analyze the state of the case at the time
of the important decision—and help them retain that analyti-
cal construct for when they face similar cases in the future.
No one likes to be criticized; so the critique should: include
hearing out the recipient of the critique. A collegial critique,
however, should not have its blows softened to the point that
the counsel . walks away without a clear sense.of how to
approach the problem differently. The goal is not. for the
counsel to bludgeon herself with the error, but to develop a
method for attacking it differently in the future. In this sense,
the pressure should be on the chief, who gets no points for a
“Why didn’t you object?” or “Why didn’t you ask this ques-
tion?” critique, but earns his pay by hearing counsel’s reasons
and helping counsel understand the better approach, complete
wu:h citations to rules Of cases as approprlate :

Ay

Avozd Halfnme Talks

Nothmg can rattle a counsel more, and cause greater dam-
age to a case, than midcase critiques. If something truly piv-
otal needs to be corrected-—that is, if failure to correct it risks
acquittal—then approach counsel-on a break. Otherwise, let
the counsel try the case-and do not hector them during trial,
either by second-guessing, prodding and -demanding explana-
tions durmg breaks, or by note-passmg and whispering during
trial. e . .

Reinforce Counsel’s Role: Seek
Justzce Do Not Blame the Referees

lPart of the cntrque should reinforce the unique role of a
prosecutor, which is not 1o win convictions, but to seek jus-
tice.: A disappointing loss sometimes can challenge counsel’s
commitment to, or comprehension of, this role.  No practice is
more righteous, futile, or sour than blaming the military Judge
for a ruling or rulings that, counsel conclude, swayed the jury,
affected the government’s evidentiary posture, and determmed
the outcome of the case. Just as the poor loser in basketball
gripes about a key travelling call that was made or not made,
counsel’s bitterness at judges, even when justified, enable

“counsel to miss the larger pomt—where the government could
"hive done better. Judges sometimes rule incorrectly. More

often, judges choose from conflicting but malleable prece-
dents and make rulings for which a quasi-policy underpinning
exists. It will always be so. Rather than blaming the judge, a

? jproductnve part of the critique is to understand why the judge

88 For example. arguing Lhat the panel should re]ect the “browme defense" because "lf you buy [snc] here today. you're going to hearita mnlhon nmes again back in
your units” improperly preyed on “the personal interests of the court members as members of the military community” and “‘argued that the innocent-ingestion
defense should be rejected to discourage other soldiers from raising it.” United States v. Causey, 37 M. J: 308,311 (1993). Counsel should not have to appeal to
this type of prejudice. They should be able to orient panels to the ludlcrousness of the defense in the conlext in whlch it was rmsed as well as 1ts extreme scnenuﬁc

lmplausnbrhty

b

”DICKSON supra note 86, at 45; see also “You can see a lot just by observmg ” Y BERRA, IT AIN T OVER

oq99). Ve
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made the ruling (usually ‘they:will tell you), so that counsel
can better understand how to approach similar situations in the
future. : It.is stronger leadership and more effective mentaring
to help. counsel .understand why a judge ruled the way.that he
or she did than (o reinforce thls mdlgnatlon at the Judge (3 pre—
sumed lgnorance R : | Loy pee
o O T U 3
Explort zhe Experlence S Ny
FER YRS L [EETLTH W AR A N N A
i One’ way to make the most of:the dlmrmshmg ‘number -of
trials 'is to convert counsel’s successes and ‘errors into experi-
ence for all counsel. One way to do this is to second-chair
cases, as previously discussed.’ ‘Another method is to enforce
a system of sharing experience$, by debriefings at'periodic
continuing. legal educations, and'by sharing motions, experts,
and data bases.’ The larger the/jurisdiction;: the more “‘bang”
per'trial can be:extracted by as many counsel as possible. The
chief should be:at the center of this process‘ helpin'g 10 ensure
that évery expenence, good or bad, is an expcrlence multrpller
forall Lo y o i N
inﬂ‘n.'u B
-en r;» R T Read the ‘Records .
FROSGDT L A et o S
~i Nochief can watch all of every trial.. The chref must, how-
ever, read every record cover to cover.. ‘While readingrthe
record, make notes and approach counsel with pointers and
questions. Asking counsel to “redd” all-or part of a witness
exam, or to consider how to better pose voir dire or cross
examination is not demeaning. . Using this method .enables
counsel to “self-diagnose” their errors and work through their.
own prescriptions for next time. There will not be a next time:
for that case, but they will remember: the lesson best,; because
they “fixed” a case they: Were famtllar,thh -ahdthey will face
similar i issues in futuré casesi’ .- - wiarar s hoonso vl
KRR VI b e ire ol o0 o e

Explort the Sentencing Phase of Trial e

¢ ST A

L ol

'“v"u’ o oon

Do Not Be Deterred by Homér<Ohrt
Py . AEARTURIRICTI VTN
The biggest boon to the defense bar in the area of sentenc-
ing ‘has-been the misunderstood decisions .inilnited States. v.
Horner® and: United States v. Ohrt8\ These cases stand.for
two simple propositions: . that opinion testimony may not:bé:
based solely .on the severity of the offense,?: and thata sen<
tencmg witness may not recommend a partrcularvsentence 93,
Lo et -n e ey e

Lo ‘. ,‘.‘,: T ) 4 . :
022 M, 294'(C.M.A. 1986). s

9l28M.l 301 (CMA 1989) - ) C h
.- BRI RIS 1o

They have been expanded; however, with the record-protect-
ing assistance of many trial judges, into a clamp on the gov-
ernment case in sentencing, The government also has been a
party to this dampening of the sentencing phase by (1) not
ﬁnnly argumg the ]rmltatrons of Horner-Ohrt, (2). foohshly
trying to “push the envelope™ in an area of marginal impact ip
most courts-martial, and (3) failing to prosecute the rest of its
sentencing case aggressively and creatively, When faced with
a clear trend in the law such as the Horner-Ohrt Juggernaut a
chief’s job is to carefu]ly analyze the law and provide counsel
the gurdance and equrpment—such as, precrse case cites, fine-
ly scripted questions,%¢ alternative areas of argument and
proof—to present a powerful sentencing case. Do not place
disproportionate, emphasis on somethmg that in most instances
does not matter much. ‘A commander’s oprmon of 'a felon’s
rehabilitative potentla] should be irrelevant i in most instances.
In the few cases in which it does matter—an’offense without
obvious aggravation%5—then a commander’s well- -grounded
perspective can assrst a [\)anel in determmmg whether to dis-
charge the accused. The better’ practice is'to heed the courts’
concern that questions regardmg rehabilitative potentral are a
euphemrsm ‘for drscharge and 'to 1nqu1re about it only when
such an oplnlon 1s llkely to sway' the panel “These | opmlons
are useful only in ‘the' marginal cases’ &ddreSsed ‘above and are
much more impor hfit at BCD- -special courts,'in’ ‘which the
offenses are léss aggravated than at general courts whrch 'try
the most aggravated offenses % o
ST T A LR T
AT STE T ‘ Dolhe Bas'cs ': i ' i ol

: RN LTS B e BV o g,
i Never forget to! mtroduce ‘the Manual-requued evidence
during sentencing, including personhel records and Article'
15s. These often provide a window on the kind 'of soldier that
the accused has been. Most members are true experts at read-
ing between' the'lines'on those documents. They ‘see not ‘only
the obvious=—how long it took‘the accused to make rank,
whether he“or she ever was reduced, and what schools the
accused has attended-—but they complete a mosaic of the
dccuséd by-looking-at:time on:station (was the accused a
homesteader-at a “soft” installation?), types of jobs (challeng®
ing or easy out?), skill qualified test (SQT) score {compare
with GT; is the accused less intelligent than average or, on the
other hand, is the accused bright, with even less excuse for the
misconduct?), and ' SQT-percentage (which places the:raw
score in perspective).: A’ chief can be especially educative in

IR BN TR P R TR T O RSETE

N T PR R G e : e

92H0rnerv22 M J al 296 i See also Umted States Y. Cherry LML, 5 (C,.M A. 1991 United States v. Hemng, 3L M. J 637 640 (N M.C. M R 1991) ("Q Do

you have any other reason for your opinion [than the offenses today]? ‘A., Na sir. No srr Idonit.").y; ... .;_ iy Gy ) N ‘
9 Ohirr, 28 M.J. at 304,V See ‘also Uhlted States V. Klrk Sl M.J. 84, 88 (. M A. 1990) (I think it would be you know a Jvaste of All' Force resources to retam
her").Herrmg.3l Mi at639" Feo e B e St T

: R “.’ff gl ey Mgt ri.: BRI ::"5, : E

’ 9"The best gurdance isto fully develop the witness’ basis for knowledge and lhen to ask only thls neutral question: . ‘In your opinion, does the accused have reha-
bilitative potential?” United States v. Snmpson 29M.). 768 770 n2 (A.C.M.R. 1989),

95 A relatively narrow band of offenses exists in which an accused can make a credible argument for retention. Minor, purely military misconduct for which the”
command might bear some responsibility (disrespect to a superior who commands disrespect purely because of rank, dereliction in running an arms room with an
archaic SOP), “buddy distribution” of marijuana, a short AWOL,; or pn:ifpulsive bar fight are the sorts of offenses that fequire context: I8 this an abetration by an
otherwise solid soldier from whom the Army should get its investment sepaid, or is At the final straw of a marginal soldier of wenk character? In these circum-,
stances aproperlygrounded oprmon regardmg rehabrlitanvepotentml is useful ,r i "_;e T m[: T U TR EE T FRTY I B s e

' ’f . ;rj)t'r ol F O 4l '”725"" LN MR |
96The drscharge rate nt general courts-martial has remained well above 80% (84. 8% in ﬁscal year I993 down from avcrage 87.4% prevrous four years), suggesting
that energy could be better put toward secking appropnnte conﬁnement while the discharge rate at BCD-specml courts-mamal dropped to 54. 1% in fiscal year
1993, down from an average of 63% the prior four years. . .. . "+ puwrel VO RO G0 ;
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this-area, helping counsel .10 “read” these forms with the per-
spective .of an.experienced soldier, helping them avert the
occasional error {confusing SQT. percentage with SQT score),
and helping them understand the use to-which a panel of expe-
rienced soldiers and ‘officers will:put them:. The chief also
should help counsel consider exploiting fundamental rules of
evidence such as MRE 803(18), which permits introduction of
learned treatises as substantive evidence.” Find treatises on
topics such -as the -harmful effects: of ‘drugs. Find a sponsor
who is (or can become) familiar with the article and vouch for
its weight in the field.! Then have the witness lay the founda-
tion for it and offer it/into evidence. Employ judicial notice
for acknowledged classics in fields such as drug use, child
abuse and accommodation, posttraumatic stress, and rape trau-
ma. Counsel can then read the treatise to the panel, giving the
topic in question a greater ring of truth and provrdlng counsel

a springboard for later argument
The basrcs of sentencmg:'also include calling’ witnesses,
especially victims, even when they only say what normally
would be “expected.” So what if the mother of a rape or mur-
der victim is only going to express her grief? .It may be the
only rape or murder that your panel is going to see, and there
is nothing ordinary or routine about the heartache of a.victim
or those close to'a victim. ' Helping counsel humanize the vic-
tim need not be complex or calculated; for example, in a case
in which a child was scalded by :the ‘mother’s boyfriend,:a
physician testified that the child could not be touched ;for
weeks-because it would:cause him intense pain.98 : This
formed the foundation for a‘natural but evocative argument
that the eight-month-old child:not only suffered from the
burns but was deprived of the human contact that he craved—
and which to that point in his life was the only balm for him
when he hurt; no one could explain to the infant that his moth-
er could not hold h1m because it would lmpede the healing
process. . ! ‘
‘ 3 .

Be Creatzve

ln the appropnate case, seek attentlon gettmg methods of
orienting a panel to a crime.  Some examples include: -a train-
ing film showing Bradley Fighting Vehicles,:Multiple Launch
Rocket System launchers,' or;combat medics in action, when

lav.

97$ee MCM, supra note 10, MlL R 'EvID, .303(I8), which states as follows

Gy Sl o

making the point that drugs and a certain MOS do not ‘mix;
bringing in a car door in a vehicular homicide case; offering a
live infant to the members as demonstrative evidence in a
shaken baby case. Use medical illustrators, available in med-
ical centers as well as academic institutions, to create precise
renderings of injuries. These enable counsel:to present the
“constellation of injuries” on:one or.a series of -illustrations,
are less gorey than photographs, and attune panels to the seri-
ousness of the injuries while providing experts a familiar set
of props from which to work. Counsel should be encouraged
to create their own videotapes or photographs—or to direct
legal clerks in creation of them—in appropriate circum-
stances. - Again, do not forget the basics, such as an enlarged
photograph of a crime victim. 3

Inco:porate Victims When Approprmte99

Regardless of whether you mcorporate v1ct1ms into the sen-
tencing phase’of trial, they should be linked with one person;,
ideally not a prosecutor, who will function as the victim-wit-
ness:liaison, ‘This contact is required by regulation and law,100
but should be offered regardless, out of simple- justice ‘and
compassion. The quality and intensity -of victim-witness pro-
grams vary widely, but it is a JAG responsibility that must be
taken seriously.. At a minimum, the victim-witness liaison
should orient the victim or witness to the military justice sys-
tem (procedures and -terminology), keep the person informed
of .case developments (hence the “liaison” aspect of the title),
inform the person of sources of help (physical and mental
health care, financial-assistance), -and the availability of state,
federal, and, when overseas, host-nation services.!0! Victim-
witness services should continue after trial. The liaison or his
or her successor should follow the case and pass information
regarding potential input into parole and clemency boards and
early release date to victims.. When JAG -offices give victim
assistance the sort of priority traditionally:given to processing
tlme, the JAG Corps w1ll be a model of attentlveness 102

Hard But Fair Blaws : P
Counsel can become consumed wrth creatlve ‘name callmg
in the sentencing phase of the trial. Few panels will increase
their sentences based on characterization of an accused as a

l..eamed Treatlses To the extent called to the attentlon ,of an expert witness upon cross-exanunanon or relled upon. by ‘the expert in dlrect
examination, statemenis contained in published treatises, ‘periodicals, or pamphlets on a subject of l'ustory, medicine or other science or art,
established as a reliable authority by the testimony or admission of the witness or by other expert testrmony or'by jl.ldlCIa] notlee [are admissi-

.+ blel. lf ndmltted the statements may be read into evidence but may not be lecelvedas exhibits. .
928 Counsel should feel freer than ever to present ewdence of victim 1mpaet and o argue it passtonately The Supreme Court reversed ltself in l991 and pemutted
the government to introduce victim impact directly. Payne v. Tennessee, 111 S. Ct. 2597 (1991). Some of the guidelines provided in prior military cases probably
still apply. See, e.g.; United States v. Whitehead, 30. M.J.- 1066, 1071 (A.C.M.R. 1990) (parental |mpat:t testlmony penmsstble because of the kind that “could rea-
sonably be expected from virtually any parent who lost a child™). -+ -, :

9S’For a good pnmer on the Vrctlm Wltness progmm see Foote. Vu:um Wnnes: A.r.mrance, ARMY Law., June 1991, at 63.
“‘UAR27-IO supra note 12, ch 22 e e A '

10t For a good u'eatment ol‘ vxcnm—wrtness responstbrlmes. albelt wntten from a lay perspecuve. read C. BrowN, FiRsT GET Mabp, THEN GET lusnce (1993) 'l1us
book also contains an excellent state-by -state mdex of victim-witness services.

102The Ofﬁce of the Staﬁ' Judge Advocate Fort Knox Kentucky. reeently mstltuted the extremely helpful practice of forwarding, via form lener. information
regarding clemency board dates and minimum and maximum release dates of prisoners held at its Regional Confinement Facility (RCF). The information is sent to
the JAG office that tried the case, which then has the responsibility of notifying the witnesses. This eooperative approach gives the field the information it always
has needed and found hard to receive in a reliable and timely manner. The JAG office linked to the RCF is in the best position to gather and transmit the informa-
tion to the JAG office that tried the case. That office, even later in time, is still.best suited to transmit the information to victims and witnesses; it merely must insti-
tute mechanisms to track these individuals, something easily accomplished as part of the trial process. ‘ oo
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“thief” or.“rapist.” : Counsel are permitted wide Jlatitude in
sentencing rhetoric, but the name-calling argtiments—
although cathartic and dramatic—are not ad:substantive -as
pointed, specific reasons why strong punishment is warranted.
Less time calling a soldier a *‘drug abuser” dnd more time reit-
erating why the Army: cannot: afford to have a‘'Bradley driver
who also ls‘ a user will bear more fruit for the government 103 -

o LN
e b NN

Car g Nat Those Sentencmg Factors Agam

The mllltary ofﬁcxally recogmzes ﬁve factors to be consid-
ered 1in senténcing cases: rehabilitation, general deterrence,
specific deterrence, retribution, and protection of society, from
the wrongdoer.!% A good argument may: touch on one or all
of the factors, depending on the case. Chiefs should help
counsel avoid:the dull predictability of reciting the factors and
trying to plug in facts or justifications. All counsel should be
acquainted’ with the factors and, depending on the case,
emphasize the appropriate ones; do not stop at the factors as a
template. Consider other factors when appropriate;% and do
hot mince.. words: - if retribution is'a legitimate factor—espe-
cially ‘in:violent: crimes—counsel need not dress up: the argu-
ment:as somethmg else or apologize for'it.196 TR

TR ' Peic e
Do Not Forget Your Audtence Vg
L f |

Counsel may approach an ofﬁcer pane] dlfferently than an
enlisted ‘panel. Chiefs must help counsel understand the finer
points of these distinctions as they apply to a particular case.
Officers, better educated and .more broadly exposed to'the
social sciences, may ‘be 'more lenient sentencers than NCOs,
who may in other instances be sympathetic to an accused.!??
The idea that either type of panel generally issues harsher sen-
fences is one of the trite.shortcuts that substitutes for: serious
thought. 'Simply, in evaluating how to approach a panel in a
particular case with-particular facts,'counsel must include a
member’s-likely sentencing philosophy in the équation. No
single factor determines that philosophy, but the member’s
experience is one of those factors, and a member’s experience
is shaped, in part, by his or her status as an officer or enlisted
soldier, :and ‘the educauon trammg, and culture endemicito
each. s il .o . ‘ R | I

3

[T I S kL T GLee, s A

Moving Cases. Negotlatlons and Pretrial Agreements

Counsel are under multiple and sometimes conflicting pres-
sures: (o prepare thoroughly bl.'lt move cases qurckly, to Lry

Bor TS L | YT ""’)'W'

13 8ee, e.0., Umled States v. Toro, 37 MJ 3l3 (C M A. 1993) (permissible to argu
States v. Edwards, 35 M.J. 351, 355 (C.M. A 1992) (accused "expressed no remorse or hrs
COl‘lll‘lVCd") RS 'v-: [T DR IS owh s e

K SN ' ERIRI R ,,{ Cosiv Y

cases ethically but to win convictions in-tough cases; to save
government résources, but not to make foolish iconcessions in
negatiations. ::The chief .is: alter'nately"the buffer :and' prod;
counsellor and rigid bulwark, in: super\nsmg and energlzmg
and keeping the negotlatlon process honest i

SR ' : B . RIS R I

Sdueo Do owiListemv i - L
Fooa 0 PR A U A s I ENR R
i : Let the defense talk first. ; The government should not deal
a five-year case! for ten years,; simply because the defense sug-
gests-ten years. It is elementary negotiation, however, to let
the party with the most to gain—the accused who otherwise
faces the maximum punishment—to assume the initial risk of
proposing the terms. Do not:focus on.the sentence cap at the
expense of following closely the charges to which the defense
signals a willingness to plead guilty.: An absurdly low defense
offer, either as to charges to which they would plead, or as to
quantum, gives the government a sense of the defense’s good
faith and the extent to!which the government should bother
devotmg resources to working out‘an agreement
BT T I .

‘The defense ‘may have a point. : The defense s rationale,
especially-at.an early stage, can be more illuminating and
important than an initial .offer as to disposition. - The defense
may be aware:of significant weaknesses or equitable ‘matters
that.affect the government’s case. Information about the sol-
dier’s.record or family may assume great importance in the
proper context, as will-information about the victim, the chain
of command, -or treatment .of similarly-situated soldiers. ' Lis-
ten to the defense. It may soften the government's position.
If it does not, it at least provrdes a window to the accused and
thedefensecase. B RPN STV TR I » Cu
i . : ey N Y I E

. Negouate Candtdly SEEE I

RIS TERVERRY T i

Nothmg is gamed and much is lost in the trite spllt the dlf-
ference” negotiating style in which the government states an
absurdly high number and the defense an absurdly low num-
ber, only to arrive at the number in each other’s heads. The
dance is not offensive in and. of itself; but the government can
gain a repitation for bluff and a lack of seriousness. The gov-
ernment should guard-its reputation and credibility jealously.
After determining in: what narrow punishment range the
offense fits, counsel should make that clear to the defense and
then be prepared to try the case if the defense does not-accept
it. The long-term effect on the government’s cred1b111ty will
_be substantlal ‘the’ defenSe will know that the government

YR : i &

e that accused nowhere “acknowledges your ﬁndlngs of gmlty") Accord United

. Temorse can be arguably construed as bemg shallow, artificial, or
AR R i . vl pra “r;ll" [ . '

i / i oo :

104 MCM supra note lO R. C M. 1001(g), lists all of these factors except protectlon of. socrety iThe judgé’s instnictions tell the panel to select a sentence whlch
best serves the ends of good order and discipline in the military, the needs of this accused, and the welfare of society.” DEP'T OF ARMY; PAMPHLET 27-9, MILITARY:
JUDGES' BENCHBOOK, para. 2-39 (May l982)

Fooopel e b Uy E P et ' v prpoal e [EAR TSN LS
1050ne factor to consider is moral education. This argument is closely lmked to general deterrence, but goes beyond convmcmg the tempted not to commit a crime.
It also means fostering a social atmosphere (particularly persuasive in the separate society of the military) respectful of certain rights and laws. This argument is
especially persuasrve in “victimless” crimes. Two observers of the justice system argue that appropriate punishments serve the purpose of conditioning the resl of
society “assuming they have some exposure 10" the-crime and punishment.; J; WILSON & R rHERRNSTEIN, CRIME & HUMAN NATURE 494 (1985) [RTE

e L 10 S BT S TL R T O Y AP B [ R P A S Yo !
106 When arguing retribution, the government is saying that the sentence is “justified srmply on the grounds that it is just, not on the grounds that itis effectlve " Id
at 497, For additional guidance in sentencing arguments, see Russelburg, Sentencing Arguments: A View From the Bench, ARMY LAw., Mar. 1986, at 50; Thwlng,
The Sentencmg Argument A Search for the Founmm of Truth ARMY LAw July l986 at 35; Advoeucy Supplement T CAP Mema #65 (May 1991) .
107 Members exposed to the ph:losophy of the 1nﬂuent1al l(arl Mennmger. for exnmple. may. have adopted in whole orin part hls phllosophy that pumshment
beyond restitution is an inappropriate “moral surcharge” whose source lies *in a spirit of vengeance that is inappropriate in a civilized society.” K. MENNINGER,
THE CRIME OF PUNISHMENT 203, 218 (1968). : - R ’ don L S s
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speaks forthrightly and honorably, and both parties will live
with the consequences of the decision. Chiefs must ensure
that trial counsel negotiate with a ‘clear understanding of the
SJA's intentions in a given case; counsel can lose their negoti-
ating strength (and their motivation) if they hammer out a
tough deal that is subsequently weakened when the defense
approaches the chief or SJA directly.

.. Negotiate Consistently. Coad

' P ©pE : i - } o .

Because each case should be considered independently,
having a template for types of cases is improper and offensive.
The manner in which the government negotiates, and the fac-
tors to which it gives weight, should be consistent. Not only
is this method just, it provides a healthy, general predictability
on which the defense-can rely:and which forms the foundation
for a good faith relationship. i :

ik ; : ! ' :

o . iDecide What Is Worth Negotiating
Lot ‘ R i o

Some cases arg 50 strong and so easy that trying the case,

rather than engaging in protracted negotiations, almost would

be easier. Give the defense a deadline for a deal and hold to

it. Although an accused has a right to plead guilty, the

accused has no right to a pretrial agreement..
Decide. V&{hat f‘dc;or_s Merit,Weq'g{:tf-and When /

Some fzictdrshéimply may not be worth neg&ﬁating about;
others carry different weight under different circumstances.

P

R [ R
. Cleap P]_easl,

Some prosetcutors' apjwa;s insist that the defense plead to
everything on the charge sheet. Sometimes the charge sheet
reflects a counsel's initial best guess about the posture of the
case, and the passage of time ‘and development of evidence
reveal spéciﬁca’tions'lhf'aft' ar'e',\w'eak'or tenuous. The govern-
ment should willingly’ drop weak charges, although it always
should be will#ng to go' forward with specifications charged in

good faith that'might be close calls. However, to insist that
the defense plead to everything that the government thinks is
important and provable is proper. The defense’s frequent
. excuse that, “I can’t gét him provident to that” should be met
with the rejoinder that, “I can’t recommend that the CG sign
that.”' Economy is a major factor in plea negotiations. If the
governiment has to go forward—either on charges to which the
defense will'tiot plead, or'to prove a charge on which the
defense will anly plead guilty to a'lesser included (such as,
wrongful appropriation under Article 134 a$ opposed to Arti-
cle 123(a) for'bad checks, or a lésser amount of drugs distrib-
uted)—then the government normally should reject the deal.

AE ) . ! } : . P

Yy

) b RN it o

-

-

Government fesources—especially prosecutor preparation
time, an undérvalued resource—are not being saved and the
government should be willing and confident endugh to say
“no” and prove the entire case.!08 The details of the plea fre-
quently are overlooked in‘a rush to reach the flashier part of
the deal: the quantum. Counsel should spend less time ‘quib-
bling over the quantum (the great majority of deals should
quickly fit into' an agreed, rational range) and more time
assessing the charges to which the defense will plead guilty.
More often than not, the defense senses the government’s
willingness to talk numbers and hooks the government into
dropping charges to which the government should insist the
defense plead guilty. The chief is indispensable in monitoring
this process; coldly’ analyzing the government’s case and not
compromising on strong government charges. Convening
authorities often are more concerned with'the charges to
which the defehse is pleading than they are with the sentence
cap. RO ‘ :
DEEEE Judge Alone

The government may decide, for example, that a promise to
waive a panel will be a prerequisite in virtually all guilty
pleas. While lawful and defensible, the government should be
prepared to drop its insistence on waiver of a panel. The gov-
ernment may negotiate-a two-pronged deal—such as, three
years for a judge alone, five years with a panel. Again, such a
waiver is a proper factor to consider, given the costs (longer
records, more court reporter time, greater processing time),
risks (instructiondl €rror), and inconvenience (notifying, car-
ing for panel) associated with panel trials.'® However, purely
developmental concerns recommend against an inflexible
waiver requirement regarding forum selection: ‘counsel need
practice communicating with panels and should not have to
wait for a contested murder to gain it. Additionally, appearing
before a panel with a guiity plea gives the government a sense
of the dynamic (and'sentencing philosophy) of the panel.

a “Waiver of Motions

Generally give waiver of motions little weight. *While
courts have permitted the waiver of evidentiary motions,!10 a
chief should trust his or her ability to discern the relative
strength of a defense motion. A defense offer to waive
motions usually is grounded in a belief that (1) the govern-
ment misapprehends the strength of the motion, and (2) it is a
loser anyway, not wotth-preserving for appeal. - Only in the
instance of a highly consequential motion (a strong search or
incrimination issue ‘or'an uwnusual problem such as de facto
immunity) which the government might lose and which might
affect the government's chance of obtaining conviction,
should waiver of a motion be given much weight. Some

Rt N )

108 This attitude distinguishes the military system from most civilian systems in a positive way. Many civilian jurisdictions “plea bargain™ in the sense that mos
citizens understand (and mistrust) the process, by freely swapping pleas to a few offenses or lesser-included offenses in exchange for the certainty of a guilty ple
and the freeing of the docket. The military is comparatively better resourced and has fewer pressures to close a case simply to move on to the next case on a crowc

ed dacket. The military’s attitude should breed greater community faith in the system.

P STI et

109 The defense may not waive a panel in capital cases. MCM, supra note 10, R.C.M. 20(H(1XC).,

10See, e.g., United States v. Jones, 23 M.J. 305 (C.M.A:1987) (upholding waiver of search and identification motions), United States v. Gibson, 29 MJ. 3
(CM.A.), cert. denied, 496 U.S. 907 (1990) (upholding waiver of all evidentiary motions relating to statements made by accused’s children). : . . bo
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motions—such as, jurisdiction—are not waivable and. should ._.,,ix . o did Speed» ol Boss ¢li o
not be part,of the negotiation process.!!!, On a related issue, T LA nh i o et e
the government rarely has an incentive. to accept a condmonal Gemng a caseipto the courtroom; quickly ments weight. It
gurlty plea—-that is,"a plea contingent on the. government s pleases the command, which otherwise has;to live with.a sol-
-success in, wrnmng a pretrial motign. | Ban;mg extraordinary dier, . but even morge important, it.acts as a strong deterrent to
resource savings, these mechanisms prOVlde little for the gov- others who witness swift justice,.and especially to the
ernment, while giving, the defense the best of both worlds ja accused, for whom there is a definite link between offense and
chance to litigate & motion (and consume govemment prepara- sanction. Do not deal for mere processing time, deal only for
tion time and resources), coupled with the security of 4 prem- real time.}*? The government may, for example, agree to nine
al agreement cushion. O C G months and normal dockeung, or seven or eight months and a

e Waten o e malwrthmﬂendays Co it Gl o e

st S Waweroan,'nesses ST e o oo e b v rw-'- R AT T ;.ur;?“;" NPT
Uit St m l A AvaszovetPrawsxons fot ot 0y
TheJudge wrll requrre the govemment to produce 1mp0rtant ey K R R O TRV I T R L BT R,
defense witnesses. The government should not place itself in “Counsel commonly will discuss extraordmary provisions
the position of trying cases on the cheap. If the judge orders that seek to-enforce broader goals or social justice. ' For éxam-
the witness, lhe.sovernrpent should be Wlllmg_ to pay to pro- ple, counsel will seek to limit forfejtures on the condition that
duce the witness. Again, only in the unusual instance of a an accused make an irrevocable allotment to family members
required but difficult to produce witness should the govern- or suspend somie :of confinemetit on thé condition that an
ment give witness waiver any weight. As arule, in convening accused receive therapy or counseling. Most have laudable
the court, the CG already has determmed to commit resources underpmnmgs although- some are defense attempts to create
to support the trial.; B e L S B I tonfusing, unenforceable: contingencies’ that redound to'an

T R dtation B accused’s benefit! Whileithe courts have tendéd to approve, if
oy RESHIHON g Dot ey fiot etidorse,'many unusual bargainirig provisions; 13 the gov-
ernment should be‘wary of these provisions:and only recom-

mend theis approva] in the most extraordinary circumstance.
°f""1"5‘ enrichment, bad checks, and destruction of property. The governméiit should ‘insist, When pracficable) that the

The extent to which the restitution has been prompt and vol-
untary should affect the weight that it receives. A Typically, accus‘ed ?,omp(l?f W“,h lhe contmgency before senten}cmg

however, significant and timely restitution should carry weight
in these cases, because it forces the accused to bear the costs
of his or her crime and begm to accept accountability, Federal
courts also consider it in calculating sentences.; Be sure to
require payment up front, however, certainly no later, than
arraignment, . Do not-be whipsawed by contingent pretrial
agreements that, for example, limit a.sentence to eighteen
months with restitution and twenty-four months without resti-
tution, but do not require payment until convening authority

TR R Lo st ORI EEU AR TS Y
- Restitution is a legitimate and ynderutilized factor jn cases

Most {iportant, the ‘g'overnment should 'ndt overéstimatejts
ability to enforce unorthodox contingency arrangements.
Once an accused is releaséd ‘based on a promise to receive
counseling, there is a large and ill-defined burden on some
governmentat enuty to mondor comphance w1th these provr-
sions and to seck enforcement thrgugh rene\yed conﬁnement
Addmonal]y, an arguable requrement for due process exrsts
before an accused i is returned to eonﬁnement Ini hrs area, the

il
action. In such an instance, the defense will withhold the pay- government should ot vote Wl“! it nopes bUF should stick to
ment until after trial—and choose not to pay, with 1mpumty, if clearly enforceab}e hmltatlons (keerB the burden on the
the sentence is less than eighteen months o acqused to Justrfy parole or early release pased on crime and

y

hrs or her record accumulaled durmg conf‘mement) bt

SpanngtheVrctrm P T S e .
Remmd pounsel ‘ “I " Sypport

frir o T BRI
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This can be at umes very s1gmﬁcant or lrrelevant Be skep- o R ,

tical of defense offers to “spare the victim”,of a heinous crime COU"SGI dO not.bind the goyemmem in Pf etrial negouatrons
from. testifying. . Usually it is the defense s altempl to spare and need io keep themselves from being quoted as represgnta-
the accused from the, ;powerful, damning testimony of a victim tives. of the SJA. In reality, counsel,do.negotiate most of the
of child abuse or violent crime... The government should con- deals, however, and the Manual permits the government to
alder, however, the .needs and desires of .victims (sometimes initiate negotiations and to seek specific provisions. The. mal
expressed through a parent.or parents) to avoid testifying in counsel should preface all statements to the defense with the
open court. The government must be: careful nat to underesti- caveat that counse). personally, will- support this to the chief,
mate the strength and resolve of such witnesses and not tele- and the SJA, and does not presume to speak for the command
graph to the defense the opportunity for a windfall when the or convening authority. This permits critical flexibility, keeps
victim’s reluctance is merely a reflection of the extent to the pressure off the trial counsel, and keeps the government-
which the accused’s conduct has been destructive and intimi- from inadvertently being bound by the statements of a trial
dating. counsel.

i ih;r.',' i
- - Lol [ A A T ety '
T B L S EER PR TR Jl( [T Cern ERENES /I ) I R VI

111 The right to appeal also may not be wmved atthe pretnal stage. See United Smtes v. Hemnndez,'33 M.J: 145 (C. M A I991) st ol
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112 See infra notes 147-164 for further discussion of processing time. ! L L R AL TRt D E- NI A B PR I I TR

11 8es, e.g., United States v. Gahsemet 38 M J”340 (C M. A 1993) (permitting an aecused 1o'waive nght to admimstratwe dlscharge in heu of coun-rnamnl as part
of pretrial agreement). (= ' i ‘ Co e 1o Ty
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Chiefs should curb any tendency by young counsel to

aggrandrze themselves through the negotiation process, The
term “negotiation” should not even be taken too literally.
Comparatlvely little “glve and take" should occur beeause the
government should settle on the charges that it belleves it can
fairly prove (and a ‘sensible quantnnl) and be willing to dedi-
cate the resources to obtain a conviction. After hearing the
defense’s proposals, the government should deliver its “bot-
tom line.” ' While it sheuld not always be delivered with a
take-it-or-leave-it absoluteness, the government has legitimate
reasons to seek guilty pleas to partlcu]ar charges and a certain
sentencing cap. Adhering to its proposal is the core of prose-
cutorial fairness and ‘consistency, which ensures that the
accused is treated fairly and that the’ govemment obtains a jus-
tified reputation for even-handedness and predictability with
the defense community. ‘The relative lack of flexibility also
keeps counsel:from ibecoming part of a “good cop-bad cop”
routine, with the chief or STA-playing one role or the other. .
ey . A'.I‘s'""l A E

.+ The chief can: no ‘more bind the SJA than counsel .can,; but
the defense. generally will (and should) consider the chief's
word to be more authorltanve than the trial counsel’s, Chiefs, .
too, shpuld incant *T'll support" before talking details with the
defense Chiefs should h wever, be i in constant conversatlon
with the SJA so that the chief’s word cames weight and credi-
blhty If the terms or condluons that the chief communicates
to the defense are routlnely undercut by the SJA, the defense
will stop negotlatmg with thé chief, thwarting the process and
unnecessarily bdrdehing the SJA whom the chief shou]d rep
resent. - o “

ST ST ‘

Counsel must be especially careful in negotiating
exchanges of information or making other promises as part of
negotiations. First, counsel should make no promises. Sec-
ond, counsel should be humbled, awed,and intimidated by
their power—derivative of the CG’s—to bind the:government.
Make no promises o the defense and do not seek defense per-:
formance or information “up front” before a deal is signed by
the CG. Under these circumstances, the government likely
will .be:found to have bound the government, resulting,:in
extreme cases, in dismissal of charges 114 Just as the CG can
do this personally, so can trial counsel as the CG’s agents,
warranting extreme caution and plentiful caveats when negoti-
ating.

" Never Send a Deal ta the cG
Wzthout a Stgned Supulatton

Poheae

Never. Most pretrial agreements contain clauses making
them contingent on the parties’ reaching agreement on a stipu-
lation of fact. In‘truth, if the govemment does not extract
defense concurrence before the deal is signed, then the equi-
ties shift to the defense. The government, in practice, is going
to be unwilling to withdraw from the deal. It will have called’
off witnesses, redirected its energies, and will be unwilling to

answer to the CG for the deal’s failure. - Additionally, a judge
may be reluctant to permit such a withdrawal, further enabling
the defense to drive a difficult bargain over the contents. The
stipulation is. the prosecuuon s most. 1mportant exhibit in a

guilty plea.

The issue of the content of stipulations is one of the few
areas in which the government should bé virtually inflexible.
Insist that all legitimate aggravation, background, and res ges-
tac appear in the stipulation. . Allow no favorable defense evi-
dence in the stlpulatlon Do not. conslder the withdrawal of
proffered defense evidence—such as, the soldler s upbringing,
blood alcohol level, when extenuatmg, or otherwise strong
record or reputation—as defense concessions. The defense
must not be relieved of its responsibility for placing that evi-
dence before the court through methods by which the govern-
ment can test it (authentic documents or the mouth of the
accused or defense’ ‘witnesses). It is permissible and desirable,
however, for the government to admit most of its evrdence,
thﬂough the stlbulatlon by mcorporatmg documents. pho-f
This enables the government to better prepare -its ‘casé and :
ptoperly forces the defense to acknowledge theé government’s
evidentiary posture before trial. Ensure that incorporation of
eyidence is seen to be nonexclusive, so that the defense cannot
credibly -argue to the judge that- additional :physical evidence
that the government tries to introduce at trial is a violation of
the stipulation. Most importantly. however, do not forfeit the
nmpact ofa stlpulanon by racing to the CG with a deal so fast
that the government plays into the defense’s hands and under-
cuts the purpose of a pretrial agreement: to try a case 