The Art of Trial Advocacy
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Impeachment by Prior Inconsistent Statemenit apply this template against the witness’ testimony in the court-
matrtial.

A woman calls the military police (MPs) to report a rape.

She identifies the alleged perpetrator as Private First Class B, Where to Find Prior Inconsistent Statements
a soldier assigned to Fort Swampy. The MPs notify the local
Criminal Investigation Command (CID), and an agent inter- In the hypothetical above, the withess made a number of

views the victim and takes a sworn statement detailing the factgrior statements. Whether such statements are inconsistent will
surrounding the alleged rape. The victim goes to the post hosnot be determined until the witness testifies at trial. How many
pital and undergoes a rape kit examination. Private First Class times did the witness above say something about what hap-
B’s unit commander prefers a charge for rape, and, after an pened on the night of the alleged rape? She made an initial
Article 32 investigation, the case ends up at a general court-report to the MPs and likely answered some follow-up ques-
martial. The trial counsel has just completed direct examina- tions to complete the report. She described the events, presum-
tion of the victim. The defense counsel stands to cross-examinably in more detail, in a sworn statement to a CID agent. When
the victim? she went to the hospital for a rape kit examination, she told the
attending physician what happened. The victim consented to a
When confronting a witness on cross-examination at trial, anpretrial interview as part of defense counsel’'s case investiga-
attorney will often aim to show the court-martial that the wit- tion.* She testified under oath at the Article 32(b) investigation.
ness’ recitation of events is not worthy of belief. The witness In addition, she may have talked with friends or family about
may be lying or simply mistaken, but opposing counsel’'s mis- the alleged rape.
sion is to attack the credibility of the testimony. One effective
means of impeachment is to use a witness’ prior inconsistent All of the foregoing statements, written and oral, are prior
statement. statements which may be used to impeach the witness at trial,
depending on her direct testimony. Counsel should locate any
Whether the witness is untruthful or unable to recall accu- record of a statement given, interview any witness to whom a
rately what occurred is generally less significant than the factstatement was made, and interview the witness as a necessary
that the inconsistency exists. Having demonstrated an inconsispart of the pretrial investigation.
tency, counsel can argue either lack of candor or lack of
recall—or, better still, let the panel sort out the reason—to show  Implicit in setting up impeachment by prior inconsistent
that the court-martial should not believe the testimony of the statement is letting the witness talk, thus creating the opportu-
withess. To make this attack successfully, counsel must knownity for inconsistencies. There is little impeachment value in
how to develop statements, to organize them for trial, and tomerely asking a witness at an Article 32 hearing, “Did you give
confront the witness with her relevaptior inconsistent state-  this statement to CID on 10 July?'Similarly, in setting up a
ments. Counsel’s task is to investigate fully all statements, topotential inconsistent statement, the following exchange pro-
identify key facts in each, to index the relevant points, and toduces little useful information:

1. See generalljames Martin Davisnpeachment by Prior Inconsistent Statem@rial, Mar. 1989, at 64; Janeen Kergéiling Him Softly with His Words: The
Art and Ethics of Impeachment with Prior StatemebisAm. J. Trial Advoc. 81 (1997).

2. This scenario depicts a defense counsel’s use of a prior inconsistent statement to impeach a victim. Note, hohisvierpteaditment technique is available
for use by either the trial or defense counsel against any witness who testifies at trial and who has made prior intatesisets s

3. By focusing on relevant points, counsel avoid allegations of unethical conduct in asking questions designed to erthhaesssa witness. U.Sefx oF
ARrmY, ReG. 27-26, RiLES oF ProFessioNaL CoNDuCT FOR LAWYERS, app. A, para. 4.4 (1 May 1992).

4. An attorney who interviews a witness as part of counsel's own pretrial investigation has several options to memaritdizedtien provided by the witness,
including: (1) having someone else present during the interview (often a colleague or legal clerk), (2) having the witnssgesigent—sworn or unsworn—at the
conclusion of the interview, (3) having the witness initial notes taken by counsel to vouch for their accuracy, or (4hély&s athen recollection. The first three
options provide counsel additional evidence of the substance of the prior inconsistent statement, and the evidenceahatiteiafferwhen confronted with the
statement, the witness denies having made it. The last option, counsel’s own recollection, is useful if it is more onglootautihat the witness is not credible than
to offer the substantive testimony of the prior statement.

5. In a given case, this question might add value by showing that the witness vouched for or had an opportunity arndifatcts earlier statement, but the
guestion does not generally yield another potential inconsistent statement.
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DC: What happened after you were drinking Sworn Statement  Art. 32 testimony  Direct

with the accused at the party? Fact 10 Jul XX 29 Jul XX Examination
W: He raped me.

DC: Did you go to the doctor?

) Consumption  “drinking a little” “had 10 beers”
W: Yes. . . of Alcohol (line 9) (p. 7/line 15)
DC: And did you give a statement to CID?
W: Yes. “earlier at friend’s  “shots of whis-
house” key”
. . . , . . (p. 11) (p. 7/line 18)
Conversely, ignoring the witness’ earlier detailed sworn
statement and asking the witness at the Article 32 investigation, _ '
“What happened?,” sets up sworn testimony that may conflict Initiated “Ee g‘fjw ”;e on . f' kissed him a
with subsequent trial testimony. Counsel who are trying to set ©°™at :ng,, ed andrape (Ewgtmisn
up impeachment by prior inponsistent statement must probg (iine 12)
details and must make the witness do the talking—remember, it N
is impeachment by theitness’prior inconsistent statements, Wer\]ﬂletf)ejlt;mg
not affirmation or denial by the witnessarfunsel'sstatements. on the bed, hug-

ging and kissing

In the pretrial investigation, use open-ended, non-leading ques- (line 12).

tions to make the witness give narrative responses. Consider
some of the questions that counsel could ask in the above sce-

nario. Using this system of organization, counsel has identified rel-

evant facts on which to impeach the witness at trial. Identifying
these key facts prior to trial helps counsel to resist confronting
the witness about every minor inconsistency that may arise,
thereby diluting the key points of impeachment. Counsel has
also identified each of the prior statements by type and date
given. While counsel must have each of these statements or
transcripts accessible in his case file, the relevant quotes set out
on the chart help counsel identify whether trial testimony is
inconsistent with the prior statement. Thus, counsel can move
quickly and easily to set up confrontation with the prior incon-
sistent statement without shuffling various documents. Finally,

Counsel should walk very slowlv throuah the entire sce- by indicating page or line numbers on the chart, counsel can
y y g seize control of the courtroom by directing the witness or

nario, having the witness tell the story, to develop prior state-: . .
. . . ; . informing opposing counsel exactly where the relevant lan-

ments by the witness that might later be inconsistent with the P oo

. V. ) . . . “guage appears. Such control minimizes objections from oppos-
witness’ in-court testimony. An exhaustive, detailed examina- : .
S ) . ) . ; ing counsel and demonstrates confidence and knowledge to the
tion risks reinforcing some negative testimony, but it also forces : :

; . Panel, thus enhancing the effect of the impeachment.

the witness to make statements that might later prove useful fo
impeachment.

Who was with you? How much did you have

to drink? Was the accused drinking? How
much? Where did the alcohol come from?
What time did you go to the barracks? How

did you know the accused? Where was your
friend when you say the rape occurred?
Where were the other soldiers? How did you
sit on the bed? Where did the accused sit?
Who initiated any physical contact? How

was contact initiated? What happened next?

Impeachment by Prior Inconsistent Statements
Organization for Trial Having identified prior inconsistent statements and having
All successful advocates have a svstem for organizin Casedetermined that the point is relevant to an issue at trial, counsel
y 9 9 how impeaches the witness. A three-step process can be

i itisi [ repare t . :
materials, t.)ut-lt IS mportant also to orgamze.and to. prepare 0ardapted to any of the types of prior statements made by the wit-
address prior inconsistent statements. Consider using a toplcaneSS

index of prior statements, as shown below:

36 FEBRUARY 1998 THE ARMY LAWYER « DA PAM 27-50-303



Reinforcement-Depending on the clarity of the witness’ in the case or a point that reveals dishonesty in the witness’ tes-
testimony, this step may not be necessary. On the other handimony.
counsel may want to lock in the witness’ testimony on direct
examination. For example, “Your testimony today is that you 2. Don'’t be antagonistic toward the witness.The founda-
had only a couple of beers on 10 July?” Counsel should, how-tion and confrontation flow more smoothly if questions are less
ever, be cautious not to overemphasize testimony which is damaccusatory and simply review facts. Thus, counsel appears
aging to the case. For example, “So your testimony today ismore helpful to the panel and less rude to the witness.
that you were not drunk or kissing my client, and he threw you
on the bed and raped you in the barracks on the night of 10 3. Don'’t abbreviate the foundation to get to confronta-
July?” tion. A detailed foundation with visual images (e.g., “And you

raised your right hand to take an oath?”) lends credibility to the

Foundation—Counsel establishes that the witness made aprior statement and is especially important if counsel wants the
prior statement of a certain type at a given time and place. Val-court-martial not only to disbelieve the withess’ testimony in
idating the prior statement limits the witness’ ability to dismiss court, but also to believe the substance of the prior statement.
it. In this step it is also useful to point out that the prior state-
ment was made closer in time to the event and was intended to 4. Don’t confront the witness by asking if he femembers
help the investigation. For example, counsel might ask the fol-saying in a sworn statement . . . ."This question misdirects
lowing questions: “You gave a statement to the CID agent?the inquiry to whether the witness remembers and not whether
You reviewed the statement for corrections after it was typed?he in fact made the prior statement. The witness can, in good
The CID agent swore you to the statement? You made thidfaith, deny any memory and thus weaken the impeachment.
statement the night of the incident? You told the truth so thatCounsel should ask whether the withnessdethe statement.

CID could arrest the accused?”
5. Don’'t summarize the prior statement. Counsel must

Confrontation—Here counsel asks if the witness made the quote directly the particular words on the relevant point and
prior statement, using the exact words and reading from theshow the panel by picking up the document and reading from it.
document. For example, “And you told the agent that Private
First Class B initiated contact when ‘he threw me on the bed 6. Don't let the witness read from the document. The
and raped me,’ is that right?” In confronting the witness with witness may summarize, insert words, read another line, or
the prior statement, counsel enhances the accuracy of the priocstumble through the relevant line, any of which distract the
statement by reading directly from the statement, transcript, orcourt from the inconsistency counsel desires to show.
report.

7. Don't let the witness explain the inconsistency.

If the witness denies having made the prior inconsistent Although Military Rule of Evidence 613(bjequires that the
statement, counsel may want to offer into evidence the docu-witness be afforded an opportunity to explain or to deny the
ment containing the prior statement. On the other hand, ifprior inconsistent statement, it is not an obligation of the coun-
counsel has laid a good foundation and read from the statemensel impeaching the witness. There is virtually no circumstance
transcript, or report, a denial by the witness sounds and looksvhere counsel enhances the impeachment by asking, “How do
like a lie. Whether counsel chooses to offer the prior statemenyou explain this inconsistency?” Leave it for opposing coun-
depends in part on counsel’s objective in the impeachment. Ifsel’s redirect examination.
the purpose is to show that the witness is not credible, the mere
denial looks less credible; if the objective is to use the prior 8. Don’t engage the other side in protracted examina-
statement for its substance (e.g., the witness was sitting on théon. Once counsel establishes an inconsistency, the other side
bed kissing the accused), call the required witness(es) to testifynay use redirect to bring out an explanation for the inconsis-
to the prior inconsistent statement. tency. Counsel impeaching the witness should save rebuttal for

argument. Counsel can point out to the panel the other side’s
effort to explain away problems in their case, but highlight what

Nine DON'Ts! for Effective Impeachment the witness said closer in time to the event in question—a point
at which he was only trying to provide helpful information.

1. Don't confront unless it is a true inconsistency.Quib-
bling over a witness’ choice of words sounds to a panel more 9. Don't call the witness a liar. The lawyer gains no advan-
like disingenuous fancy lawyering than substantive changes intage or favor for himself or his case by making personal attacks
a witness’ recollection. A relevant point is either a main issue against a withess. The important point is what the witness said

6. Some trial advocates prefer to have the witness read the prior inconsistent statement for some dramatic value qidis f@ciper and valid, though counsel
gives up some control of the courtroom when he gives the document to the witness.

7.  ManuAL FOR CoURTS-MARTIAL , UNITED StATES, MiL. R. Evip. 613(b) (1995).
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in the prior inconsistent statement, not whether he is lying, mis- DC: [Admissioh (Note: If counsel wants to argue the sub-
taken, or inaccurate now. stance of the prior inconsistent statement, then counsel next has
the witness authenticate her signature on the statement and
moves to admit the document into evidence.)
Sample impeachment DC: No further questions.

W (direct exam): We had been drinking a little before he  In the above example, counseinforcedthe witness’ testi-
threw me on the bed and raped me. | only had about two beeranony as to the quantity of alcohol consumed prior to impeach-

and | only drank at the barracks. But | never led him on. ing the witness. On the second relevant fact, however, counsel
TC: No further questions. skipped thereinforcementstep to avoid having the witness
DC: You only drank two beers on 10 JulyRejnforcemeijit repeat the damaging accusation that the accused “threw me on
W: Yes. the bed and raped me.” After reinforcing part of the testimony,
DC: You testified previously at an Article 32 investigation counsel laid detailefbundationsfor the prior statements on
about this matter, didn’t youZ§undatior both relevant facts, including questions which showed that such
W: Yes. statements were made closer in time to the event (thus enhanc-
DC: That was on 29 July, just a few weeks after the allegeding the likelihood of their accuracy) and for the purpose of help-
rape? ing the investigation with accurate information. When
W: That'’s right. confrontingthe witness, counsel directed the witness to a spe-
DC: And you took an oath at that hearing, raising your right cific place in the document which contained the prior inconsis-
hand and promising to tell the truth, as you did today? tent statement. Thus, counsel showed the panel that he was
W: Yes. bringing out specific information to help the court, and not
DC: You testified truthfully at that hearing because you playing meaningless word games with the witness. When
wanted to catch the person who you say raped you? counsel got the witness to admit having made the prior incon-
W: Yes. sistent statement, he stopped his examination on that point,

DC: Atthat hearing, when asked how much you had to drink leaving any explanation to the other side.
that day, you said, on page 7, line 15, (counsel reading from

transcript) “I had about ten beers,” didn’t you2ohfrontation The most important step in impeaching a witness with prior
W: Yes. inconsistent statements is the diligent investigation and exami-
DC: Now, you also talked about this incident to a CID agent nation to locate and to develop prior statements. Once counsel

on 10 July, is that right?Fpundation has built an arsenal of prior statements through investigation
W: Yes, when | reported it. and good pretrial questioning, counsel should organize to test
DC: And the agent took a sworn statement from you? the witness’ testimony at trial against his prior statements. By
W: Yes. exposing such inconsistencies and confronting the witness with
DC: You told him what happened on the same day it them, counsel shows the court-martial that the witness’ testi-

occurred, didn’t you? mony in court is not worthy of belief, having changed on a rel-
W: Yes. evant point. Major Allen.

DC: You told the CID agent the truth so that CID could
arrest someone?

W: Yes. Horse-sheddinghe Evidencé —Twenty Do’s and Don’ts of
DC: When the statement was typed, you had a chance to Witness Preparation
review it and make corrections?
W: Yes.
DC: And then the agent had you swear that the statement Few witnesses in courts-martial are experienced pl&yers.
was true, and you signed it? For most, the first time they hear the trial counsel mumble
W: Yes. “Your honor, the government calls . . . ” will probably be their

DC: (picking up sworn statement) And in that statement to last time inside a courtroom, and they will very likely feel
CID on 10 July, you said, on the second page, fourteen linesuneasy. Therefore, they usually must be coached, coddled, and
down, “we were sitting on the bed hugging and kissing,” didn't caressed, and they must be told what to wear, how to act, and
you? [Confrontation when to respond—in other words, they must be prepared for the

W: No. experiencé? Yes, Virginia, sorry to burst your bubble, not only

8. The phrase “horse-shedding the witness” can be attributed to James Fenimore Cooper, who used it in referring te tifdguwgetie rehearsing the testimony
of their witnesses in carriage sheds near the courthouses \0/. McELHANEY, McELHANEY's TRIAL NoTeBook 49 (3d ed. 1994).

9. LawrenceA. DusiN & THomAs F. GUERNSEY, TRIAL PracTice 51 (1991).

10. David H. BergPreparing Witnesse43 Limic. 13, 14 (1987) (describing a failure to prepare witnesses prior to trial as a combination of strategic lunacy and gross
negligence).
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is there no Santa Clatishut some witness preparation prior to and ready to say what they know in a clear, concise, confident,
giving opening statements is essential to fulfill the ultimate goal and convincing mannét.In most cases, a practice examination
of any competent trial advocate—presenting a persuasive caswill be best because the perceived benefit from spontaneous
to the fact-finder. responses achieved through unrehearsed testimony will more
than be outweighed by the potential disasters awaiting you with
Counsel swear by a variety of different technigtieSome the “surprises” guaranteed to come from the witness while on
prepare by going over the entire direct examination in questionthe stand*®
and answer format, working on each response as necessary, and
then conducting a mock cross-examinatigdthers outline the Whatever method you choose, preparing your witnesses is
general scope of the witness’ testimony by summarizing theessential if you expect to effectively present their testimony at
direct, anticipating the cross, and (re)familiarizing the witness trial.!®* The Witness Preparation Checligtrovides several
with important documents or pieces of evideHcé\ rare few time-tested tip'§ to help you remember those seemingly minor,
concentrate on simply molding witness personality and court-though still important, details about how witnesses should con-
room demeanor. To some degree, all of these methods enablduct themselves on the stand. CopYy make it part of your
counsel to achieve the goal of presenting witnesses who arérial notebook® and use it when preparing your witnesses for
thoroughly familiar with the subject matter of their testimony their day in court. Lieutenant Colonel Henley.

11. It was one century ago, in December 1897, thalN#we York Sumrinted the now famous response to eight-year old Virginia O’Hanlon’s letter to the editor
guestioning the very existence of the man from the North Pole by stating definitively, “Yes, Virginia. There is a Safita Claus.

12. SeeJohn P. DiBlasiPreparing Your Witnesses For Trja\l.Y Sr. Bar J., Dec. 1993, at 48, 49-52.

13. SeeTHomas A. MaueT, TrRiAL TecHNIQUES477 (4th ed. 1996) (explaining in greater detail both the question and answer and the witness summary methods).

14. Alternatively, two well-known commentators have listed 13 objectives for witness preparation:
help the witness tell the truth; make sure the witness includes all the relevant facts and eliminates the irrelevararfaetgherfacts in a
credible and understandable sequence; permit the attorney to compare the witness’ story with the [victim's/accusedisjditogeythie wit-
ness to the legal process; instill the witness with self-confidence; establish a good working relationship with the Witshsbutenot direct,
the witness’ memory; eliminate opinion and conjecture from the testimony; focus the witness’ attention on the importdriestiezny;
make the witness understand the importance of his or her testimony; teach the witness to fight anxiety; and show howito dieferdelf
during cross-examination.

RoBERTO ARON & JONATHAN L. RosNER How To PREPAREWITNESSESFOR TRIAL 82 (1985).

15. Of course, counsel should be prepared to adapt preparation style and technique to the witness’ maturity, intelligemiderzcel level.

16. Aron & RosNER supranote 14, at 390-91 (asserting that witness preparation is the most important aspect of trial advocacy).

17. SeeJudy ClarkeThe Trial NotebookCHampion, June 1995, at 8 (detailing forms and lists for both pretrial and trial preparation, from which this checklist was
developed).

18. SeeDouglas E. AcklinWitness Preparation: Beyond the WoodsI&tA.F. L. Rev. 21, 25 (1987) (suggesting several common sense tips for trial and defense
counsel).

19. SeeUCMJ art. 108 (West 1995).

20. For a first-rate discussion on the proper assembly of a trial notebodes@et of Trial AdvocagyArmy Law., Nov. 1997, at 40.
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WITNESS PREPARATION CHECKLIST

1. Your ppearance is almost as jrtant as whayou
have to sg Make sure thayou wear all authorized ribbons and
thatyour uniform ispressed. Battle dress uniforms are mra-
priate. Military witnesses should have a fresh haircupefiolly
not parted down the middle (thepfobable cause haircut”).
Women should kgemake-yp andjewelly to a minimum. Civil-
ians should wear clean clothes, conservative dress.

2. Standpstraght when takig the oath and &'l do”
in a loud, clear voice. Sitpustraght in the witness chair; do not
slouch or lean over the rail.

3. Avoid undjnified behavior. Whewgou are testifing,
do not have aything in your mouth, such agum, tootlpicks,
cand, or cgarettes. Resist thege to chewyour nails, crackour
knuckles, oplay with your glasses.

4. Don't mumble. Keeyour voice  so that no one has
to askyou to rgoeatyour reponse. Kep your hands awafrom
your mouth. $eak so that the farthgsanel member can hegou
without havirg to strain. Above all, usgour own vocabular not
someone else’s.

5. Testif in a confident, strghtforward manner. This
will give thepanel more faith in whatou are sging.

6. In order to mak@ur testimoy gopear pontaneous,
do notgo home and memorize whydu aregoing to sg.

7. Takeour role serioust Avoid lawghing and talkirg
about the case in the hallysg bathroomspost exchages, dinirg
facilities, the corpary area, or agwhere else. You never know
who mg be listenig.

8. When answeqrthe questions, look at thpanel, if
there is one. Makeye contact andpeak likeyou are talkig to
your best friend or nghbor. This will heb to communicate sin-
cerity and to create an imession of candor and hongst

9. Stick to the facts. You uswaklill not be able to tes-
tify as to what someone maave toldyou or whatyou heard
someone else gaDo not testif as to what someone else tgtal,
unless the militar judge sas it is okg.

10. On cross-examination, listen cargftdl theques-
tions asked ofou and do not answer until the kgev has had an
opportunity to conplete it. Answer direcyl and sinply with a
“yes” or “no,” if possible, then sfp Do not volunteer arthing.

__11. Ifyour answer on cross-examination was vg;aor-
rect it immediatel. If it was not clear, clanfit. It is better foryou
to correct the mistake than to have tipgasing lawyer discover it.
If you thinkyou answered incorregtlsinply say “Can | correct
somethimy | said earlier?” or “Somethinl said needs to be clari-
fied.”

12. lfyou do not understand tlqeestion, sp so and ask
that it be rpeated.

13. Pause after eagiestion before rg@ndirng. Do not
loseyour tenper when the pposing counsel examinggou.

14. Your credibilit will suffer if you become rude,
argry, hostile, obnoxious, or agant. Always bepolite to the law-
yers who are ask@ithequestions and to the militajudge.

15. If the other layer asks/ou if you have talked to gn
one about this case, answess. Tell himyou reviewedyour testi-
mory with me before comigto court. There igeneraly nothirg
wrong with talking to peaple about the case. Just tell hinye$ |
have talked to CPT Jones, the MPs, the many commander, the
first segeant, the accused,” or whoever.

16. If | opect to aguestion, do not answer until thedge
rules on the glection. If he sustains the jelgtion, that meangou
do not have to answer. If thedge overrules an gbction, this
meansyou must answer thguestion. Ifyou have fogotten the
guestion ly that timeyou can alwgs ask that it be peated. If the
other lawer oljects, stp talking until told what to do.

17. Do noguess. Ifyou do not know an answer to a
guestion, do not make on@.uSimply sa, “l don’t know.”

18. Do not look to me or to the militagudge for hep
while testifying on cross-examination. If | think thepiestion is
improper, | will object and take it pwith thejudge. Trust me to
ask follow-yp questions if it is inportant enogh.

19. Alwgs, alwgs, alwys tell the truth.

20. Whenou leave the stand, look confident, not sad or
deiected. You shouldo home or back to work. Avoid hgimg
around the courthouse so thenel doesn’t think thgtou have an
interest in the outcome of the case.
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