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NOTICE PROVISIONS FOR
UNITED STATES CITIZEN CONTRACTOR
EMPLOYEES SERVING WITH THE
ARMED FORCES OF THE UNITED
STATES IN THE FIELD: TIME TO
REFLECT THEIR ASSIMILATED STATUS
IN GOVERNMENT CONTRACTS?

Masor Brian H. BRapy*

Over the past two decades, the Armed Forces of the United
States have reduced their combat service support capabili-
ties. As a result, government contractors now perform mili-
tary logistics functions in the field. Increasingly, comman-
ders must plan for deployment of contractor employees in
the field. Unfortunately few commanders and few contrac-
tors understand their rights and obligations. The author
proposes to amend the Defense Federal Acquisition

*Judge Advocate General's Corps, United States Army. Presently assigned as
Legal Advisor, Command Operations Review Board, United States Special
Operations Command, MacDill Air Force Base, Florida, B.S., 1981, Oklahoma State
University; J.D., 1985, Oklahoma City University; LL.M., 1893, The Judge Advocate
General's School, United States Army. Formerly assigned as a Student, 43d Graduate
Course, The Judge Advocate General’s School, United States Army, 1994-93;
Command Judge Advocate, United States Army Forces Central Command, Dhahran,
Saudi Arabia, 1993-94; Trial Defense Counsel, Hanau Branch Office, Region VII,
United States Army Trial Defense Service, Federal Republic of Germany, 1992-93;
Chief, International and Operational Law, Headquarters, United States Army V
Corps, Frankfurt, Federal Republic of Germany, 1990-93; Assistant Staff Judge
Advocate, Headguarters, United States Army Communications and Electronics
Command, Fort Monmouth, New Jersey, 1987-90; Military Intelligence Officer, 486th
Civil Affairs Company, United States Army Reserve, Broken Arrow, Oklahoma, 1980-
§7. Formerly employed as Trial Attorney, Oklahoma State Insurance Fund,
Oklahoma City, 1986-87; solo practice, Oklahoma City, 1985.86. Author of The
Agreement Relating to a United States Military Training Mission in Saudi Arabia:
Extropolated to Deployed Forces?, ARMY Law,, Jan. 1095, at 14. This article is based
on a written dissertation submitted by the author to satisfy, in part, the Master of
Laws degree requirements for the 43 Judge Advocate Officer Graduate Course. The
author wishes to acknowledge the kind assistance of Ms. Joyce Taylor, Directarate of
Plans and Operations, Office of the Deputy Chief of Staff for Logistics, Pentagon,
United States Army, who provided both insight and materials for this dissertation.
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Regulation Supplement (DFARS) to give contractors notice
of the rights and obligations of their employees in the field.
The author’s position is that government contractor employ-
ees hold military status in the fleld. Therefore, the Armed
Forces of the United States must accord contractor employ-
ees similar rights and privileges to those afforded to govern-
ment employees and military personnel who deploy in sup-
port of a military mission. In this way, commanders will
integrate civilian contractor employees into the total force
projection team in the field.

1. Introduction

A General

International law recognizes that United States citizen con-
tractor employees serving with the Armed Forces of the United
States in the field have military status.! These employees also
assimilate to the Armed Forces of the United States by operation of
modern contract requirements and United States domestic law.2
Unfortunately, government contract clauses do not clearly define
this status.® Consequently, neither the government’s representa-
tives nor government contractors understand their rights and oblig-
ations under government contracts in the field.*

See Geneva Convention Relative to rhe Treatment of Prisoners ef “ar, Aug
12, 1949, art. 4(A)4}, 6 U.S.T 3316, 3320, 75 UN,T.S. 135 {entered into force Feh, 2
19567 (ercinafier GPW.49; stating that civilian contractors accompanying the
armed forces become prisoners of war when captured by enemy forces); see also
INTERNATIONAL COMMITTEE OF THE RED CROSS, TARY ON THE ADDITIONAL
PROTOCOLS OF 8 JUNE 1977 70 THE GENEVS CONVEY OF 12 AUGUET 1948, at 515
(Sandoz et al. eds., 1987} [hereinafter PROTOCOL CO\MENTAR\] discussing the notion
of quasi-military status and whether civilians serving the armed forces fall under the
definition of combatantsi:

[Alny concept of a part-time status, a semi-civilian, semi-military sta-

tus, a goldier by night and peaceful citizen by day, also disappears. A

civilian who is incorporated in an armed o becomes a
meniber of the military and & combatant throughoat the duration of the
hostilities.

*See, ¢.g, Active Duty Service For Civilian or Contractual Groups, 32 C.ER
I 13

¢.g., GENTRAL SERVS. ADMIX. ET AL., FEDERAL AcquisiTioN REc. 52.237-111

Apr. 1984 H'Aeremaﬂ.er FAR] limposing a general duty on government contractors to

with site vet making no distinctions for combat

conditions, “Offerors or quoters are urged nd expected to inspect the site where ser-

vices are to be performed and to satisfy themselves regardmg all general and Jocal
conditions that may affect the cost of contract performance

“See THE DESERT STORM ASSESSMENT TEAM, REPORT TO THE JUDGE ADVOCATE

GENERAL OF THE ARMY, § I1ILF. Labor and Employment Law (22 Apr. 1992} [here-

inafter DSAT REPORT] ‘on file with the Center for Law And Military Operations. The




1995] ASSIMILATED STATUS FOR CONTRACTORS 3

Additionally, the trend of United States military logistics doc-
trine is to rely on greater contractor support in the field.5 Likewise,
United States government contract clauses fail to reflect this doetri-
nal trend.® Consequently, government contractors do not fully
appreciate the rights and obligations of their employees who serve
with the Armed Forces of the United States in the field.”

This article examines British and United States Armed Forces
practices that illustrate the concept of assimilation. It illustrates
the types of services that assimilated civilian contractors have his-
torically provided to the military. The historical relationship
between contractor employees and the armed forces demonstrates
that contractor employees hold military status in the field.

Judge Advocate General’s School, United States Army, Charlottesville, Virginia}
(observing that both the armed forces and civilians lacked notice of their rights and
obligations; note that the Desert Storm Assessment Team (DSAT) made no parallel
findings under §IILE, Contract Law—the DSAT referred the problem of civilians to
the labor and employment law arena). The DSAT found the following:
a. Civilian employeels] accompanying the force are, of course legitimate
targets of enemy artack. Additionally, they are subject to capture by the
enemy and the resulting POW status . . . For protection, civilian
employees needed uniforms, equipment, and, according to some,
sidearms (citation omitted). DOD Directives and Service Regulations
provided little guidance to commanders .

b. Some civilian employees . . . were confused about their status under

the law of war. This confusion existed even though the employees wore

desert camouflage uniforms and had protective gear and weapons (¢ita-

tion omitted),

Id.

*See Leon E. Salomon, Power Projection Logisties, ARMY, Oct. 1993, at 162,
171, where the Army's Deputy Chief of Staff for Logistics describes the future of
Army logistics capabilities:

We continue to look to commercial sources such as the logistics civil aug-

mentation program (LOGCAP) to support the warfighting effort. LOG-

CAP obtains civilian i during i to meet

T.S. Army wartime (or crisis) logistical support requirements through

advanced identification and planned acquisition of global corporate

assets

¢See, e.&., DEP'T OF ARMY, FIELD MANUAL 100-5, OPERATIONS, 2-2 (14 June 1993)
[hereinafter FM 100-] (pronouncing Army doctrine, as yet not implemented in the
Federal Acquisition Regulation (FAR,, that civilians form part of the total force). “To
meet future missions with a smaller force, the US Army conducts operations as a
total force of the active component, reserve components, and civilians acting in con-
cert with other services and allies.”

7 See Memorandum (with information paper) from Don Fuqua, Aerospace
Industries Ase'n of America, to George E. Dausman, Deputy Assistant Secretary of
the Army for Procurement, 5 (Nov. 10, 1991) [hereinafter AIA Memo] (on file with the
author and Directorate for Plans and Operations, Office of the Deputy Chief of Staff
for Logistics, DALO-PLP, United States Army, Pentagon). “The Army should clearly
define the conditions the contractors should expect to encounter and the services
they can reasonably expect.” Id.
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This article also reviews emerging government policies and
doctrine concerning United States citizen contractor employees in
the field and demonstrates how the government has institutional-
ized the concept of assimilation. This article further analyzes
United States government practice, in light of Schumacher v.
Aldridges and explains that current practice may not only assimi-
late contractor employees to the United States Armed Forces, but
also may vest them with veteran status.?

The purpose of this article is to propose amendments to the
DFARS (contained at the Appendix) that clarify the rights and oblig-
ations of contractor employees in the field, This article articulates
the historical, doctrinal, and legal bases justifying these amend-
ments, It also traces the many indicia of assimilation which show
that contractor employees serving with the Armed Forces of the
United States in the field unquestionably possess military status

Finally, this article analyzes the merits of proposed DFARS
notice provisions and explains why immediate consideration and
implementation of these provisions by the Defense Acquisition
Regulatory (DAR) Council is essential. This article also analyzes the
proposed DFARS notice provisions under criteria established by the
DAR Council,10 and discusses cost-benefits, rule-making impacts,
and policy considerations to demonstrate that the DFARS amend-
ments are essential to force projection doetrine.

B. Definitions

This subpart will articulate key definitions underlying the con-
cept of assimilation to the armed forces. These definitions are
derived from many sources for the purposes of clarifying terms used
in this article. This article contends that civilians may only assimi-
late to the armed forces if: (1) they accompany the armed forces; 12}
they serve with the armed forces; and (3) they serve in the field.

1, Assimilation to the Armed Forces—Assimilation is the de
facto and de jure status of contractor employees serving with the
Armed Forces of the United States in the field.!! The term reflects
military status granted to United States citizen contractor employ-
ees by operation of either international law,12 or domestic United

‘GGG F. Supp 41 D D.C. 1987

*See 32 CER pr. 47

“28ee DrF'T OF DEFENSE, DEFENSE FEDERAL AGQUISITION REG. SUPP. 201.201-1:2
June 1993' hereinafter DFARS]

“:See ProToco. COMMENTARY, supra note 1, at 515,

1See, e.5., GPW-49. supra note 1, art. 4Ai4), 6 U.S.T. at 3320 :concerning pris-
oner of war status attacking to cortractor personnel wha fall under the control of
enemy forces
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States law,!3 or administrative rule-making authority1¢ Contractor
employees assimilate to the Armed Forces of the United States
under the following conditions:

(1) They perform incident to government contract requir-
ing their services;15

(2) The government requires performance in the field or
on a contingency operation where the conditions expose
employees to loss of life or limb as a result of hostile
enemy activity;1¢ and

{3) The government integrates contractor employees into
the Armed Forces of the United States through unique
actions including official accreditation, issuance of uni-
forms and equipment, and predeployment training, as a
result of domestic law, agency policy, or international
law.17 As a result, these employees not only accompany
the armed forces but serve with the armed forces in a
direct military capacity.

2. Accompanying the Armed Forces—This term is inclusive of
all civilians whose presence is occasioned by some connection to the
armed forces. They may depend on the armed forces for their
employment, life support, or sustenance. The term is illustrated by
three groups of civilians that have historically accompanied the
armed forces: the camp follower; the retainer-to-the camp; and the
sutler.1® The term does not mean that a civilian has assimilated to
the force. A contractor employee must accompany the armed forces
as a precondition to assimilation.

128¢e G.I. Bill Improvement Act of 1977 § 401, Pub. L. No. 95-202, 91 Stat.
1433, 1448 (amending 38 U.S.C. § 108) [hereinafter G.I. Bill Improvement Act],

\See, e.g., 32 CFR. pt. 47

1See id. § 47.4(a)(2)

16See id. §§ 47.4(a)(3}; (b)(1)

1"See id. § 47.4(b)(3), citing criteria for determining veteran status for contrac-
tor employees who accompanied the armed forces during armed confliet, as follows:

[Clonsideration will be given to whether members of the group were

regarded and treated as civilians, or assimilated to the Armed Forces as

reflected in treaties, customary international law, judiciel decisions, and

U.S. diplomatic practice,
(emphasis added)

“8See generally FREDERICK B. WIENER, CIVILLANS UNDER MILITARY JUSTICE SINCE
1689, 7 (1967). The author describes the classes of civilians accompanying the
British armed forces in the field as follows:

Three classes are principally in question, The first of these were the refain-

ers to the camp.  officers’ servants; volunteers, i.e. young gentlemen

awaiting commissions; and women and children . . . . The second group

consisted of the sutlers, precursors of NAAFI [the British Navy And Air

Force Institution is—not to be confused with the American NAFI—the

equivalent of the American post exchange and club system]
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In the context of a combat deployment, the term traditionally
describes individuals “who accompany the armed forces without
actually being members thereof,” located in the field or on contin-
gency operations,1® However, the term includes contractor employ
ees who assimilate to the United States Armed Forces, during
peacetime, as members of the “civilian component” under treaty.2?
For example, the terms of the Supplementary Agreement to the
North Atlantic Treaty Organization (NATO) Status of Forces
Agreement (SOFA) assimilates “technical experts” (contractor
employees) to the “civilian component” {civil service! of the Armed
Forces of the United States.2!

For the purposes of this article, the definition includes all
United States citizens who perform services on behalf of the Armed
Forces of the United States, identified under terms of Articles 4(A) 4}
and (5} of the 1949 Geneva Convention Relative to the Treatment of
Prisoners of War (PW Convention of 1949).22 The article shows that,
in some instances, contractor employees may no longer fall in the
strict definition of Articles 4(A)(4} and (5) but may become classified
as auxiliaries or volunteers within the meaning of Articles 4(A) 13-

The third group comprised the civil departments of the Army as well
as the civil officers and civilian employees of the military portions of
the Army.
Id. femphasis added:.
188¢e GPW-49, supra note 1, art. 4A:41, 8 U.S.T. at 3320.
iSee Agreement Between the Parties to the North Atlantic Treaty Regarding
the Status of Their Forces, June 18, 1951, art. I{1)tbi, 4 U.S.T. 1792, 1794, 199
U.N.T.8. 67 tentered into force Aug. 23, 1953) [hereinafter NATO SOFA]. This agree-
ment defines civilian component to include contractors:
ibi “civilian component” means the civilian personnel accomparying the
force of a Contracting Party whao are in the employ of an armed service of
that Contracting Party, and who are nat stateless perso
of any State which
nationals of, nor ordinarily resident in, the State in which the force iz
locared.
d ’empha=)= added)

of June 19, 1951, between the
Fartle: to the North Allant]c Treaty Regardmv the Status of Their Forces With
Respect to Foreign Forces stationed in the Federal Republic of Germany, with
Protocol of Signature, Aug. 3, 1959, art. 73, 14 US.T. 531, 623. 481 UN.TS. 262
tentered into force July 1, 1963 [hereinafter Supplementary Agreement to the NATO
SOFA]. This agreement defines technical experts as part of the civilian component
deployed with NATO forces in Germany:
Technical experts whose services are required by a force and who in the
Federal territory exclusively serve that force either in an advisory
capacity in technical matters or for the setting up, operation or mainte-
nance of equipment shall be considered to be, and treated as, members
of the civilian component.
Id. temphasis added!
ee GPW-49, supra note 1, 6 U.S.T. at 3320,
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of the PW Convention.?3 In this article, United States citizen contrac-
tor employees not anly accompany the armed forces in the field, but
serve with these forces, pursuant to government contract.

3. Contingency Operation—This term envisions all military mis-
sions short of congressionally declared war. Contractor employees
will deploy in support of the Armed Forces of the United States dur-
ing contingency operations.24 This article adopts the statutory defi-
nition, as codified in Title 10 United States Code (U.S.C.)
§ 101(13).25 For the purposes of the article, reference to service “in
the field” includes service on contingency operations.

4. Contractor Employee—This term refers to all United States
citizen civilian contractor employees who perform services exclu-
sively for the United States government incident to a government
contract “in the field.”26 Although the term excludes all government
employees—such as civil service employees—it includes contractors
assimilated to the “civilian component” by operation of domestic law
or treaty.2? The term includes employees serving under contract
with the United States pursuant to circumstances delineated by
Article 4(A)(4) and (5) of the PW Convention of 1949.28

28ee id. 41A311)-(3), 6 U.S.T. at 3320; see also PROTOCOL COMMENTARY, supra
note 1, at 513

2See Anthony H. Kral, Need For External Support: Don't Try Fighting Without
It!, ARMY LOGISTICLAN, Jan.-Feb. 1993, at 28 (citing the Army’s experience with host
nation support and contracted support in Europe and Southwest Asia). “In the
future, the Army will find it difficult, if not impassible, to fight without external sup-
port. In essence, wartime host-nation support and contingency contracting have
become operational necessities.”

238ee 10 U.8.C. § 101{a)(13), Definition of Contingency Operation, which
defines the term as follows:

The term “contingency operation” means a military aperation that—(A)

is designated by the Secretary of Defense as an operation in which

members of the armed forces are or may become involved in military

actions, operations, or hostilities against an enemy of the Lnited States

or against an opposing military force; or (B) results in the call to, or

retention on, active duty of members of the uniformed services under

sections [12301, 12302, 12304], 673¢, 688, [12406] of this title, chapter

15 of this title, or any other provision of law during a war or during a

national emergency declared by the President or Congress.
Cf 10 US.C. § 127a, Expenses for Contingency Operations (outlining the funding

ism for Netional Contingen

wSee generally 32 C.ER. §4l‘4(5) 2) (discussing contractor employee eligibility
for veteran benefits) (“rendered service to the United States . . . as a result of a con-
tract with the U.8. Government to provide direct support to the U.S, Armed Forces”)

= See Supplementary Agreement to the NATO SOFA, art. 73, supra note 21, 14
UST. at 623

28ee GPW-49, supra note 1, arts. 44(4), (5), 8 U.S.T. at 3320 (referring to
whom prisoner of war status acerues on capture during international armed conflict)

(4) Persons who accompany the armed forces without being members

thereof, such ag civilian members of military aircraft crews, war corre-
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The term “contractor employee” incorporates all manifestations
of contractor employees serving in the field under government con-
tract and doctrine, The term includes Field Service Representatives
(FSR), as defined under the FAR,2% the DFARS,30 and service supple-
ments.3! The term includes employees of Contractor Plant Services
{CPS}, Contractor Field Services (CFS), and FSRs employed under
the Army’s Logistics Assistance Program.32 The term includes con-
tractor employees executing the Army’s Logistics Civil Augmentation
Program (LOGCAP).?% The term also includes individuals who pro-
spondents, supply contractors, members of labour units or of services
responsible for the welfare of the armed forces
pilots and apprentices, of the

merchant marine and the crews of civil aircraft .

28ee FAR, supra note 3, 87.203(d), defining technical representatives as follows:

Engineering and technical service. Engineering and technical services

Itechnical representatives} take the form of advice, training, or. ander

unusual circumstances, direct assistance to ensure more efficient or

effective operation or maintenance of existing platforms, weapon sys-
tems, related systems, and associated software. All engineering and

technical services provided prior to final Government acceptance of a

complete hardware system are part of the normal development, produc-

tion, and pracurement processes and do not fall in this category,

Engineering and technical services provided after final Government

acceptance of a complete hardware system are in this category except

where they are procured to increase the original design performance
capabilities of existing or new systems or where they are integral to the
operational support of a deployed system and have been formally
reviewed and approved in the acquisition planning process.

{emphasis added),

s3Sec DFARS, supra note 10, 237.203t
tives as follows:

Engineering and technical

(C} Field Bervice Representatives, which are employees of a manufac-

tarer of military equipment or components who provide a liaison or

advisory service between their company and the military users of their

campany‘= equipment cr components
“1See, e.g,, DEP'T OF ARMY FEDERAL ACQUISIT:oN REG. SUPP. 37.7001(90%, 1911110
May 1993) [heremaﬂ.er AFARS), defining field service engineers for the Army as
follows:

1901 Contract Field Service (CFS) Engineering. A CFS engineer is a con-

tractor employee wha has detailed knowledge of the function, design. or

of military systems, or His services

are required to perform analyses so as ro advise the using activity on

obtaining the most efficient use of a system or component

(91} Contract Field Service (CFS; Technician. A CFS technician iz a con-

tractor employee who provides on-the-job training to Department of the

Army personnel in the in operation, and maintenance of &

tem. equipment, or components

#%See DEP'T OF ARMY, REG. 700-4, LOGISTICS ASSISTANCE PROGRAM (LAP;, para. 3-
2b:22 Apr. 1991} hereinafter AR 700.

338ee DEP'T OF ARMY, REG, 700-137, LOGISTICS CIVIL AUGMENTATION PROGRAN
:LOGCAP; 16 Dec. 1985 'hereinafter AR 700-137)

defining field service representa-

rvices consist of .
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vide services under Department of Defense (DOD) Contracted
Advisory Assistance Services (CAAS) procedures.34

The terminology anticipates that a casual observer may mis-
take the contractor employee for a government employee in the
field. In most cases the contractor employee will have privity of con-
tract with a private employer, not the government. However, some
contractor personnel, such as advisors and experts, may have privi-
ty of contract with the government.33 On deployment, all contractor
employees appear, to the outsider, to be in privity of contract with
the government owing to assimilation to the armed forces.38

5. In the Field—This term refers to localities of imminent danger,
combat, or hostile fire as defined under Article 2, Uniform Code of
Military Justice (UCMJ).37 For the purposes of this article, a congres-
sionally declared war—"“time of war’—need not exist to trigger use of
the term. Thus, the term may include contingency operations.38

This term may include localities in the Continental United
States where units prepare for deployment to combat.®® The term
envisages potential loss of life or limb, or grievous bodily injury as a
result of prevailing circumstances.

6. Serving with the Armed Forces—The second requirement for
civilian contractor employees to assimilate to the armed forces is
that they “serve with” the armed forces. The term refers to an indi-
vidual or group that is an integrated into the armed forces.40 Thus,
“technical experts” assimilated to the “civilian component” of the
Armed Forces of the United States “serve with” the armed forces
when they deploy to Germany.4! The term deviates from the Geneva

2<8¢e DEP'T OF DEFENSE DIR. 4205.2, ACQUIRING AND MANAGING CONTRACTED
ADVISORY AND ASSISTANCE SERVICES (CAAS) (10 Feb. 1992) [hereinafter DOD DIR.
4205.2).

s5See FAR, supra note 3, pt. 37

s9See, e.g., Supplememarv Agreement to the NATO SOFA, supra note 21, art.
73,14 TU8.T at

918e 10 L S.C § 802(a)(10) note 70 (“Field Defined”); see also Hines v. Mikell,
259 F. 28 (4th Cir. 1919), cert. denied, 250 U.S. 645, (1919); Ex parte Jochen, 257 F.
200 (D.C. Tex. 1918); In re Di Bartolo, 50 F. Supp. 929 (D.C.N.Y. 1843),

#8ee 10 U.8.C. § 101(13).

*Memorandum from E.H. Crowder [The Judge Advocate General] to The
Judge Advocate, Port of Embarkation, Hoboken, N.J. (Apr. 3, 1918), reprinted in A
SOURCE BOOK OF MILITARY Law axD War-TivE LEGISLATID\I 730 (Weat Pub. Co., St
Paul, Minn. 1919) [hereinafter Crowder Memo]

032 C.F.R. § 47.4(b)(1)(iii) (discussing criteria considered by the DOD
Civilian/Military Service Review Board determining whether civilians are integrate
to the Armed Forces). “Integrated civilian groups are subject to the regulations, stan-
dards, and control of the military command authority” Id.

4:See Supplementary Agreement to the NATO SOFA, supra note 21, art. 73, 14
T.S.T at 623.
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Convention definition that limits those “serving with the armed
forces” to groups of auxiliaries and other “combatant” forces 42

For the purposes of this article, contractor employees “serve
with” the armed forces when they are “in the field,” even though not
subject to wartime UCMJ jurisdiction 43 Contractor employees who
serve with the Armed Forces of the United States in the field may
assimilate to the military. This article identifies the additional fac-
tors that indicate assimilation and the problems that this status
has created necessitating changes in government contract clauses,

II. The Problem

A, The Scenario

The introduction set the definitional framework for this arti-
cle. This section describes the context of the problem facing contrac-
tor employees in the field. Although this article cites examples of
problems stemming from deployments to Southwest Asia, the issues
remain the same in other regions and military operations.

Imagine an American technician working for a helicopter man-
ufacturer that sold the United States Army attack helicopters in the
early 1980s. His employer informs him that he is to accompany the
Army to an imminent danger zone to fix the helicopters when they fail 4+

Imagine his surprise when the Army issues him a uniform,*5
chemical protective gear,*s and a “noncombatant” identity card.*”
His employer tells him, however, that he will have to obtain a regu-

12Sec GPW-49, supra note 1, art, 4A11=(3}, 6 U.S.T. at 3320,

32 C.FR. § 47.41)(v} (citing criceria for awarding veterans benefits to con-
tractor employees, under revised language adopred in 1989). * Tlhose serving with
the U.8. Armed Porces may have been treated as if they were military . .. * Id,

48Sge DFARS, supra note 10, 237.203(d¥1iCI

4#AFARS, supra note 31, 37.7098-6, Uniforms (discussing circumstances of
issuel, “When contractor personnel are directed to wear uniforms or other special

clothing ders may issue on & temporary loan basis from available inven-
tories items of organizational field clothing and equipment and items of special cloth-
ing and equipment . . . > Id. See also DEP'T OF ARMY, REG, 670-1, WEAR a3

APPEARSNCE OF ARMY UNIFORMS AND INSIGNIA, para. 29-10a (1 Sept. 1992} {authoriz-
ing commanders to issue uniforms 1o contractors). “U.S. civilian personnel attached
to or authorized to accompany forces of the United States, including DA civilians are
authorized to wear utility uniforms only when required in the performance of their
duties and when authorized by the MACOM commander.” d. :emphasis added

s6See DEPT OF ARMY, REG. 735-5, para. 2-5 (28 Feb. 19941 hereinafter AR 735-51

<See DEF'T OF ARMY, REG. 600-8-14, IDENTIFICATION CARDS, TAGS, AND BADGES,
para. 8-3b (15 July 1992). “The purpose of the DD Form 489 is for identification of
civilian noncombatant personnel who have been authorized to accompany military
forces of the United States in regions of combat and who are subject to capture eni
detention by the enemy as prisoners of war." Id.
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lar passport and visa to enter the imminent danger zone.*® Two
weeks after the unit deploys, his regular passport and visa arrive:
ke notes that DOD civilians travelled on orders and an identifica-
tion card.4® The American technician takes a commercial flight,
because the contracting officer and operations officer could not
schedule him for a military flight.50 Other colleagues in a competi-
tor’s firm flew on military aircraft but the Air Force bumped them
from the flight in favor of cargo at a refueling stop en route.5!

Once in the imminent danger zone, the guards at the Army
unit keep turning the technician away from the work site, because
he does not have the right kind of identity card.52 His contract
states that he has the privilege to use the commissary and Post
Exchange (PX). However, the PX manager turns him out at the
check out line, because an international agreement with the host
nation prohibits contractors from using these military services.53

4See 22 C.FR. § 51.3{s), describing types of passports zs follows.

(a) Regular passport. A regular passport is issued to a national of the

Tnited States proceeding abroad for personal or business reasons.

(b} Official passport. An official passport is issued to an official or

employee of the U.8. Government proceeding abroad in the discharge of

official duties .

438ee Message, Commander in Chief, United States Army Europe, AEUGA-M,
subject: Passport/Visa Requirements for Desert Shield (1707452 Aug 90) (copy on file
with author; copy issued to author while serving at Headquarters, V Corps,
Frankfurt, Germany) (detailing differences between DOD civilians and contractor
personnel travelling to Saudi Arabia). “DOD civilians who travel by military aireraft
do not require passports or visas . . . Civilian contractors who are aponsored by DOD
will require passports and visas.” Id.

#Se¢ DEP'T OF DEFENSE, CONDUCT OF THE PERSIAN GULF WiR, FINAL REPORT TO
CONGRESS PURSUANT T0 TITLE V OF THE PERSIAN GULF CONFLICT SUPPLEMENTAL
AUTHORIZATION AXD PERSONNEL BENEFITS AcT oF 1991 (Pre. L. No. 102-25), at 603
(1992) [hereinafter DOD TITLE V REPORT) (describing eivilian support issues)
“Civilians travelling to SWA via military aircraft were accorded a movement priority
after military personnel.” Id.

5:Spe ler, AML" Assists in D: ARMY LoGISTICLAS, Mar -Apr.
1992, at 34, 36 ing depl i it by civilians flying on
United States Air Force aireraft during Operation Desert Shield). “To add to the frus-
tration, some deployers were bumped en route by higher priority passengers and
cargo.” Id.

#28¢e DOD TITLE V REPORT, supre note 50, at 603 (describing problems with
identification cards). “The absence of a standard civilian ID card resulted in different
identification systems. This practice caused occasional problems at security check-
points when the security guard, often a local national . . . failed to recognize the
validity of the particular card.”

#9See, ¢.g, Agreement Relating to a United States Milicary Training Mission in
Saudi Arabia, Feb. 8-27, 1977, Exchange of Notes, art. 9H, 8 U.S.T. 2409, 2412,
[hereinafter USMTM Accords] (prohibiting from using the v or
post exchange operated by USMTM). “The U.S, Military Training Mission will be
allowed to maintain food commissary stores and site supply stores for its members
and U.S. government employees. Use of these facilities will not be accorded to any
contractor of any nationality.” Id.
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The technician discovers that the unit he supports is to be
located at a “LOGBASE"3 only twenty-five kilometers from the
“FLOT” (Forward Line Of Own Troops).?5 He remembers something
from his Army days that civilians can only serve in the “rear” or
“COMMZ"” {Communications Zone).58 The commander insists that it
is alright and the technician anxiously travels with the unit to the
LOGBASE. On arrival, the technician discovers that the armor and
infantry are a two days road march to the rear of the LOGBASE.

The enemy conducts a raid and their infantry shoot at him
They capture the technician who had no means to resist.5” The field
commander decided not to issue the technician a weapon because he
thought that it would be too difficult to train him; and if armed, the
technician would only have caused trouble like those civilian “crooks”
in Vietnam 58 Additionally, the field commander believed that if
armed, the enemy would execute him as a guerrilla or mercenary.5®

#See WILLIaM G. PaGONIS & JEFF! L. CRUIKZHANK, MOVING MOUNTaINS 124
11992; (justifying Major General Pagoniss decision to locate logistics bases forward of
combar forces during Operation. Desert Shield). “If we didn't set up a logbase right ap
ab the front, we might be looking at real problems down the road. . . . As far as [ was
concerned, the location. was perfect for a large and relatively stable logbaze " Id
ee GEORGE B. DIBSLE, ET AL., LOGISTICS MANAGEMENT [NSTITUTE, ARMY
CONTRACTOR AND CIVILIAN MAINTENANCE, SUPPLY, AND TRANSPORTATION SUPPORT
DURING OPERATIONS DESERT SHIELD aND DESERT STORM, 1 STUDY REPORT, G-6 119981
[hereinafter LMI REPORT] !identifying the location of contractor personnel during
Operation Desert Storm:

s5See AR 700-137, supra note 33, para. s 2d Loutlining policy concerning use of
contractor personmel in military operaions; “(1: Normally, contractor personnel will

a0t be used forward of the brigade support area . . . . (5: Contractors can be used only
in selected combat support and combat service support activities. They may not be
used in any role that would ize their role as ” Id. But see DEPT

OF ARMY, REG. 750-1, ARMY MATERIEL MAINTENANCE POLICY AND RETAIL MAINTENANCE
OPERATIONS, para. 4-23b 11 Aug, 1994) Thereinafter AR 750-1] ‘restricting the use of
contract maintenance workers). Contractor maintenance personnel “will not be sta-
tioned permanently forward of the Corps rear boundary and . . . may travel forward
of the Corps rear boundary on a case-by-tase basis as individual equipment failures
occur Id

ce, e.g., Ann Devroy, U.S. Secks Release of 2 Held in Irag; Civilians Are Said
to Cross Border by Mistake, Wash, PosT, Mar. 18, 1995, at A19 (deacribing the dilem-
ma faced by two United States civitians, serving on defense contract with Kuwait
who accidentally strayed into Iraq). “The United States is seeking the release of two
American civilians being held by the Iraqi government after they inadverten:ly
crossed the border. . .. The two are civilian employees of the LS aireraft manufac-
turer McDonnell Douglas, which has a contract with the Kuwaiti air force . . ..” Id,
siSee E.A. GATES & GaRy V. CasiDa, WARTIVE LEGISLATION TEaM, REPORT T
THE JUDGE ADVOCATE CENERAL ‘Sept. 1993! [hereinafter WALT REFORT] iciting an
anonymous general officer, who said. “In Vietnam, placing the eivilian crooks in jail
was the best weapon | had against those personnel”}
<See Vincent A. Transamo, The Birth of the Seabees, MiL. ENo.. July 1992, at
76 iciting the popular—but legally questionable—raison d’etre for the creation of the
Navy's Combat Bartalions?. “Civiliana not only lacked the military training to defend
themselves and what they were building but, under international law, they could be
executed as guerrillas if caught bearing arms.” Id.
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Now the technician is shielding an oil refinery in enemy terri-
tory. He is accompanied by an Army Specialist and a Sergeant,
young enough to be his children. The Sergeant asserts that because
he is senior in rank, he will take charge of this group of prisoners of
war,80 and has a great escape plan. What if the armed forces went
to war, but no contractors decided to come?

B. Overview

Modern field conditions subject civilian contractor employees
to the dangers of international armed conflict.é! International law
has eroded many distinctions between civilian contractor employees
and military personnel who serve in the field.82 Unfortunately,
United States government contract procedures do not adequately
reflect the legal status—under both domestic and international
law—of its contractor employees in the field.3 As a consequence,
both government and contractor personnel perceive inequities in
their relative roles in the field.8¢

%8e¢e Code of Conduet For Members of the Armed Forces, Exee. Order No.
12,633, 53 Fed. Reg. 10,355, art. IV (1988} [hereinafter Code of Conduct] (reciting the
dut‘ of the senior prisoner of war to take charge). “If I am senior, I will take com-
mand, If not, I will obey the lawful orders of those appointed over me and will back
them up in every way.” 1d

$1Michael S. Williams & Herman T. Palmer, Force-Projection Logistics, MiL.
REV., June 1994, at 29, 31 (advocating increased use of civilians to support the Army
in the field. “Some logistics support missions must shift to the Department of
Defense (DOD) civilian component and the prwate sector . . . Private sector individu-
als and firms, providing essential logistics services will be present throughout the
theater of operations.” Id. See also DEPT OF ARMY, ARMY FoctUs 94, ForceE XXI
AMERICAS ARMY IN THE 21ST CENTURY, (1994) hereinadter ARMY Focus] (citing the
Army vision for the future):

Future battlefields will be different and more complex than 20th centu-

1y battlefields. . . . Increases in lethality likely to emerge in the early

part of the 21st century will so significantly change the complexion of

the battlefield that . . . America’s Army will be required to make major

changes in tactics, organizations, doctrine, equipment, force mixes, and

methods of command and control,
Id. at11

928ee PROTOCOL COMMENTARY, supra note 1, at 508, “The general distinction
made in Article 3 of the Hague Regulations, when it provides that armed forces con-
sist of combatants and non-combatants, is therefore [in light of Article 43(3), Protocal
1 to the 1949 Geneva Convention Relative to the Treatment of Prisoners of War] no
longer used." Id. See generaily Howarp 8. LEVIE, PRISONERS OF WAR IN INTERNATIONAL
ARMED CONFLICT (58 International Law Studies, 1979).

©iSee AIA Memo, supra note 7, at 7 irecommending changes to contract proce-
dures to remedy "[T]he of work should include
industry r i . Current contracts should
be modified to mclude 1nduery contingency requirements.” Id.

é41d. at 5, “Contractor personnel should be gram.ed the same type status
provided to tial civil service employ
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Nevertheless, the government trend is to rely on civilian con-
tractors to support its mission in the field.85 This is not a new trend,
however, and many myths persist concerning the status of civilian
contractor employees in the field.58 The problems associated with
civilian contractor employees stem from ignorance of their legal sta-
tus and the lack of doctrine to care for them in the field. The prob-
lems frustrate the total force concept, and prevent efficient force
projection. Contractor employees serving with the Armed Forces of
the United States serve the national interest: why then does the
United States treat them as pariahs?

C. Issues in Perspective

1. Department of Defense Dilemmas—The DOD Report to
Congress concerning Operations Desert Shield and Storm demon-
strate that the DOD has deliberately abandoned core capability in
support functions i in favor of combat strength.87 The DOD’s increas-
ing reliance on civilian contractors reveals disturbing gaps in logis-
tical planning.®8 Unless the DOD informs civilian employees about
their legal status in the field, few civilians will perform armed
forces contracts as originally bargained

The DOD Inspector General (IG) found that the military does
not provide adequate guidance to contractors deploying in support
of contingencies.89 Compounding the lack of guidance, the DOD IG

e8ee LML REPORT supra note 53, at G-6 “In the fut.ure as we ﬂgh( ‘come as
you are’ wars with an uncertain industrial base and high- tech weapon syste:
greater uwe of contractors and DACs Department of the Army Civiliana) mll be
required.” /¢

sefd, at. 2-7

©See DOD TiTLE V REPORT, supra note 50, at 600, discussing DOD's policy
assigning combat support roles to the civilian sector as follows

Civilians employed in direct support of Operations Deserc Shield and

Desert Storm were there because the capability they represented was

not sufficiently available in the uniformed milicary or because the capa-

bility had been conseiously assigned to the civilian component to con-

serve military manpower. It seems clear that future contingencies also

will require the presence and involyement of civilians in active theaters

of operations

#See Memorandum from John D. Caviggia to Depury Assistant Secrerary of
the Army for Logiatics et al., subject: Minures of Council of Colonels, 23 Fel f
Civilians Deployed to Support Army Operations (3 Mar, 1994) (recommending exten-
sive revisions 16 Army policy, regulation, and doctrine concerning deployment of civil-
ians in the field} {copy on file with the author and Directorate for Plans and
Operations, Office of the Deputy Chief of Staff for Logistics, DALO-PLP, United
States Army, Pentagon.

sDEP'T OF DEFENSE, OFFICE OF THE INSPECTOR GENERAL, CIVILIAN CONTRACTOR
OVERSEAS SUPPORT DURING HOSTILITIES, AUDIT REPORT No. 91-105, at 10 126 June
1991) (hereinafter DOD IG REPORT 91-105] (recommending changes to DOD
Directive 3020.37 by *requiring] provisions to safeguard contractor personnel per-
forming emergency-essential services during a crisis or hostile aituation )" 7d.
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also found that the government lacks adequate enforcement mecha-
nisms to ensure contractor performance during times of crisis.’
Despite the DOD’s promulgation of DOD Instruction 3020.37,7t and
DOD Directive 1404.10,72 the DOD has not implemented contract
clauses to enforce its policy. In 1994, the DAR Council rescinded
proposed DFARS amendments that would have implemented DOD
Instruction 3020.37.73

The Armed Forces of the United States response to the DOD
IG report stated that “[tlhe commander is charged by the Geneva
Conventions with protecting the lives of all noncombatants.”74
Notwithstanding commanders’ goed will, nothing in government
doctrine or contract “afford[s) contractor employees with similar pri-
orities, rights, and privileges accorded to DOD emergency-essential
civilians . . . ”75 This is an inequity that causes needless conflict
between government and the private sector.”8

2. Private Sector Perspectives—In 1993, the Logistics Manage-
ment Institute (LMI), reported its findings and recommendations
concerning Department of the Army and civilian contractor employee
support in the field during Operations Desert Shield and Storm.””

The LMI found that few contractors served with the armed
forces in direct combat,’® although all served in a Presidentially

*0fd, at 3 (citing DOD 1G Report 89-026 (7 Nov. 1888)).

MDEF'T OF DEFENSE INsTR, 3020.37, CoNTINUATION OF EsseNTiaL DOD
CONTRACTOR SERVICES DURING CRISES {6 Nov. 19901 [hereinafter DOD INSTR. 3020.37].

7DEPT OF DEFENSE DIR. 1404.10, EMERGENCY-EssEnTIAL (E-E) DOD U8,
Crmizey CIVILIAN EMPLOYEES (10 Apr. 1992) [hereinafter DOD DiR. 1404.10]

"See DFARS Withdrawal of Proposal, 59 Fed. Reg. 40,005 (1994) [hereinafter
DFARS Withdrawn Proposal] (citing the DAR Council rationale for withdrawing
clauses implementing DOD Instruction 3020.37). “Existing FAR and DFARS clauses
adequately address the Government's rights to terminate a contract and the contrac-
tor's duty to perform.” Id

#“DOD IG REPORT 91-105, supra note 69, at 19 (citing Memorandum from
Christopher Jenn to [DOD 1G], subject: Draft Audit Report on Civilian Contractor
Overseas Support During Hostilities (Project No. ORA-0019) (20 May 1991).

ld. at 12.

6See AIA Memo, supra note 7, at 5, recommending that the government give
the same treatment to contractors as civil service employees:

Contractor personnel should be granted official government travel sta-

tus so that they can move to and throughout the theater without need-

ing vieas and other approvals normally required of UsS, citizens (1. the

same type status provided to tial civil service

Other services could include industry access to Government prucessmg

of orders, passportsivicas, identification cards, medical immunizations,

provision of any special training/equipment, messing, billeting, and in-

theater clearances,

Id.

L MI REPORT, supra note 55.

781d, at 2-5, discussing numbers of contractors who crossed into Kuwait or Iraq
during the Ground Campaign:



16 MILITARY LAW REVIEW [Vol. 147

declared combat zone.?® The vast majority of contractor employees
served in “rear areas.”80 In some instances, the military had no
choice but to use contractor services.$! As a result, the LMI deter-
mined that the Army must improve its guidance concerning contrac-
tors in the field.82 Unfortunately, the LMI report does not present
recommendations for contractual solutions to the problem.

The study highlights gaps in doctrine concerning deployment
of civilian contractor employees.8 Although DOD directives, service
regulations, and field manuals help define responsibilities, the mili-
tary has not finalized details how civilian contractors should deploy
in the field.8 Currently, the government provides details to contrac-
tors via standard government contract clauses.3> The time has come
for the DOD to articulate its superior knowledge about service in
the field and place contractors on notice of site conditions.

The private sector wants the Armed Forces of the United States
to accord contractor employees similar treatment as government

We identified 34 personnel iof 998 contractor employees in theater. who
accompanied units into Iraq and Kuwait during the ground war. This
represents less than 1 percent of all contractor and DAC personnel who

were serving at the time. . . Their average stay was 80 hours. , . . We
identified no foreign contractors who accompanied units into Kuwait
or Trag

id

“*¢See Designation of Arabian Peninsular Areas, Airspace. and Adjacent Waters
as a Combat Zone, Exec. Order No. 12,744, 56 Fed. Reg. 2663 (1991" [hereinafter
Combat Zone Order’

#LMI REPORT, supra note 55, at il {discussing the location of the majority of
contractor employees), “Although some contractors performed their work with the
Corpe and Division support organizations, about 30 percent of them operated in the
rear areas. . . . Personnel were routinely deployed on a temporary basis from both the
rear areas and military unit locations to sites requiring assistance.” Id.

#1See id. at G-3, summing up the importance of contractors as follows

Contractors performed an essential and vital role in the theater. Given

the downsizing of the Military Services, the fact that a number of sys-

tems were fully contractor supported ie.g., mobile subscriber equipment

(MSE)], and the nonavailability of trained military technicians with all

the skills to date all the there was

1o viable option other than to use contractors to supplement the “green-

suit” maintenance.

s1d. at G-4 irecommending better policy concerning contractor employees in
the field). "The consensus of most of the respondents was that there is a role for con-
tractors and DACs on the battlefield, but it is mostly at echelons above corps. That
role needs to be more fully defined in applicable Army policy and procedure.” Zd.

2[d.

e<See Draft, The Army Mobilization and Operations Planning and Execution
System (AMOPES), Tab H (Contractor Personnel’ to Appendix 3 {Civilian Personnel,
to Annex E (Personnel} {undated draft obrained by author in January 1995; original
on file with Directorate for Plans and Operations, Office of the Deputy Chief of Staff
for Logistics, DALO-PLP, United States Army, Pentagon) [hereinafter Tab H, App. 3,
Annex E, AMOPES]

s5See FAR, supra note 3, 52.237-1,
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employees.8¢ Conscious that the military must maintain its own core
capabilities, the private sector also suggests that its employees
serve as a supplementary, and not as a replacement, force.87

3. Legislative Branch Perspectives—General Accounting Office
(GAO) studies raise three issues concerning contractor employees:
(1) whether the Army is prepared to receive and support civilians in
the field;88 (2) whether civilian contractor employees are performing
inherently governmental functions;89 and (3) whether contracting
officers are properly negotiating Contracted Advisory Assistance
Services (CAAS) which require deployment of civilian contractor
employees in the field %0

The GAO studied Army maintenance during Operations
Desert Shield and Storm. The GAO concluded that the Army does
not adequately plan for contractor services in the field.%! Confirming

#See AIA Memo, supra note 7, at 5, recommending that the government treat
contractor employees like civil service employees:

The Government should assume responsibility for critical personnel

actions for contractor personnel who will be deployed to the theater of

operation. Contractor personnel should be granted official government

travel status so that they can move to and throughout the theater with-

out needing visas and other approvals normally required of U.S, citizens

(ie. the same type status provided to mission-essential civil service

employees). Other services could include industry access to Government

processing of orders, passports/visas, identification cards, medical

immunizations, provision of any special training/equipment, messing,

billeting, and in-theater clearances
1d

S'LMI REPORT, supra note 33, at G-6, concluding that civilian contractor
employees are a valuable asset to the armed forces:

We believe that contractors should be a supplement to the logistics force

structure, used judiciously where applicabls, but should not be a

replacement force. The Army must come to grips (doctrinally) with the

role that it wants its contractors to play; then it must develop support-

ing policy and procedures. As one interview respondent mused, “After

all, would you hire out your infantry™
Id.

93(GGENERAL ACCOUNTING OFFICE, NATIONAL SECURITY AND INTERNATIONAL AFFAIRS
Div,, B-251383, ARMY MAINTENANCE (29 Apr. 1993) [hereinafter GAQ REPGRT B-
251383]

3#See GENERAL ACCOUNTING OFFICE, GENERAL GOVERNMENT D1v., B-241388,
GOVERNMENT CONTRACTORS: ARE SERVICE CONTRACTORS PERFORMING INHERENTLY
GOVERNMENTAL FUNCTIONS? (18 Now. 1991) [hereinafter GAO ReporT B-241388].

SIGENERAL ACCOUNTING OFFICE, GENERAL GOVERNMENT Div., B-256459,
GOVERNMENT CONTRACTORS: MEASURING COSTS OF SERVICE CONTRACTORS VERSUS
FEDERAL EMPLOYEES (10 Mar. 1994) [hereinafter GAQ Rzport B-256459].

#IGAO REPORT B-251383, supra note 88, at 3, reciting Army deficiencies con-
cerning use of civilian maintenance:

[The] Army’s strategy for accomplishing its wartime maintenance mis-

sion . . . is inconsistent with actual wartime maintenance practices

the wartime strategy does not consider the use of civilians this

inconsistency has led to an ineffective wartime GS [General Support)

maintenance strategy that exists today.
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this view in 1993, the Office of Management and Budget (OMB) sur-
veyed federal service contracting and concluded that government
reliance on contracted services results from shrinking government
employment.®2 Although no serious problems exist, CAAS proce-
dures burden government procurement. 93

Nevertheless, the GAQ issues are problematical. Although the
FAR exempts service contracts from proscriptions against personal
service contracts,® deployed contractor employees—wearing uni-
forms and using government life support—may look like govern-
ment employees.®5 The nature of service in the field—imposing
weapons training, uniform policies, and restrictions on liberty—
appear to have little to do with the basic service contract and could
violate proscriptions against personal service contracts.®6

4. Judicial Branch Perspectives—In 1987, Schumacher v.
Aldridge, a controversial decision of the United States District
Court for the District of Columbia, paved the way for members of
the Merchant Marine to claim veteran status.%7 Schumacher articu-

siSee Summary Report of Agencies’ Service Contracting Practices, 61 Fed Cont

NAj 55 (Jan. 17, 1994) [hereinafter OMB Report], reporting the January 13

1994 OMB findings concerning seventeen federal agencies, and finding as follows:
Government reliance on contracted services is increasing and many
agencies are being required to do more with less staff.

Agencies often assume that additional government personnel will not be
authorized and therefore, there is no alternative but to contract for
needed services

The statements-of-work used to describe the specific tasks or services to
be procured by contract are frequently so broad and imprecise that ven-
dors are unable to determine the agency’s requirements -

alg,

s8ee FAR, supra note 3, 37,101, deseribing service contracts as follo
Some of the areas in which service contracts are found include the fo
lowing;

ia} Maintenance, overhaul, repair, servicing, rehabilitation, salvage,
modernization, or modification of supplies, systems, or equipment.

id: Advisory and assistance services.
(e Operation of Government-owned equipment, facilities, and systemz.

gl Architeet-Engineering .

ssSee Larry L. Toler, Civilians on the Battlefield, ARMY LOGISTICIAN, Nov.-Dec
1994, at 2, 5 (relating how the DOD and contractor civilians are assigned in the
field). “Deployed civilians will now be temporarily detailed to the LSE for command
and control and will report directly to the intheater chain of command.” Id.

sSee FAR, supra note 3, 37.101, defining personal services contract as “a con-
tract that, by its express terms or as administered, makes the contractor personnel
appear, in effect, Government employees (see 37,104}

665 F. Supp. 41D.D.C. 19871
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lates significant issues concerning government contracts requiring
performance of services in the field.% This case persuaded the DOD
to promulgate new rules determining whether contractor employees
actually render military service pursuant to contracts in the field.99

In the wake of Schumacher, the DOD Civilian/Military Service
Review Board (DOD C/MSRB) established new rules which articu-
late the concept of assimilation.100 This article will apply these
rules to determine whether modern conditions of deployment vest
contractor employees with military status and will demonstrate
that the existence of the DOD C/MSRB evidences government
recognition of the validity of the concept of assimilation.
Accordingly, the DOD C/MSRB’s evaluation criteria alert contract-
ing officers to site conditions that may classify contractor employees
as bona fide members of the Armed Forces of the United States.

The potential conditions of contractor employee service in the
field beg for contractual notice provisions. Therefore, this article
proposes DFARS notice provisions. These provisions are the corol-
lary to the historical practices of the Armed Forces of the United
States evidenced by doctrinal and legislative treatment of contrac-
tor employees. This article will now articulate the historical and
doctrinal bases for the proposed notice provisions.

IIL. Historical Overview of Contractors in the Field

A. General

The hypothetical situation illustrated the contemporary issues
that contractor employees face in the field. However, the problems
are not new: defense contractors always have plagued comman-
ders.10! Historically, government contracts have been essential to

]d.
98¢ Active Duty Service for Civilian or Contractual Groups, 32 C.F.R. pt. 47,
54 Fed. Reg. 39,993 (1989),
1wfd.
1018ee C.G. CRUIKSHANK, ELIZABETH'S ARMY, 28 (Oxford Univ. Press 1946)
i faced by Eli in ferrying troops to the

the
Continent on campaign).
The masters of these vessels were seldom eager to give their services,

for government work of this sort seriously interfered with their private
‘rading activities. Men were at best unprofitable cargo, and at the worst

they left disease behind. . , . [Als a general rule, it was necessary to use

i hants would agree to itute soldiers for

more profitable merchandise.
1.
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armed forces’ success'%? and contractor employees have served pivotal
roles incident to government contract.19 Accordingly, the govern-
ment has granted contractor employees special privileges and
unique status in the field.

Government practices have historically assimilated contractor
employees to their armed forces. Government practices concerning
treatment of contractor employees in the field include the following:

(1) granting them prisoner of war status;

{2) exempting them from compulsory military service;
(3) conferring upon them relative rank;

(4) subjecting them to military justice or discipline;

(3) assimilating them to the civilian component of the
armed forces,

Using these practices as a benchmark, the following discussion
examines the status granted by the British and American governments
to civilians accompanying or serving with the armed forces in the field.

B. The British Military Legacy

The legacy of British military history illustrates ancient prac-
tices concerning the status of the civilian contractor in the field 104
British practice included: (1) subjecting civilians to military justice;
¢2) exempting civilians from military service; and {3) granting con-
tractors relative rank. The key to understanding British, and later
American practices, is in its classification of civilians

The British Army classified those who were not combatants
(i.e., infantry, artillery, or cavalry) as either camp followers, retain-
ers-to-the-camp, or sutlers.105 These classifications existed in both
the British and United States military establishments well into the
twentieth century.l08 Later, these establishments absorbed these
classes of civilians into their hierarchies converting noncombatants

1625eg geneml[} ERva RISCH, SUPPLYING WASHINGTON's ARMY (Maurice ]\Iatloff
ed,, 1981! idescribing the evolution of the Army's Quartermaster and Transportation
Corps and each department’s use of contracted supply and services!

163See generally Byrox FARWELL, QUEEN VICTORIA'S LITTLE Wars 263 11872

ing British Army during the century’ A

particularly interesting example is the Nile Campaign o reliove General Gordon at
Khartoum. “The most controversial of all Walseley’s ideas, but vital to his plan of the
campaign, was that the Nile and its cataracts could be negotiated by specially built
whale boats manned by skilled boatmen such as Canadian voyageurs " Id

1e«See generally CRUIKSHANK, supra note 101 see al/sc RE. SCOULLER,
ARMIES OF QUEEN ANNE {Oxford Univ. Press 1066,

1c8Se¢ WIENER, supra note 18 and accompanying text.

w03See generally FRANCIS A, LORD, CIVIL WAR SUTLERS aND THEIR WARI

19691
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into combatants. In this way, the British legacy set the foundation
for the composition and regulation of civilians accompanying and
serving with the armed forces in the field.

1. The English Civil War—The English Civil War witnessed a
revolution in military supply and organization.!07 English military
procurement practices of the seventeenth century foreshadowed
those of eighteenth century colonial forces.198 Two English practices
are of note during this period. First, the English subjected sutlers or
victuallers tc Army control via regulation and military justice.
Second, the English exempted certain types of civilian from military
service,

In 1642, The Royalist Army regulated “[clommissaries of [v]ict-
uals and ammunition” under terms of its Lawes and Ordinances of
Warre. 102 The ordinances forbade the sale of defective food;!10 for-
bade soldiers from becoming victuallers;!!l and regulated a vict-
ualler’s association with soldiers in camp.112 The Royalist comman-
der had discretion to punish victuallers for violations of these ordi-
nances.118

Thus, it was no coincidence that Cromwell’s Parliamentary

107 1ax GENTLES, THE NEW MODEL ARMY IN ENGLAND, IRELAND AND SCOTLAND,
1645-1653 (1992) (describing the ascendancy of Cromwell's premier fighting force
during the English Civil War), But see MARK A. KISHLANEKY, THE RISE OF THE NEW
MoDEL ARMY (Cambridge Univ. Press 1979) (asserting a revisionist view that the
New Model Army represented nothing new in English military development).

103S¢e GENTLES, supra note 107, at 41, describing the nascent procurement sys-
tem of the New Model Army as follows:

The system of provisioning was administered efficiencly and, by deliver-

ing materiel to the army when it was needed, was instrumental in

achieving the victories of 1645, Based upon prompt payment in cash,

this new centralized system soon supplanted other schemes for equip-

ping the army.

1PETER YOUNG & WILLIAM EMBERTON, THE CAVALIER ARMY: ITs ORGANIZATION
AND EVERYDAY LIFE 172, 184 (1874).

us]d. (setting forth rules governing victuallers)

Victuallers Issuing Naughty Victuals. No victuallers shall presume to

issue ar sell unto any of the Army, unsound, unsavoury, or unwholesome

victuals, upon pain of imprisonment, and further Arbitrary punishment.

11/, (reciting the rule prohibiting soldiers from selling to other soldiers)

No soldier must be a Victualler, No soldier shall be a victualler without

the consent of the Lord Generall, or others authorized upon pain of pun-

ishment at discretion.”

12]d. (setting forth hours of business):

Unseasonable Hours Kept by Victuallers. No victualler shall enrtertain

any soldier in his house or tent, or hut, after the Warningpiece at night,

or before they be appraised by the Marshall Generall, upon severs pun-

ishment."

57d,
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forces adopted the ordinances virtually verbatim, 114 In this way, one
group of civilians serving with the armed forces in the field found
themselves integrated to the military in the interests of military
discipline and justice.11®

Another English practice included exempting certain civilian
contractors from compulsory military service. In 1645, Parliament
exempted a variety of individuals from service with Cromwell's New
Model Army.116 Thus, English seventeenth century practices paral-
lel American practices of the twentieth century.117

2. Eighteenth and Nineteenth Century Usages—The British
practice of court-martialing civilians and conferring relative rank on
certain contractors foreshadowed assimilation practices of the
Armed Forces of the United States in World War II. These practices
demonstrate how groups of civilians in the field may assimilate to
the armed forces.

English statute authorized the British Army to exercise courts-
martial over its civilians as follows:

All Sutlers and Retainers to a Camp, and all Persons

whatsoever Serving with Our Armys [sic] in the Field,

tho’ no inlisted [sic] Soldiers, are to be Subject to Orders,

according to the Rules & Discipline of War,118

In this way, the British Army treated its civilian employees

114See CHARLES H. FIRTH, CROMWELL'S ARMY: A HISTORY OF THE ENGLISH SOLDIER
DURING THE CiviL WaRs, THE COMMONWEALTH, AND THE PROTECTORATE (THE FoRD
LEcTURES) 409, app. L (London, 3d ed. Methuen 1812! {setting forth the New Model
Army’s Articles of War).

1:51d. at 284 irelating the jurisdiction of the New Model Army’s Provost
Marshali. “The business of the judge advocate was to draw up charges. . . . The cus-
tody of the prisoners and the infliction of the punishments were in the handa of the
provost-marshal-general of the army. . . . Not only the soldiers but all the civilians
wha followed the army were under his jurisdiction.”

1158ee GENTLES, supra note 107, at 31, chserving that exemptions from milicary
service are not a new invention:

By 25 February 1645 an impressment bill was sent to the Lords. .. . The

long list of people and cccupations exempt from impressment made it

clear that it was the poor who were being targeted . . . all clergymen.

scholars, students at law or university, esquires’ sons, MPs or peers

mariners, watermen, fishermen and tax officials were exempt.

11:See Schumacher v. Aldridge, 665 F. Supp. 41, 47 (D.D.C. 1937), “Because of
their importance to the military, merchant seamen were exempted by Congress from
induction inta the armed forces for the duration of their service in the Merchant
Marine," Id.

“Se WIENER, supra note 18, ar 22 iquoting the “camp follower article,” art
23, sect. XIV, British Articles of War of 1747). Sec also Gregory A. McClleland. The
Problem of Jurisdiction Over Civilians Accompanying the Forces, 117 MIL. L. REv.
153 (1987). See generaily WILLIaM WINTHROP, MILITARY Law axD PRECEDENTS 903
{Government Printing Office, reprint 19207 /2d ed. 1896} ireproducing examples of
military codes dating from the eleventh century?.
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like its combatants. Up to thirty-five percent of the British Army
during the Revolutionary War consisted of civilians.119 At this time,
the British Army’s civil branch included accountants, commissaries,
clerks, and physicians—many were “pure civilians” on contract with
the Army.120 Of these civilians, clerks had served as integral parts
of small units since Elizabethan times.12! The civil departments
also included contract employees such as “Waggon Master, a
Paymaster, servants, sutlers, artificers, drivers, [and] conduc-
tors.”122 The British Army subjected them all to military justice in
the field. Significantly, the British statute became a fixture in the
American Articles of War between 1775 and 1917.123

An American authority would later opine, on the jurisdiction of
courts-martial, that contractor employees were “subject . . . to mili-
tary command, and as a necessary consequence to military law; so
that the proof of their submission to cne, would seem decisive of
their subjection to the other.”124 In British practice however, few
contractor personnel found themselves before the drumhead.125

Another practice that the British Army used to assimilate its
contractor employees included conferring on them relative rank.
During Wellington's campaigns against Napoleon, the British Army
integrated its noncombatant members by conferring relative rank
upon them.126 This practice, mirrored by United States practice,

SWIENER, suprae note 18, at 86

:27d. at 88 (describing personnel comprising the civil departments of the
British Army in 1781). “The Quarter Master General had waggoners and storekeep-
ers, all of them pure civilians, as were several varieties of artificers directed by the
Engineer.” Id,

1118e¢ CRUIKSHANK, supra note 101, at 43 (noting the importance of paperwork
in the sixteenth century). “Next to the captain the most important individual in the
company administration was the clerk, a non-combatant, who had great influence,
which was seldom used in the interest of the Crown.” Id.

1228¢¢ WIENER, supra note 18, at 161 (describing the Convention Army under
General Burgoyne)

12ald. at 22-23 (discussing the evolution of the United States version of the
camp follower article in its Articles of War). “[Tlhe same camp follower article was
copied verbatim, and indeed was carried on the statute book in that identical form
for over 140 years, from 1775 to 1917 Id.

12i8ee Crowder Memo, supra note 39, at 730,

1255¢ce WIENER, supra note 18, at 278 (Listing trials of all civilians by British
Army General Courts-Martial between 1775 and 1783. Of 228 civiliane tried—exclu-
sive of mariners and ships masters—the British court-martialed only 18 contractors).

28See id. at 191, which discusses relative rank as follows:

[The British] conferred relative rank on the seveml members of the civil

3, judge advccates—so

that they could be more into the 1

military community of which, in fact they were an indispensable part. . . .

All of them, however, were regarded as non-combatants.
{emphasis added).
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gave civilian combat service support employees military status
Today, British and United States Armed Forces have militarized
combat service support functions previously performed by contrac-
tor employees. Thus, twentieth century contractor employees are
merely substitutes for military personnel.l27 In this way, the twenti-
eth century term “noncombatant” merely means that these employ-
ees do not perform a combat arms function (such as infantry).

C. The Early American Experience

The United States military has contracted for services since
the Revolutionary War.128 The American military experience with
contractor employees parallels British experience. This section
examines American practices towards contractor employees includ-
ing: (1) issuing them government-furnished property; (2) granting
them exemptions from military service; (3) conferring on them rela-
tive rank; and (4) granting them prisoner of war status.

1. Army Transporters—Like the New Model Army, the
Revolutionary Army relied on contracted supply and services.128
Among the most sought after contractors were teamsters and “wag-
goners.”130 Not only did these contractors pull supplies to the troops
in the field, they accompanied the force as drivers for their “trains
of artillery."13! The problem was retaining enough contractors to
haul Washington's artillery, supplies, and troops.

The military tried unsuccessfully to raise and maintain an
enlisted corps of wagoners.132 Like their British predecessors, the
American Army's civil departments—Quartermaster General and
Wagonmaster General—resolved their lack of core capability

1@:See Toler, supra note 95, at 4 {making the argument, conveyed by the Army's
Judge Advocate General's Corpa during an Army Materiel Command (AMC! task
force studying civilian issues, that civilians are combatants!, "Civilians who take
part in hostilities may be regarded as combatante . Since AMC civilians augment
the Army in areas where technical expertise is not available or is in short supply,
Lhey in effect become substitutes for military personnel who would be combatants

1288ee generally DEF'T OF ARMY, CH. MIL. HIST., STUDY, CONTRACTING I WAR (15
May 1987; (copy on file with author and Office of The Judge Advoeate General,
Contract Law Division, DAJA-KL, United States Army, Pentagon..

158ee generally JadEs A Hustox, THE SINEWs OF WaR: ARMY LOGISTICS 1775+
1953 (1966,
tSee RISCH, supra note 102, at 75 idescribing critical logistics issues of the
Revolutionary War). “Providing enough wagoners was a critical problem. Mifflin
[Washington’s Quart.ern]a=ter General] had hired civilian wagoners in 1775
Washington, in January 1777, directed the Quartermaster General to hire wagoners
from among the inhabitants and not employ soldiers” Id.

“1/d. at 75 1describing transportation procurement problems:

wid. at 76
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through contract.138 However, these contracts brought attendant
problems with disciplining contractor employees and ensuring per-
formance. The American solution was to issue government-fur-
nished property to the contractor.

The American practice of providing government-furnished
property to civilian centractors is another indicia of assimilation.13¢
In 1775, the Army established a practice of providing government-
furnished food and supplies to sustain private contractors. During
the course of a wagoner’s employment, Army delays forced local offi-
cials to issue public feed to wagoners to sustain their horses.135
Recognizing certain advantages from issuing government-furnished
property to contractors, the DOD continues this practice today.13¢

The Revolutionary Army not only furnished its property to con-
tractors, it exempted certain contractor employees from the draft. In
1779, to encourage wagoner service, the Continental Congress rec-
ommended that the states exempt wagoners from compulsory mili-
tary service 187 In this manner, civilian contractors performed ser-
vice equivalent to active duty while sorving with the armed forces in
the field. These practices carried into the following century, as a
means of encouraging contractor support to the armed forces.138

d. at 87. Cf. GENTLES, supra note 107, at 48, describing transportation
requirements to deliver monthly pay to the New Model Army, “Delivering money was
a major operation invelving wagons, teams of horses and guards. . . . Twenty-five
chests were required to carry less than a month’s pay to the army in Dorset in
August 1845 . . . requiring twenty-two horses in four teams, and eight drivers.”

1%See FAR, supre note 3, pt. 45

193See RISCH, supra note 102, at 81

[Qluartermasters detained hired wagons long beyond the time for which

the owners had contracted to serve, . . the owners resorted to the public

forage magazines to feed their teams, Congress formalized this proce-

dure in the regulation of 14 May 1777, The cost of such forage was

then deducted from the money due the owner ... ."
Id.

126See FAR, supra note 3, pt. 45; see also Steven N. Tomanelli, The Duty to
Eliminate Competitive Advantage Arising from Contractor Possession of Government-
Furnished Property, 142 MiL. L. Rev. 141 (1993).

1wRIscH, supra note 102, at 87 (discussing exemptions from military service).

[A]1l states exempt wagoners from militia duties and any related fines while they

were employed in the service of the United States and that the length of time of such
service should be considered as their tour of duty in the militia.” Id. See also
Memorandum of Law, Office of The Judge Advocate General, DAJA-IA, from W. Hays
Parks, subject: Executive Order 12,333 and Assassination, 8 (2 Nov, 1989), reprinted
in ARMY Law. Dec. 1989, at 4 (discussing immunity from military service as an indi-
cator of civilian employment that is equivalent to military service).

1#8ee HUSTON, supra note 129, at 170 (relating American Civil War personnel
shortages and efforts to encourage civilian service)

A problem which had manifested itself in every war was more pronounced

during the Civil War: that of finding men, either military or civilian, to

perform the necessary service duties for the staff departments. . . . Draft

exemptions were sought for teamsters to encourage them to drive army

wagons to western posts; however, teamsters were not only difficult to

find, but very often proved to be recalcitrant employees
Id.
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2. Sutlers—The history of sutlers in the United States Army
during the 1800s provides additional evidence concerning assimila-
tion of contractors to the armed forces. The United States Army
assimilated sutlers to its civil component, by conferring relative
rank on them, and treating them as prisoners of war if captured.

During the Revolutionary War, the Army had classified sutlers
as camp followers, with attendant status.139 At that time, the sutler
was subject to courts-martial incident to accompanying the force in
the field. 140 However, by 1822, the Secretary of War appointed all
sutlers as members of the civil component—thus giving them a
monopoly on a designated post.14! The Army also conferred on the
sutler a “definite and respectable rank.”42 The sutler was “consid-
ered superior to enlisted men, but without line authority. . . ."142
During the Civil War, the sutler “could be taken prisoner and
exchanged like soldiers.”14¢

During the Civil War, the terms of the Dix Hill Cartel fixed the
status of sutler as a prisoner of war.!4% In addition to sutlers, the
Dix Hill Cartel accorded prisoner of war status to “teamsters and
other civilians in the actual service of either party . 146 The
Lieber Code clasgified sutlers and contractors as public enemies enti-
tled to prisoner of war status.}47 In this way, the contractor employ-
ee achieved military status that continued into the next century.

s55See Davio M. DELO, PEODLERS AND POST TRADERS: THE ARMY SUTLER ON THE
FRONTIER 14 (1992). *[Tjhe sutler was simply a civilian who provided a logistical ser-

vice for the Army . . . his role was limited; he had lirtle official status or was nat
involved in battles or policy.” /d.

wold, at 51.

“d, at 53,

#2ld. at 50, 54 idescribing the elevation in esteem of sutlers). “This former
camp fellower, who was treated like & bastard child for hundreds of years, was now a
recognized and integral part of the U.8. Army. He had rank and a home . .. " Id,

«#3/d. at 64 ideseribing relative rank), “An 1835 regulation reconfirmed that
the sutler was considered superior to enlisted men, but without line authority; that
he was appointed by the Secretary of War for four years. .. " Id.

aald. at 133,

wsSee generally Howarp 8. LEVIE, DOCUMENTS 0N PRISONERS OF WAR, 60
INTERNATIONAL Law STUDIES (1979] [hereinafter POW Docs]

18ld. at 35. See also HUSTON, supra note 129, at 170 {describing teamster
exemptions from the Civil War draft!. “Draft exemptions were sought for teamsters
to encourage them to drive army wagons to western posts. . . " Id.

1iSee POW Docs, supra note 145, at 35. The Lieber Code held.

A prisoner of war is & public enemy armed or attached to the hostile

army for active aid . . . . Moreover, citizens who accompany an army for

whatever purpose such as sutlers, editors, or reporters of journals, or

contractors, if captured, may be made prisoners of war, and be detained

as euch.
Id. (emphasis added
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D. Twentieth Century Practices

The American mid-twentieth century experience featured
alternatives to civilian contractor support in the field. The Armed
Forces of the United States assimilated civilian functions to meet
worldwide threats.148 Consequently, the armed forces used the ser-
vices of diverse organizations whose members had differing rights
and obligations.11% Eventually, Congress enacted legislation to
afford benefits to civilians who served with the United States
Armed Forces in the field.150

1. Stevedores and Members of Civil Crews—In 1918, The Judge
Advocate General, Major General Crowder, opined that the Army
could court-martial a stevedore hired by the Quartermaster
Department, for stealing an army uniform aleng the docks in
Hohoken, New Jersey.131 The laborer was subject to court-martial
as a person “accompanying or serving with the armies of the United
States in the field” pursuant to article 2(d), Article of War.152
General Crowder’s rationale was as follows:

The operation of the line of communication stretching
from the bases of supplies to the battlefield is as essential
as maintaining troops along the fighting line, and, indeed
the latter depends upon the former. It cannot be well
asserted that those who serve along the line of communi-
cation are not serving with the army in the field; and
these lines must necessarily include the bases and extend
thence to the zone of actual warfare.153

148Se¢, ¢.g., HuGH B. CavE, WE BUILD, WE FiuT! THE STORY OF THE SEABEES 2
(New York, 1944) (describing the Navy's transition from civilian contractor labor to
military construction battalions).

Brave civilians were not enough. Courage alone is not enough. This was

a new kind of war. . . . Men were needed who could defend themselves

while building such bases, for until the facilities were constructed . . . no

combat force of any size could be moved in to provide protection. The

men who built those advance bases wold have to supply their own pro-

tection.

wold.

195¢e G.1. Bill Improvement Act, supra note 13
15:Se Crowder Memo, supra note 39, at 727.
1274,

11d. at 730 (emphasis added).
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General Crowder noted that courts-martial jurisdiction also
attached to two members of chartered civilian ships.134 Although
this case no longer supports peacetime extension of courts-martial
jurisdiction over civilian contractor employees, in light of Reid v
Couert, 155 it illustrates the scope of the term “in the fleld” As a
result, the case supports the view that ecivilians could even assimi-
late to the armed forces while in the Continental United States.

2. Women in the Army—The Armed Forces of the United States
integrated women as contractors or auxiliaries before 1943138 The
experience of women and their efforts to gain full military status in
the United States military during the twentieth century reinforces
the view that contemporary contractor employees perform, in cer-
tain circumastances, service equivalent to active duty. Among the
first groups of women to obtain recognition for their service in the
field were the Signal Corps Female Telephone Operators Unit of
World War I and the Quartermaster Corps Female Clerical
Employees serving with the American Expeditionary Forces in
World War I.157

The United States Army contracted for the services of the
aforementioned groups to remedy a shortfall in personnel.13¢ Each
group obtained “privileges very similar to those of the Army Nurse
Corps.”139 At the time, the Army Nurse Corps was classified as “a
military organization, but without rank, officer status, equal pay, or
Army benefits such as retirement and veteran’s rights 180
Fortunately, each group obtained veteran status as a result of feder-

wid, %t 731, See also Ex parte Gerlack, 247 . 616 (SD.N.Y. 19171 -holding
that a civilian who disobeyed an order 1o atand watch while underway at sea. was in
the field’; Hines v. Mikell, 259 F. 28 (4th Cir. 1919: tholding that a civilian stenogra-
pher employed by the Army at Camp Jackson, South Carolina, was subject to the
Articles of War, because he was serving with the army in the field when he violated &
military orderi; Ex parte Reed. 100 U.8 13 :1878: iholding that the Navy could
court-martial a civilian paymaster’s clerk on contract theory?

The place of paymaster’s clerk is an important one in the machinery of

the navy. Their appointment must be approved by the commander of the

ship. Their acceptance and agreement to submit to the laws and regula-

tions for the government and discipline of the navy must be in writing,

and filed in the department, . . . They are required to wear the uniform

of the service, they have a fixed rank; they are upon the pay-roll, and

are paid accordingly They may also become entitled to a pension and

bounty land.
1d. at 21 icitation omitted!

53354 U.S. 111957

1:6See generally MaT7IE E. T2EAOWELL, TEE WOMEN'S ArMY CoRPS 1Kent R
Greenfield. ed., 1954

33See Schumacher v. Aldridge, 665 F. Supp. 41. 44:D.D.C. 1987,

19See TREADWELL, supra Tote 136, at 6

ld
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al legislation enacted in 1977.161 This legislation established the
DOD Civilian/Military Service Review Board which favorably
reviewed the womens' group applications, that requested veteran
status, ex post facto.162

The Army’s alternative to contracted labor included women
auxiliaries. Like the telephone operators, the Army originally
denied veteran benefits to members of the Women's Army Auxiliary
Corps (WAAC).182 The WAAC, as originally envisioned, was “to be a
corps of 25,000 women for noncombatant service; it was ‘not a part
of the Army but it shall be the only women's organization autho-
rized to serve with the Army, exclusive of the Army Nurse
Corps.’"16¢ The WAAC eventually entered the Army as a regular
part of the Armed Forces of the United States with regular
benefits 165

3. The Fighting Seabees—In contrast to the Army experience,
the Navy militarized its civilian labor force. The history surround-
ing the Seabees’ raison d'etre exposes some of the myths associated
with contractor employees in the field.166 In December 1941, the
Japanese overran Wake Island, Guam, Cavite, and Corregidor.167
The Naval Civil Engineering Corps (CEC) had hired civilian con-
tractors to build military installations at these locations,168 When
the Japanese invaded, civilian contractor employees found them-
selves in a combat zone.169 Not surprisingly, the unarmed civilians

18:See G.1. Bill Improvement Act, supra note 13

1928¢e 38 U.S.C. § 106, note (setting forth the rules and regulations that imple-
ment the G.1. Bill Improvement Act of 1977).

15:Spe TREADWELL, supra note 156, at 19

164d, (quoting legislation that proposed creation of the WAAC in 1941)
(emphasis added)

635ee Memorandum from Chief Military Affairs, Office of The Judge Advocate
General, DAJA-AL, to Assistant Chief of Staff, G-1, subject: S. 924, a Bill “To Define
Service as a member of the [WAAC] as Active Military Service Under Certain
Conditions” (3 July 1951} (note for retained copy citing the act which converted the
WAAC from auxiliary to full military status). The memorandum stated that

[tlhe WAAC was established by Public Law 554, 77th Congress (Act of

May 14, 1942 (36 Stat. 278; 10 U.S.C. 1701} and persons serving in this

auxiliary status were not considered in the category of active miliary

serviee but were subject to all rules, regulations, Courts-Martial proce-
dures, ete., as were male members of the Armed Services. This auxiliary
status was converted to military status effective July 1, 1943 by Public

Law 110, 78th Congress, {57 Stat. 371) which established the Women's

Army Corps [WAC].

188See generally CAVE, supra note 148

16°See WiLLLaM B. HUIE, CaN Dol THE STORY OF THE SEABEES (1945)

188/d. at 66 (describing the CEC's use of civilian labor before World War 11}
“Swiftly and methodically, the CEC began negotiating cost-plus-fized-fee contracts
with combinations of private contractors. . . . Attracted by the high wages, thousands
of men embarked . . . for Midway, Cavite; for Palmyra and Samoa. Id.

1974, at 70
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surrendered, along with the military defenders, to the Japanese
forces.

The Japanese accorded the contractor employees prisoner of
war status, 170 This classification comported with the 1929 Geneva
Convention Relative to the Treatment of Prisoners of War (PW
Convention of 1929).17! The spouse of one of the captured contractor
employees advocated for the employees whom the Japanese
detained in China 172 Her view of the legal status of the contractor
employees incorrectly assumed that “[tlhe construction men were
unarmed; if they attempted any resistance and were captured, they
could be legally shot as guerrillas,”173

The Navy perpetuates this erroneous observation in its official
commemorations a half century later.!7¢ Even the official Naval
authorities assert “under international law, [contractor employ
could be executed as guerrillas if caught bearing arms
Notwithstanding these observations, the Navy's decision to milita-
rize construction capabilities was militarily sound.176 With Japan’s

4. at 71 tinferring that Japanese classification of captured civilian laborers
from Wake [sland was improperi “Instead of regarding the construction men as civil-
ian internees, the Jap anese| chose to regard them as prisoners of war.” I

“Convention Relative to the Treatment of Prisoners of War, July 27, 1929
art. 1, 47 Stat. 2021, 2030, TS. 846 (incorporating Hague Regulation 3 that states
“the armed forces of the belligerent parties may consist of combatants and noncom-
batants”i. See  Convention Respecting the Lawa and Customs of War on Land with
Annex of Regulations, Oct. 18, 1907, 36 Stat. 2277, 2296, T.8. 539, 1 Bevans 631
ientered into force Jan. 26, 1910} [hereinafter Hague Comenuon Annex]. The Hague
Convention Annex recited the classes of persons that were included 1n the armed
forces;

The present Convention shall apply without prejudice to the stipula-

tions of Title VI

i1; To ali persons mentioned in Articlez 1, 2 and 3 of the Regulations

annexed to the Hague Convention . . . and captured by the enemy.
ee HUIE, supra note 167, at 72.

i":d. at 9.

Robert A, Germinsky, The Fighting Seabees: WWII Fact Sheet,
MaRINE CorRFS WORLD WaR 1l COMMEMORATIVE COMMITTEE {Sept. 19941

:See Transamo, supra note 59 {citing the reason for creating the Seabees)
By international law, these workers could not be armed, had no way to defend them-
selves and had to rely on the Navy for protection." Id.

HUIE, supra note 167, at 77 (relating the difficulties associated with coz-

tract administration after contractor employees were captured by the Japanese!

It is difficult to exaggerate the complexity of the legal and human prob-

lems which arose out of these hundreds of civilians being captured by

the enemy and considered as prisoners of war. The men were employees

of private contractors; as such, they were protected by workmen's com-

pensation laws: but the Navy was under no legal responsibility either

for their welfare or for their wages. Moreover, laws governing expendi-

tures by the Navy expressly prohibited the Navy's paying the families of

these men.
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harsh treatment of the civilian workers as a motivating force,177 in
1942 the Navy created the “Fighting Seabees”—Construction
Battalions (“CBs”)—which have formed a unique part of the Navy’s
CEC ever since.

In 1960, the Supreme Court reflected on the success of the CBs
in McElroy v. Guagliardo.1™ The Court determined that the Armed
Forces of the United States could enlist civilians as specialists,
thereby solving its desire to court-martial civilians in peacetime,1™
Because the United States Armed Forces have consciously assigned
certain capabilities to the private sector, conscription is not a viable
policy option today.180

The Supreme Court overlooked the Army’s experience with
contracted technical observers who submitted to court-martial juris-
diction by contract in the Second World War. From this experience, the
DOD can resalve misunderstandings with its contractor employees

4. War Department Field Manual 80-27—While the Navy con-
cerned itself with militarizing the construction industry, the War
Department concerned itself with citizens who chose to remain in
the private sector. In 1942, the War Department issued Field
Manual 30-27, Regulations for Technical Observers and Service
Specialists Accompanying U.S. Army Forces in the Field (Field
Manual 30-27).181

This field manual provided commanders and civilian contrac-

tor employees remarkably simple guidance concerning all aspects of
civilian deployment in the field “within or without the territorial

17°See CavE, supra note 148, at 1.

175361 U.S. 281, 287 (1960) {declining to extend court-martial jurisdiction over
civilian employees, because the Court perceived that the armed forces could enlist
volunteers),

[Tlhe armed services presently have sufficient authority to set up a sys-

tem for the voluntary enlistment of “specialists.” This was done with

much success during the Second World War. “The Navy’s Construction

Battalions, popularly known as the Seabees, were established to meet

the wartime need for uniformed men to perform construction in combat

areas.” 1 Building the Navy's Bases in World War II (1947) 133, Just as

electricians, clerks, draftsmen, and surveyors were enlisted as “special-

ists” in the Seabees, id., at 136, provisions can be made for the volun-

tary enlistment of an electrician (Guagliardo). . . . The increased cost to

maintain these employees in a military status is the price the Gov-

ernment must pay in order to comply with constitutional requirements.
Id.

ld.

1:8¢¢ DOD TITLE V REPORT, supra note 30, at 600,

1518¢e WAR DEP'T, FIELD MaNUAL 30-27, REGULATIONS FOR TECHNICAL OBSERVERS
AND SBERVICE SPECIALISTS ACCOMPANYING U.8. ARMY FORCES IN THE FIELD (3 Sept.
1942),



32 MILITARY LAW REVIEW [Vol. 147

limits of the United States 82 Field Manual 30-27 identifies the

employee as an individual “officially accredited to a theater of
operations or a base command within or without the territorial lim-
its of the United States in time of war ... "1%3

The status of Technical Observers tracked the jurisdictional
regime of Article of War, section 2(d), stating “although not in the
military service, [they] are subject to military law and are under the
control of the commander of the Army force which they
accompany.”1%¢ Additionally, Field Manual 30-27 stated that these
employees did not receive service benefits, except for free medical
services.185 They were to be treated as prisoners of war if cap-
tured.186 Interestingly, the War Department afforded Technical
Observers “the same privileges as commissioned officers in the mat-
ter of accommodations, transportation, and messing facilities.”187

In 1944, the War Department revised the manual granting
contractor employees an assimilated rank and grade for purpose of
prisoner of war classification under Article 81, PW Convention of
1929.188 Like the 1942 version, the new manual required, as part of
the accreditation process, that the civilian contractor employee sign
an agreement concerning conditions of employment in the field.15¢
Currently, the DOD requires such agreements only from emergency-
essential civil service employees.19¢

The newly established DOD did not promulgate the doctrine of
FM 30-27 after 1948.191 Contemporary commentators suggest that
reviving the agreement may be in order.192 However, the Defense
Science Board recommended against this course of action in 1982,

w#2fd. at 1
#ld,
d.
w514,
wsefq,
+d. at 2,
War Dep'T, FIELD M
ANALYSTS, SCIENTIFIC CONSULTAN
Ar:y FORCES 1IN THE FIELD 131 Aug. 194

e=ld. at 5.
ee DOD DIR. 1404.10, supra note 72, para. D.6 i*ladvising] applicants for
E-E positions that individuals selected to fill these positions are required to sign
‘written agreements (DOD Civilian Employee Overseas Emergency-Essential
Position Agreement’ "

#18¢e Jo Ellasera Condrill, Civilians in Suppert of Military Field Operations
‘15 Apr. 1993} iunpublished individual study report, United States Army War
College!

weld.

AL 30-27. REGULAT: FOR CIVILIaN OPERATIONS
AND TECHNICAL OBSERVERS ACCOMPANYING U S
hereinafter FM 30-27]
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on the basis that agreements violate privity of contract between
contractors and their employees,193

E. The Courts Rein in Military Justice

In Reid v. Covert, the Supreme Court limited United States
Armed Forces’ court-martials of civilians accompanying or serving
with the force to “time of war.”1%¢ The Court held that the armed
forces did not have court-martial jurisdiction over a military spouse
in peacetime England.19 The opinion, however, did not address
whether military had courts-martial jurisdiction over contractor
personnel.198

In 1970, the United States Court of Military Appeals extended
the Supreme Court’s prohibition against court-martialing civilian
dependents and government employees in peacetime to contractor
personnel.197 Thus, the Armed Forces of the United States are
bound by strict interpretation of the UCMJ.198 Consequently, court-

1538¢¢ OFFICE OF UNDER SEC. DEF. FOR RES. & ENG.,, REPORT OF THE DEFENSE
SCIENCE BoARD Task FORCE ON CONTRACTOR FIELD SuppoRT DURING CRIsES 28 (15 Oct.
1982) [hereinafter DEraxst Sc1. BD. Rerort], reprinted in WALT REPORT, supra note
58, at F-49 (arguing against government-contractor employee agreements to performs.

The National Security Agency has successfully retained DOD civilians

in sensitive and exposed overseas assignments for a number of years

This ageney uses a condition of employment agreement and a declara-

tion of intent agreement which provides a clear understanding to the

employee of what to expect and what is expected of him. . . . The agree-

ments, deseribed in this paragraph, are between DOD and its employ-

ees. They are, therefore, contractual in nature. We think that it is inap-

propriate for the Government to enter into direct contractual agree-

ments with employees of an industrial contractor. We would suggest

instead . . . there should be a clear statement signed by the employee

which indicates his understanding of the risks involved and which

states the time and conditions during which the employee would be

expected to remain
I

154Gee 354 1.8, 1, 49 (1957), where Justice Black’s majority opinion observes,
“Military trial of civilians ‘in the field® is an extraordinary jurisdiction and it should
not be expanded at the expense of the Bill of Rights.”

19374,

2%But see McElroy v. Guagliardo, 361 U.8. 281 (1960}; Wilson v. Bohlender, 361
US. 281 (1960) (holding that the armed forces may not court-martial civilian govern-
ment employees accompanying the forces overseas in peacetime)

1#78¢¢ United States v. Averette, 19 C.M.A. 363, 41 C.M.R. 383, 365 (C.M.A,
1970) (holding that the Army could not court-martial a contractor employee,
although considered by the court to be “assimilated to military personnel”). “We con-
clude that the words “in time of war” mean . . . a war formally declared by Congress.”
Id. {citation omitted)

:s8See UCMJ art. 2, reflecting the requirement for time of war as:

{al The following persons are subject to this chapter.

{10) In time of war, persons serving with or accompanying an armed
force in the field.
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martial jurisdiction is a strong indicia of assimilation to the armed
forces.199 Nevertheless, the Armed Forces of the United States still
subject civilians to administrative discipline in the field.200 This fac-
tor also is one of seven criteria that determines veteran status. 201

F. Information Age Warfare

TUnited States policy is to integrate civilian contractor capabili-
ties into its military operations,202 The Armed Forces of the United
States were so successful integrating civilians during Operation
Desert Storm that commentators refer to them as “invisible
assets.”203 However, civilian contractor employees remained
5See 32 C.ER. § 474t 1iv iciting incidents favoring active duty equivalen-
eyl who were serving with the U.S. Armed Forces may have been treated as if
they were military and subjected to court-martial jurisdiction to maintain discipline.
Such treatment is a factor in favor of recognition.”

2:See, e.g., Headquarters, Third United States Army/United States Army
Forces Central Command, Gen. Order No. 1 {23 Mar, 1994; [hereinafter ARCENT
General Order No. 1] freciting applicability to all civilians serving in the Saudi
Arabian combat zonei:

1. This General Order is applicable to all U.S. Army Forces Central

Command personnel located in the Kingdom of Saudi Arabia on tempo-

rary or permanently assigned basis, to include DA civilians. or other

civilians operating in support of USARCENT .

4, THIS ORDER I8 PUNITIVE . . Civilians accompanying the Armed
Forces of the United States may face adverse administrative action

2:See 32 C.FR. § 47.4ibiliiiv}, reciting subjection of civilians to military disci-
pline as an incident favaring active duty equivalency as follows:

During past armed conflicts, U.S. military commanders sometimes

restricted the rights or liberties of civilian members as if they were mili-

tary members,
Examples include the following;
1) Placing members under a curfew.
12j Requiring members to work extended hours or shifts
13) Changing duty assignments and responsibilities
14) Restricting proximity travel to and from the military inscallation
151 Imposing dress and grooming standards

B; Consequences of noncompliance might include a loss of some privi-

lege, dismissal from the group, or trial under military law, Such military

discipline acts in favor of recognition.

2:2See, e.g., DEPT OF ARMY, REG. 600-8-1, ARMY CASUALTY OPERATIONS/
ASSISTANCE/INSURANCE {20 Nov, 1994) (making Army casualty procedures applicable
to sontractor employces . “This regulation remains in effect during full mobilization
and applies to .. . clontract field technicians.” Id

218e¢ LMI REPORT, supra note 55, at 2-15 ireflecting on the success of civilian
contractors in blending into the armed forces! “Prubabl) because of their relatively
small numbers and the face that Lhe\ dres=ed in the same attire as the other civilians.
the U.8. contractors were nat e to logistic commanders at the corps level
and below.” Id. See also Cundnll cupm note 191 (“The ‘ins le soldiers \uthou( uni-

3. , are an essential ¥

“total force Operation Desert ‘mrm cou\d not have been successful without t.hem "
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independent from courts-martial jurisdiction of the armed
forces.204

As a consequence of Reid v. Covert 205 and related cases,206
Armed Forces of the United States have generally refrained from
courts-martialing contractor employees.207 Nevertheless, this has
not affected the concept of assimilation. For example, the DOD
Civilian/Military Service Review Board (DOD C/MSRB) considers
court-martial jurisdiction but one of seven evaluation criteria in
granting veteran status to contractors.2%8 Significantly, the DOD
C/MSRB considers administrative discipline as a separate evalua-
tion factor in its determination of civilian applications for veteran
status.209

During Operation Desert Storm, contractor employees appear
to have assimilated to the Armed Forces of the United States under
DOD C/MSRB criteria.210 The Armed Forces of the United States:
(1) integrated civilians into the military support structure—the
armed forces issued uniforms, equipment, billets;211 (2) subjected
civilians to the disciplinary regime of United States Central
Command General Order No. 1;212 (3) prohibited civilians from join-
ing the military—because this would have breached contract;213 and
(4) trained civilians in military skills prior to deploying them.214

Surprisingly, few contractor employees served with combat
units where the potential for conflict was greatest.215 United States

=uSee UOMJ art. 2a)(10); see also Message, Office of The Judge Advocate
General, DAJA-CL, subject: Time of War Under the UCMJ and MCM 081900z Feb
91) (informing Army judge advocates that the military lacked jurisdiction to court-
martial civilians) (copy on file with the author)

25354 U S, 1 (1957)

x6Kinsella v. Krueger, 354 U.S, 1 (1957) (holding that the armed forces had no
jurisdiction to court-martial the dependent spouse of an airman in peacetime Japan);
McElroy v. Guagliardo, 361 U.S. 281 (1960) (holding that the Air Force had no juris-
diction to court-martial a government civilian employee in Moroceo), Wilson v.
Bohlender, 361 U.8. 281 (1960} (holding that the Army had no jurisdiction to court-
martial a civilian employee in Germany),

7 See United States v. Averette, 19 C.M.A. 363, 41 C.M.R, 363 (C.M.A, 1870)
(holding that the Army had no jurisdiction o court-martial a civilian contractor in
Victnam during the Vietnam War). But see Sands v. Colby, 35 M.J. 620 (AC.MR
1992) (holding that the United States Army could recall a retired Sergeant Major to
active duty to court-martial him for the alleged murder of his spouse in Saudi Arabia
while he was serving as a government civil service emplayes.)

wSee 32 C.F.R § 47.4(b)(L)(v); see also supra text accompanying note 43.

=5See 32 CFR. § 47.40)0)1v); see also supra text accorapanying note 201

20See 82 CER. § 474

235ee id, § 47 4bXDGD,

aSee id. § 47.40b) i)

2128¢e id. § 47.4(b)1)(v)

e id. § 47.4b)Li(vii.

2155ce generally LMI Rporr, supra note 55
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contractors fielded up to 988 employees; of these employees, only
thirty-six crossed into Kuwait and Iraq during the ground
offensive.218 Each contractor employee served in a designated com-
bat zone 217 Thus, each contractor employee assumed the same
risks as the other members of the Armed Forces of the United
States,

The lessons learned from the Gulf Conflict unanimously rec-
ommended a doctrinal fix to properly accommodate civilian contrac-
tors in the field.218 Although the solution is not vet final,21? emerg-
ing doetrine will dictate how contractor employees sunport the
armed forces in the next century.

IV. Doctrine for the Twenty-First Century

Baving examined the historical practices of the armed forces,
this portion examines emerging government policies and the Armed
Forces of the United States doctrine affecting the status of contrac-
tor employees in the field. Incident to their citizenship, United
States citizen contractor employees benefit from government poli-
cies that protect Americans who become victims of international
conflict. Government policies vest certain United States citizens—
having no official connection with the government other than citi-
zenship or government contract—with official government status 220
The following di sion examines this phenomenon

A, Legal Status and Government Policy

1. Contractor Employees as Combatants—Civilian contractor
employees are the legitimate objects of enemy attack.22! Although

as]d. at 2-16.

2-"See Combat Zone Order, supra note 79,

2:8¢e LMI REPORT, supra note 55, at G-4. G-3; see also GAO REPORT B-251333
supra note 88; see alsc DOD IG REPORT 91-103. supra note 69, at 12.

22See, e.g, DEP'T OF ARMY, [DRAFT] FIELD MaNUAL 100-18. ARMY OPERATIONAL
LocisTics, 3-42 (4 Dec. 1993} [hereinafter FM 100-16] ideacribing a broad vision of
future operations, the field manual articulates use of contractor services in the field
“The preponderance of field services provided at the tactical level will be met by mili-
tary personnel. with only & very limited amount being provided by HNS or contrac-
tors. Conversely, at the operational level a great deal of field service support will be
provided by HNS or contractors.” Id.

26See. e.g., Hostage Relief Act of 1980, 22 U.S C. § 2638, as amended reciting
benefits administered to victims of hostage-taking by the Departmens of State urder
provisions 22 C F.R, pt. 191t

#18¢e W. Hays Parks, Air War and the Law of War, 32 AF. L. REv 1. 181
(19907 (discussing Whether scientists are legitimate objects of attack!

The predicament for the law of war was yet another increase in persons

in civilian attire who were full-time participants in the military effort of
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civilian contractor employees are classified as “noncombatants,”
pursuant to Hague Convention IV, they form part of the armed
forces in the field.?22 The distinction between a uniformed contrac-
tor and an infantryman is meaningless to the enemy soldier who
has each in his rifle sights.

The International Committee of the Red Cross views certain
groups of civilian participants in armed forces activities as “incorpo-
rated” to the armed forces as members of the armed forces.223
Whether the United States can classify its contractor employees as
“members of the armed forces” for the purposes of domestic law
remains a hotly contested issue.224 However, potential enemies may
not be able to distinguish contractor empl from other members
of the armed forces in the field. Because commanders may arm,
dress, train, and restrict contractor employees in the field, these
employees have become de facto combatants.225

2. Contractor Employees as Prisoners of War—The DOD
requires commanders to issue identity cards to all civilian contrac-
tor employees,226 following the requirements of international law.227
The DOD Instruction requires commanders to issue a Geneva

their nation, even in some cases in military operations, and not with a

‘weapon, . Under customary international law, there seems to be no

reason why these individuals would not be regarded as combatants and

subject to attack at all times ... "
Id. But see Stephen R. Sarnoski, The Status Under International Low of Civilian
Persons Serving with or Accompanying Armed Forces in the Field, ARy Law,, July
1994, at 29, 30 (discussing the ambiguities created by Article 50, Protocol I to the
1949 Geneva Conventions which would protect all civilians from deliberate attack)

mSee Hague Convention Annex, supra note 171, art, 3, 36 Stat. 2296.

2238ge PROTOCOL COMMENTARY, supra note 1, at 515 {discussing the combatant
starus of members of the civil department and combat service support branches of
the armed forces)

The general distinction made in Article 3 of the Hague Regulations,

when it provides that armed forces consist of combatants and noncom-

batants, is therefore no longer used. In fact, in any army there are

numerous important categories of soldiers whose foremost or normal

task has little to do with firing weapons, . . . Whether they actually

engage in firing weapons is not important, They are entitled to do so. .,

A civilian who is incorporated in an armed organization [referring gen-

erally to volunteers and auxiliaries] becomes 2 member of the military

and a combatant throughout the duration of the hostilitiea

g,

27,

226See DEP'T OF DEFENSE, INSTR. 1000.1, IDENTITY CARDS REQUIRED BY THE
GENEvA CONVENTIONS (30 Jan. 1974) [hereinafter DOD INSTR. 1000.1].

27Sec GPW-48, supra note 1, art. 4(AX4), 6 U.ST. 3320 (reciting the require-
ment for the armed forces to issue to those accompanying the Armed Forces an iden-

tity card—*(Who shall provide them for that purpose with an identity card .. . )



38 MILITARY LAW REVIEW [Vol. 147

Convention identity card, DD Form 489, to “such individuals
departing the continental limits of the United States to serve else-
where."228 Additionally, the DOD Instruction directs each DOD com-
ponent to assign rank equivalency under “an appropriate Geneva
Convention Category” to contractor employees.229 Unfortunately,
contracting officers will find no such guidance on this matter in gov-
ernment acquisition regulations.

3. Capture and Detention Benefits—The government furnishes
contractors capture and detention benefits under the DFARS 230
Additionally, foreign relations legislation grants all United States
citizens additional benefits as a consequence of becoming victims of
foreign hostage taking and terrorism.231

If captured or detained as a result of hostage taking or terror-
ism, a United States citizen is entitled to Soldiers’ and Sailors’ Civil
Relief Act protections.?32 Additionally, the United States citizen is
entitled to Federal Employees’ Compensation Act (FECA) insurance
coverage.233 Other benefits include medical?3¢ and educational pay-
ments.235 In this way, the United States government converts its
citizen contractor employees to quasi-government employees. The
umbrella of benefits suggest that contractor employees might enjoy
official status while serving with the Armed Forces of the United
States in the field

4. Foreign Criminal Jurisdiction—Department of Defense poli-
cy obliges the services to protect the rights of United States person-
nel, accompanying the forces, who face incarceration overseas 238
This policy effects legislative intent under 10 U.8.C. § 1037, as

«23See DOD INsTR. 1000.1, supre note 226, para. V.B

a3/d. para. VI

=3Sec DFARS, supra note 10, 252.228-7008 (describing the United States
undertaking to reimburse contractors for payment of salary or wages for employee
captured by a “power not allied with the United States in a common military effort™:
see also Compensation for Injury, Disability. Death, or Enemy Detention of
Employees of Contractors with the United States, 20 C.FR. § 61,300

22:See Hostage Relief Act of 1930, Pub. L, No. 449, 94 Stat. 1967 11980 ‘codi-
fied as amended at 5 U.S.C. § 5361n); see also Hostage Relief Assistance, 22 C.F.R.
pt. 191; Victims of Terrorism Compensation, id. pt. 192

niSee 22 C.FR. §§ 19111, 192,21

e id. § 192.50

21:See idl, § 191.21

s15See id. § 181.30.

5See 32 C.F.R. § 151.3 (reciting DOD policyt. “It is the policy of the
Department of Defense to protect, to the maximum extent possible, the rights of 1"S.
personnel who may be subject to criminal trial by foreign courts and imprisonment in
foreign prisons.” /a.
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amended.237 The DOD’s foreign criminal jurisdiction regime permits
the Armed Forces of the United States to pay counsel fees, court
costs, bail, and interpreter fees in foreign criminal cases.238
However, Army and Navy rules implementing the statute prohibit
payment of benefits on behalf of contractor employees.23%
Contractors must make a special request for provision of funds
under DOD policy.240

Congress intended to remedy the effects of Reid v. Covert?4! by
extending coverage of the statute to “civilian employees and depen-
dents accompanying the armed forces overseas.”242 Inexplicably,
Congress excluded contractor employees from the class of persons
accompanying the armed forces overseas to receive coverage under
the act.243 Notwithstanding the exclusion, DOD policy gives the
“appropriate Service Secretary or designee” authority to pay benefits
on behalf of contractor employees under this statute.24¢ Thus, the

237See 10 U.8.C. § 1037(a) (as amended) (granting service secretaries the authority to
protect United States personnel oversess)

Under regulations to be prescribed by him, the Secretary concerned may
employ counsel, and pay counsel fees, court costs, bail, and other
expenses incident to the representation, before the judicial tribunals
and administrative agencies of any foreign nation, of persons subject to
the Uniform Code of Military Justice and of persons not subject to the
Uniform Code of Military Justice who are emplayed by or accompanying
the armed forces in an area outside the United States ..

1d. (emphasis added).

.

2338¢e DEP'T OF ARMY, REG 27-50, STaTUs OF FORCEE POLICIES, PROCEDURES AND
INFORMATION, para. 2-2¢ (15 Dec. 1989) [hereinafter AR 27-50] (restricting payments
on behalf of contractor employees). "Funds under 10 U.S.C. 1037 will not be used to
provide legal representation to indirect hire and contractor employees . . . ." Id.,

20]d. para. 2-2d (allowing contractors to apply for assistance under 10 U.S.C. §
1037). "Personnel not eligible under the above criteria may request funds for the pro-
vision of counsel and payment of expenses in exceptional cases . . . to the appropriate
Service Secretary or designee.” Id.

21331 U8, 1{1957),

2428ee Department of Defense Authorization Act of 1986, Pub. L. No. 99-145,
tit. VI, § 681(a), 99 Star. 583, 665; see also S. 1160, 99th Cong., 1st Sess. § 681, 2
U.S.C.C.AN. 533 (stating that contractor personnel are excluded from coverage).

Section 681 would extend to civilians employed by or accompanying the

armed forces overseas the benefits presently accorded service members

when they are called before foreign judicial tribunals.

[Alt one time "persons subject to the Umform Code of Military Justice”

were believed to include civilian

ing the armed forces overseas. The courts have held otherwise, however,

The committee recommends clarification of section 1037 to ensure cover-

age for both classes of peaple . . . those not subject to that code [LCMJ]

who work for or accompany our armed forces in foreign countries. This

second class would not include contractors or their employees who might

be serving with the armed forces overseas.
Id. temphasis added)

w3ld,

2See AR 27-30, supra note 239, para. 2-2d.
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Armed Forces of the United States have established another practice
indicative of the special status held by contractor employees in the
field.

5. The Defense Base Act—Government rules indemnifying con-
tractors for “war hazards” costs is another indicia of the official
nature of the contractor employee’s status in the field.245 The FAR
requires contractors to obtain workers compensation insurance248
under the Base Defense Act, and war hazard insurance24? when the
contract must be performed overseas.

The Base Defense Act applies to “public works” connected with
overseas construction, including service contracts.2¢8 The War
Hazards Compensation Act applies to any overseas services con-
tract,249 The Office of Worker’s Compensation Programs,
Department of Labor, administers benefits under the Base Defense
Act and War Hazards Compensation Act,250

Contractors bear the burden of obtaining such insurance 251
Although the government generally undertakes to indemnify con-
tractors for all losses,252 the contractors must present valid claims
for reimbursement.233 For all intents and purposes, contractor

#:S¢ee FAR, supra note 3, 52.228-3; 52.228-4.

4¢See id. 52.228-3 ‘requiring insurance under the Defense Base Act).

wSee id. 52.208-4 requiring both workers' compensation and war hazard
insurance overseas:

2:3¢e 42 U.S.C. §§ 1651-1654 extending the benefits of the Longshoremen's
and Harbor Worker's Compensation Act to both government and contractor employ-
ees engaged in overseas public works projects). See also Republic Aviation Corp. v
Lowe, 69 F. Supp. 472 iS. D.N.Y. 1946}, off'd, 164 F.2d 18 {2d Cir, 19471, cert. denied,
333 U.S. 845 (1948) iextending the definition of public work to include furnishing of
teat pilots in connection with a maintenance and repair contract during World War
iyl

53ce 42 U.S.C. § 1701-1712 ‘originally enacted as Act of Dec. 2, 1942, ch
668, § 101, 56 Stat. 10251

5:§ee Compenaation for Injury, Disability, Death, or Enemy Detention of
Employees of Contractors with the United States, 20 C.FR. pt. 61 idetailing the pro-
cedures and benefits that acerue claimants under the Base Defense Act and War
Hazards Compensation Act’, C. Hostage Relief Assistance, 22 C.ER. pt. 191

=15ez FAR, supra note 3, 52.226-4.

w1See DFARS, supra note 10, 252.228-7000, (Reimbursement for War-Hazard
Losses, requiring the contractor to submit proof of loss subsequent to obtaining war-
hazard insurance!.

218¢e Kent Line Limited, ASBCA No. 45326, 94-2 BCA 26,722 (holding that
the g ad no obligation to rei war risk insur-
ance purchased by the owners of a vessel chartered for passage into the Persian Gulf
war zone); see also Kong Yong Enterprise, ASBCA No, 21603, 80-1 BCA 7 14,314 :dis-
missing & contractor’s claim for equipment abandoned in Vietnam because the con-
tractor had no war risk insurance costs to be reimbursed); Farrell Lines, Inc.,, ASBCA
No. 13143, 89-1 BCA ] 7685 ‘holding that the owners of a vessel detained in the Suez
Canal, after Egypt blocked the canal, could not seek indemnification of war risk
insurance costs urtii the private insurer's claim was settled:
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employees are considered to be government employees for Defense
Base Act benefits.25¢ In this way, contractor employees achieve
another indicia of assimilation to the armed forces.

8. The NATO SOFA Model—The German and American gov-
ernments consider contractor employees, deployed as “technical
experts,” to be government employees or members of the “civil com-
ponent.”255 This is another indicia of the official status of contractor
employees serving with armed forces. However, Army contracting
officers must aceredit these employees to the deployed forces 256

The Army Contracting Support Agency requires Army con-
tracting officers to certify contractor employees as “technical
experts.”257 Not all employees will qualify as experts.256 However,

2548ee Republic Aviation Corp, 69 F. Supp. 472 (S.D.N.Y. 1946}, off'd, 164 F.2d
18 (2d Cir. 1947), cert. denied, 333 U.S. 845 {1948),

38ee Supp]ementary Agreement to the NATO SOFA, supro note 21 and
accompanying text.

28See Memorandum, Office of the Assistant Secretary of the Army, United
States Army Cont. Support Agency, SFRD-KP, to [acquisition personnel], subject:
Acquisition Letter (AL) 94-6, para. IX (18 Aug. 1994) Thereinafter AL 94-6] (copy on
file with the author and Contract Law Division, JAGS-ADK, The Judge Advocate
General's School, United States Army) (reciting criteria for extending logistics sup-
port ta contractor employee in Germany and Italy certifying “technical expert” status
under article 73, Supplementary Agreement to the NATO SOFA).

SPECIAL NOTICE TO DOD CONTRACTING OFFICERS EXECUT-

ING CONTRACTS TO BE PERFORMED IN GERMANY AND ITALY

THAT SUPPORT U.8. GOVERNMENT MISSIONS AND INVOLVE

INDIVIDUAL LOGISTIC SUPPORT AND PRIVILEGES GRANTED BY

... (USAREUR), AND SEVENTH ARMY TO CONTRACTOR PERSON-

NEL AND THEIR FAMILY MEMBERS. FAILURE TO COMPLY WITH

THIS DAC MAY RESULT IN REFUSAL OF INDIVIDUAL LOGISTIC

SUPPORT AND PRIVILEGES TO CONTRACTOR PERSONNEL.

2571d, para. IX, outlining the duties of contracting officers as follows:

f. Contracting officers shall:

(1) ensure that technical expert status, as defined in Appendix A, and

individual logistic support are required to attract the skills required for

effective contract performance

(2) have contractor complete and sign the certificate prescribed at

Appendix B, for filing with the master contraet.

(3) have contracted employee complete and sign the questionnaire pre-

scribed at Appendix C, for filing with the master contract.

(4) define in the contract the items of logistics support provided by the

government to the contractor personnel and specifically state if logistic

support is extended to dependents/family members , . . .

w¢]d. app. A, para. IX, alerting officers to of
employees denied “technical expert” status as follows:

c. The following are examples of pasiions that have been denied “tech-

nical expert" status under Article 7.

(1} Administrative persunnsl

ias, clothes, china,

jewelry and similar items.
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the Army uses this accreditation to attract contractors to Europe,25?
and to save money.260 This guidance provides a much needed sup-
plement to DFARS planning requirements.261 However, this policy
does not require contracting officers to apply similar accreditation
procedures to deployments in the field. As a result, notice provisions
are necessary.

The deficiency in the DFARS and FAR is illustrated by con-
tractor employee deployment to Saudi Arabia. In Saudi Arabia, the
terms of international agreement exclude contractor employees
from the PX and commissary.262 Although promised equal logistic
support to soldiers, contractor employees are dismayed to learn that
they cannot enter the PX or commissary. Had Acquisition Letter 94-
6 been in effect during 1990, the government could have anticipated
difficulties with the operative international agreement.

Acquisition Letter 94-6 helps to define, integrate, and support
contractor employees in the field. Contracting officers should apply
its criteria to all overseas deployment of contractor employees.
Using the concept of assimilation, the government could classi
contractor employees as members of the “civil component” of
deployed armed forces. In this way, the government could solve con-
tractor perceptions of inequitable treatment

7. Discipline— During peacetime, field commanders have no
military justice jurisdiction over contractor employees, 265
Nevertheless, commanders have administrative authority to regu-

3: Automobile sales representatives
43 Secrevaries, clerk typists.

151 Carpenters, masons, painters and plumbers

25974, para. 2b, app. A, § IX isetting forth the rationale for hiring contractor
employees). “The contracring officer makes a written determination . to attract the
technical skills needed for effective contract performance.” Id.
1d. para. 2c, app. &, § IX (discussing cost savings!, “Financial savings real-
1zed by conferring ‘technical expert’ status . . are reflected in the contract price.” Id

#18ee DFARS, supra note 10, 225.802-70, discussing contracting officer duties
when contracts require performance overseas as follows

b Where the acquisition requires the performance of work in the for-

eign country by US. personnel . . . or where the acquisition will require

logistics support for contract employees .

(1} the contraeting activity must coordinate with the cognizant contract

administration office before contract awar

i2! lthe contracting officer shall request

i The ¥ of any ta the acquisition;

iv Avallability of logistics support for contractor employees

153Sce USMTM Accords, supra note 53, art. 9H, 28 U.S.T. at 2412 (barring con-
tractor personnel from the PX and commissary)

2#15ee UCMJ art. 2ia101
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late civilians serving with or accompanying the armed forces in the
field 264 Under terms of government contract, commanders could
impose administrative sanctions upon contractor employees who
violate local policies.265 However, commanders would have to tailor
their sanctions to prevent adverse effects on their mission.

B. Life Support Schemes for the Civilian Employee

Army doctrine is beginning to address how to provide compre-
hensive life support for civilians in the field. Life support organiza-
tions control civilians in the field. This section will examine two
types of life support organizations that the Army proposes to control
and integrate civilians with the armed forces in the field: (1) the
AMC'’s strategic Logistical Support Element (LSE); and (2) the
Defense Logistics Agency’s (DLA) Contingency Support Team
(DCST).

1. The AMC and the Logistics Support Element—In 1994, the
Army approved the AMC’s strategic LSE concept.266 The Army
authorized 1276 civilian positions to fill the Table of Distribution
and Allowances for the LSE.287 The LSE concept demonstrates how
serious the Army is about integrating contractor employees into the
total force projection capability of the armed forces. The LSE cre-
ates a life support organization for all civilian employees in the
field. The concept plan deseribes the LSE as follows: “The unit con-
sists of a modular easily deployed . . . organization having the abili-
ty to provide hands on maintenance and supply functions and the
supervision of contractor activities . . . ."268 The LSE serves as a

2648ee ARCENT General Order. No. 1, supre note 200.

=Sec AFARS, supra note 31, 37.7098-1(c) (reciting travel-related sanctions
against the contractor for employee misconduct). See also id. 37.7096-3 (Removal)

The contracting officer may require the contractor to remove from the

job contractor personnel—

(a) for misconduct on or off duty,

(b} for conduct reflecting adversely against the interests of the United

States,

(e) for conduct swhich endangers persans of property, or

(d) whose continued employment under the contract is inconsistent with

the interest of military security.

25 Message, Headquarters, AMC, subject: Logistics Support Element (LSE)
(101500z Feb 943 (copy on file with the author and Directorate for Plans and
Operations, Office of the Deputy Chief of Staff for Logistics, DALO-PLP, United
States Army, Pentagon).

wifq,

22See Memorandum, Office of Deputy Chief of Staff for Operations and Plans,
DAMO-FDF, to Commander, U S. Materiel Command, subject: Logistics Support
Element (LSE), encl. (2 Feb. 1984)
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“chain of authority” for civilians, and provides a commander a sin-
gle point of contact for civilian-related issues.”26¢

Unfortunately, the LSE concept is limited to managing AMC
government employees and AMC-managed contractor employees,270
The LSE concept presumes that all civilians have processed through
AMC's central departure point.27! The central departure point mul-
tiplies the efficiency of deploying contractor civilians from one loca-
tion, but requires additional contract clauses “to include deployment
processing requirements in the statements of work.”272

Another disadvantage of the LSE is that the “chain of authori-
ty” remains outside of the field commander’s direct influence
because its personnel report to Headquarters, AMC 278 Thus, the
LSE concept does not correspond with the principles of war concern-
ing unity of command and simplicity. However, in the contracting
arena, the “chain of command” for contracts flows through the con-
tracting officer to the contractor. Accordingly, the LSE, acting as
focal point for AMC contracts, will permit commanders to turn to a
single point of contact to resolve contract issues.

2. The DLA Contingency Support Team—The DLA advocates
its own version of the LSE: the DLA DCST.27¢ The DCST concept
differs from AMC's plan in that the organization is subordinate to
the appropriate field commander.275 Unlike the LSE, the DCST con-
cept does not provide organic support.276 The concept places prede-
ployment responsibilities on the supported command via a memo-
randum of understanding (MOU).277 The advantage of this organi-

238¢e Toer, supre note 95. at 3,

See UNITED STaTzs ARMY MATERIEL CoMMaND, AMC CIVILIAN DEPLOYMENT
Guioz, 17 iMar. 1984 [hereinafter AMC GUIDE]

138¢e Schandelmeier, supra note 51, at 34 describing efforts taken to process
civilian contractor emplayees at Aberdeen Proving Grounds during Operation Desert
Shield:. “Contracts were written or amended to include deployment processing
requiremerts for contractors in the statements of work.” Id.

1See Toler, supra note 95, at 6

2sSee Dreaft Concept Plan, Defense Logistics Agency Contingency Team 112
Qct. 1993} ‘copy on file with the author and Directorate for Plans and Operatione,
Office of the Deputy Chief of Staff for Logistics, DALO-PLP, United Stares Army.
Pentagon!

»31d. para. IIB \describing command and control relationships:. “(The] DLA
will remair. a separate entity in direct support of and under the operational control of
the unified command/JTF staff." Id

2314, TIC idescribing administrative and logistical support;, “Headquarters
DLA will negotiate with the supported foree to provide administrative and logistical
support to the employed DCST. These support arrangements will be formalized in
the MOUs with the designated unified command . . . or be negotiated separately as
requirements are defined.” 7d.

@d,
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zation is that the field commander maintains unity of command and
control over deployed civilians. The DCST concept fields contract
administration teams, but places the planning requirement on a
suborganization: the Defense Contract Management Command.278
As currently configured, the DCST does not provide a life support
structure for civilian contractors.

Overall, both the AMC and DLA efforts are commendable
attempts to solve the support issues facing civilians in the field.
This is a developing area with considerable promise. The Army’s
vigion for Foree XXI should help to shape the concept plans.

C. Army Vision of Future Operations

1. Force Projection and Contractors—Department of Defense
manpower utilization pelicy encourages the Army to hire contractor
employees “to do essential work not requiring military-unique expe-
rience.”2™ Proper employment of civilian contractor employees
meets the operational characteristics of Army logistical opera-
tions?80 and tenets of operations.281

Contracting officers must anticipate the requirements for con-
tractor services in the field. Contractor employees may provide ser-
vices along the entire depth of the area of operations, not just the
“rear” areas.282 Thus, the contractor employee must have the agility
and versatility to accomplish Army requirements under government
contract. Finally, as evidenced by proposed deployment concepts,
the contractor employee’s efforts must be synchronized to deliver
services at the time and place required.

eld. Tab B.

#5§ee DEP'T OF DEFENSE, DIR. 1100.18, WARTIME MOBILIZATION PLANNING {31
Jan, 1986).

%tSee FM 100-5, supra note 6, at 12-3 (describing the characteristics of good
logistical operations). “Five characteristics facilitate effective logistics operations . . .
anticipation, integration, continuity, responsiveness, and improvisation—(which]
enable operational success." Id.

2.]d. at 2-6 (outlining the Armys operational tenets). “The Army’s success on
the battlefield depends on its ability to operate in accordance with five basic tenets
initiative, agility, depth, synchronization, and versatility.” Id.

282S¢¢ PAGONTS, supra note 54, at 208 (reiterating General Pagonis’s view that
logistical support bases can be located forward of combat troops)

It seems clear thar the logbase concept proved itself, at least in this par-

ticular desert context. Our willingness to place these bases alongside

(and in some cases, in front of) the combat-arms troops was surprising

to some, but I would argue that it didn't contradict established doctrine.

Instead we tailored doetrine to the needs of the theater.
1d
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Army doctrine states “[c]ontracted logistics may provide some
initial support and augment military capabilities.”283 The Army also
acknowledges that operational logistics extend beyond the theater
to the home base.28¢ Further, the Army exhorts its “[p]lanners [to]
consider that assured availability of civilian and contractor support
will be necessary for virtually all deployment and logistics opera-
tions ”285 The details that implement this operational scheme, how-
ever, remain unresolved.

The Army’s draft Field Manual 100-16, Army Operational
Logistics, discusses the command relationship between the LSE its
supported command, and its technical channels 286 Unfortunately, it
fails to mention other life support organizations, such as the DCST,
nor does it discuss the status of civilian contractors in the field.
However, it recognizes the importance of contractor services at vari-
ous operational levels: an important first step.287

The Deputy Chief of Staff for Personnel (DCSPER) is responsi-
ble for civilian personnel management in the field. The manual
specifies that the “Director of Civilian Personnel (DCP), DCSPER,
will develop civilian personnel policy."288 In absence of policy, the
contracting officer, life support organization, field commander, and
planning staffs need to integrate civilian contractor employee deploy-
ment requirements into operations plans and supporting contracts.

To overcome lack of doctrine, the Army is drafting mobilization
plans to accommodate contractor employees in the field. The follow-
ing section examines the Army Mobilization and Operations
Planning and Execution System (AMOPES).

2. AMOPES—Although Army logistics and personnel planners
anticipate that United States citizen contractor employees will
deploy in support of Army operations overseas, the details remain
obscure. Army logisticians understand that the Army will only sup-
port contractor employees “to the extent specified in their con-

25350z FM 100-5, supra note 6, at 3-6

ss4/d. at 12-2 ireciting operational dactrine). “Contractors and civilians provide
support from within as well as from outside the theater of operations. In theater, can-
tractors and DOD civilians assigned to a logistics support element perform specified
support functions. . . . /d. iemphasis added;

25 Id, at 12-6.

2268e¢ FM 100-16, supra note 219,

557d, at 3-42 (reciting the operational versus tactical importance of contrac-
torsi, “The preponderance of field services provided at the tactical level will be mili-
tary personnel, with only a very limited amount provided by HNS [Host Nation
Support] or contractors, Conversel, at the operational level a great deal of field ser-
vice support will be pravided by HNS or contractars.” Id

eld. at 5-13
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tracts.”28¢ Army personnel planners anticipate that “[cJontractors
will deploy through a central processing point, either a soldier
readiness processing (SRP) center which already serves as a deploy-
ment point for government civilians, or a CONUS replacement cen-
ter (CRC).”2%0 Planners assume that SRPs and CRCs are ready for
action.29! The AMOPES plan requires that contractor employees
meet physical and military standards in addition to technical profi-
ciency.292

Therefore, the Army’s vision of the twenty-first century con-
tractor employee anticipates that contractors will provide techni-
cians qualified as part-time warriors. The AMOPES plan suggests
that commanders: (1) define essential services required during crises;
(2) use cost plus fixed fee pricing as a separate line item; (3) identify
the contractor’s chain of authority; (4) identify the contractor’s
deployment plan; and (5) include mandatory contract clauses.2%3

The AMOPES plan reflects Army experience with its integrat-
ed logistics support program and its logistics civil augmentation
program.294 While the provisions may work well for Brown and Root
which regularly deploys its employees in the field,29 the provisions
are unlikely to win favor with a major systems contractor planning
to support a system intended for domestic delivery. An attempt to
enhance government rights to continued contractor performance
during erises, and allow for contingency planning, expired in 1994.

2:38ee Draft, Annex D (Logistics) to Army mobilization and Operations
Planning and Execution System (AMOPES) {undated draft obtained January 1995,
on file with Directorate for Plans and Operations, Office of the Deputy Chief of Staff
for Logistics, DALO-PLE, United States Army, Pentagon) [hereinafter Annex D,
AMOPES]

m9Sce Tab H, App. 3, Annex B, AMOPES, supra note 84

231fd,

=1d. pare, 2(2) (outlining predeployment standards for contractor employees
supporting mobilization in the field). “Contractor employees oceupying designated
essential positions must meet established medical and physical standards. They
must be properly trained in basic soldier field survival tasks and performance of
duties in protective gear. Weapons (sidearms) familiarization may or may not be nec-
easary” Id

wiId

21See, e.g., FM 700-187, supra note 33

350 Jerry R. Rutherford & Daniel V. Sulka, Making FM 100-5 Logistics a
Realify, MiL. REY,, Feb. 1994, at 11 (discussing combined logistics operations in
Somalia)

Currently 2,500 of the approximately 4,000 US troops in support of .

Operation Restore Hope in Somalia are US Army combat service sup-

port soldiers . . . In conjunction with contractors from the Brown and

Root Corporation under the US Army Logistical Civil Augmentation

Program, these soldiers provide diverse services and materiels to all UN

forces daily.
1
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3. Emergency-Essential Clause—In August 1994, the DAR
Council set back effective contractor employee mobilization plan-
ning by withdrawing a proposed DFARS clause that implemented
DOD Instruction 3020.37, Continuation of Essential Contractor
Services During Crises.2% As a result, the Armed Forces of the
United States must rely on standard contract clauses to ensure con-
tractor performance during crises or war.297

The proposed clause dates to the fielding of the Army's Mobile
Subscriber System (MSE) in Korea during 1988.298 The clause
anticipated unusual site conditions occagioned by potential rioting
during the Korean Olympic Games of 1988.299 The clause differed
from standard default clauses, because it specifically required con-
tractors to perform under crisis conditions. Normally, acquisition
rules regard crisis conditions as an unusual oceurrence that excuses
performance,390

To ensure continued performance during crigis, contracting
officers could request waivers and insert the clause as a deviation
from procurement regulation.301 Additionally, contracting officers
could consider inserting the proposed notice provisions to reflect the
specific requirements of duty in the field dictated under AMOPES.
In this way, both the government and the contractor would under-
stand the nature of their respective commitments. The government
commitment may include extension of veteran status to contractor
employees: the focus of the next part of this article.

V. Analysis Under DOD C/MSRB Criteria

A Introduction

So far this article has examined the historical and doctrinal
bases supporting the view that contractor employees hold military
status in the field. This part of the article reinforces this view by
analyzing contractor status under Department of Defense
Civilian/Military Review Board (DOD C/MSRB, or board) criteria

“erSee DFARS Withdrawn Proposal, supra note 73.

#°See, e.g., FAR, supra note 3, 52.237-3 :Continuity of Services:

25:See Message, Headquarters, Army Materiel Command, AMCPP. subject
Speciel Provisions for Contracts for Emergency Essential Contractor Services During
Crises in the Republic of Korea (1320552 May 881 icopy on file with author:

ws1d

swSee FAR, supra note 3, 52.249-3 ireciting acts of a public enemy as an excuse
for performence

s5:See DFARS, supra note 10, 201.402
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The DOD C/MSRB determines whether the service of groups of
civilians was the equivalent of active military service during periods
of armed conflict.392 The board’s evaluation criteria provide a con-
crete methodology for determining who, when, where, and how civil-
ian contractors assimilate to the armed forces 393 The existence of
the DOD C/MSRB indicates government recognition of the validity
of the coneept of assimilation.

B. Background

The DOD institutionalized the concept of assimilation when it
established the C/MSRB.3%4 Congress made the concept of assimila-
tion relevant to modern contingencies when it amended 10 U.S.C. §
106.305 This part of the article applies DOD C/MSRB criteria to con-
temporary contingencies demonstrating that government contracts
create a new class of veteran.

The Department of Veterans Affairs grants veterans benefits
to groups of government contractor employees whom the DOD
C/MSRB has certified as having rendered services equivalent to
active military service 308 The DOD C/MSRB reviews applications of
groups of government and contractor employees who claim veteran
status as a result of their performance of contracts during periods of
armed conflict.307 This board has granted veteran status to the
members of twenty-six groups.39 The existence of this board has far
reaching implications for all government service contracts.

1. The Statute—In 1977, Congress amended 38 U.S.C. § 1086,
Certain Service Deemed to be Active Service, and created a new
class of veteran 309

Congress drafted the original statute granting veteran status
to members of the WAAC who served before the WAAC assimilated
into the Regular Army in 1943.310 The 1977 version intended to
remedy the claims of the Women’s Air Forces Service Pilots

2S¢ 32 C.F.R. pt. 47,
awsld, § 47.4.
ac«See DEP'T OF DEFENSE, DIR. 1000.20, DETERMINATIONS OF ACTIVE MILITARY
SERVICE AND DISCHARGE: CIVILIAN OR CONTRACTUAL PERSONNEL (9 June 1983); see also
DeP'T 0F DEFENSE, DIR. 1000.20, ACTIVE DUTY SERVICE DETERMINATIONS FOR CIVILIAN
OR CONTRACTUAL GROUPS (11 Sept. 1989) [hereinafter DOD Dir. 1000.20 (1989)].
25G.1. Bill Improvement Act, supra note 13,
3%6Sge DEP'T OF VETERANS AFFAIRS, FEDERAL BENEFITS FOR VETERANS AND
DEPENDENTS, 2 (1994) (hereinafter VA BENEFITS].
*'See 32 CFR. § 47.1.
S0:VA BENEFITS, supra note 306, at 28.
3See G.1. Bill Improvement Act, supra note 13, § 401(a)(1).
218See Pub. L. No. 85-857, 72 Stat. 1110 (1958) {originally codified at 38 U.S.C.

§ 108},
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(WASPs)—a group of federal civil service employees—that their ser-
vice was equivalent to active service and that they deserved veter-
ans benefits 311

Congress extended the benefit of the statute, subject to rules
established by the Secretary of Defense, as follows:

[TIhe service of . . . any person in any similarly sitnated
group [to the WASPs] the members of which rendered
service to the Armed Forces of the United States in a
capacity considered civilian employment or contractual
service at the time such service was rendered, shall be
considered active duty for the purposes of all laws admin-
istered by the Veteran’s Administration . . . 312

In 1977, the rules required consideration of five factors that
included the group having “acquired a military capability;” “assign-
ment for duty in a combat zone;” and “reasonable expectations that
their service would be considered to be active military service.”313
As a result of this legislation, fourteen of sixty-four groups success-
fully applied for veterans status.314 However, when members of the
Merchant Marine sought benefits under the statute, they forced a
sea change in regulation that significantly affects the status of all
contractor employees serving with the Armed Forces of the United
States in the field.

2. The Case of Schumacher v. Aldridge—In this case, the mer-
chant seamen sued Edward Aldridge, the Secretary of the Air Force,
in his capacity as executive agent for the DOD C/MSRB.315 The
seamen represented the interests of two Merchant Marine groups
that served in combat zones during World War 11.816 The DOD
C/MSRB denied the seamen’s application for veteran status in 1982
and 1983.317

The Federal District Court for the District of Columbia con-
cluded “that the criteria set forth in the Secretary’s regulations
have not been applied even-handedly.”315 The court held that “[bly
making decisions based on unpublished criteria, the Secretary frus-
trated the purpose of the implementing regulations and denied

5110 U.8.C. § 106, See also S. RER. No. 95-468, 95th Cong.. 1st Sess. 311977,
reprinted in 1877 U8.C.C.AN. 3747, 3920,

*iSee G.1 Bill Improvement Act. supra note 13, § 401(a¥1) ‘emphasis added:

seld

51:See VA BENEFITS, supra note 306, at 33,

steSchumacher v, Aldridge. 865 F, Supp. 41(D.D.C. 1987;

“7d, at 51

su7ld,

30, at 55
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plaintiffs a fair opportunity to present their case.”319 The court com-
pared the service of the Merchant Marine to that of the fourteen
successful groups.320 The court found that “at least one of plaintiff’s
applications satisfied the relevant, published eriteria to an equal or
greater extent than some successful groups.”32!

In making its comparison, the court found that the military
subjected the Merchant Marine to military justice—i.e., its mem-
bers were not free to abandon a voyage once underway; they
received military training; and they performed a unique wartime
mission 322 As a result of the court’s ruling, the DOD C/MSRB
revised its rules and submitted them for public comment in 1989.323

3. The Revised Rules—The proposed rules incorporated the
recommendations of public comment.324 The amended rules broaden
the opportunities for contractor employees to claim veteran status
and provide further insight into government policy concerning the
concept of assimilation to the armed forces.

As a result of one comment, the DOD C/MSRB rules added cri-
teria that stated contractor employees may gain veteran status if

a9/d. at 54
2074, at 44 (publishing the court’s extensive findings).

The successful applicants have been:

(1) Women’s Airforces Service Pilots (WASPs) (WW 1D) (3/8/79);

(2) Signal Corps Female Telephone Operators Unit (WW I) (5/15/79);

(3) Engineer Field Clerks (WW 1) (8/31/79);

(4) Wemen's Army Auxiliary Corps (WAAC) (WW ID) (3/18/80);

(5 Civilian Employees; Pacific Naval Air Bases, who actively participat-
ed in the defense of Wake Island during WW 11 (1/22/81);

(6) Quartermaster Corps Female Clerical Employees Serving with the
American Espeditionary Forces (WW 1) (1/22/81);

(7) Reconstruction Aides and Dieticians in WWI (7/6/81);

(8) Male Civilian Ferry Pilots (WW I1) (1/17/81);

(9) Wake Island Defenders from Guam (WW 11} (4/7/82);

(10) Civilian Personnel Assigned to the Secret Intelligence Element of
the 0SS (WW II) (12/27/82);

(11) Guam Combat Patrol (WW I1) (5/10/83);

(12} Quartermaster Corps Keswick Crew on Corregidor (WW ID)
(@/7/84Y;

(13) U8, Civilian Velunteers who Actively Pasticipated in the Defense of
Bataan (WW 1) (2/7/84) and

(14) U.S. Merchant Seamen who Served on Blockships in Support of
Operation Mulberry in the Normandy Invasion (WW IT) (10/18/85).

a2:Jd. at 55,

E=5

328¢e 54 Fed. Reg. 39,991 (1989) (to be codified at 32 C.F.R. pt. 47) (propogsed
Jan. 30, 1989),

s2]d. at 39,992,
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they “assimilated to the armed forces, as reflected in treaties, cus-
tomary international law, judicial decisions and U.S. diplomatic
practice.”325 Thus treatment as a “technical representative” under a
SOFA, classification as a “prisoner of war” by enemy forces, and
submission to the “foreign criminal jurisdiction” regime of AR 27-50
provide indicia that deployed contractor employees have “assimilat-
ed to the Armed Forces of the United States, ”328

Interestingly, the board adopted two commentators’ sugges-
tions that “a distinetion should be made between ‘persons serving
with’ and those ‘accompanying’ an Armed Force in the field."327 The
board noted “only those ‘serving with’ an armed force were, in prac-
tice, subject to military justice and other forms of military con-
trol."328 However, the board makes “subjection to military disci-
pline” a separate criterion from “subjection to military justice "32¢

The revised rules establish bright line criteria which demon-
strate that, under modern conditions of deployment, civilian con-
tractor employees assimilate to the armed forces. This article evalu-
ates whether contractor employees assimilate to the armed forces
under the terms of government contracts.330

C. Scenario Revisited

Under the previous scenario, the helicopter technician may
have assimilated to the armed forces because the armed forces
attempted to integrate him through disciplinary controls, uniform
issue, and provision of basic life support. However, modern deploy-
ments indicate that the government will make a stronger effort to

52:1d. ireciting comments concerning new rules affecting DOD C/MSRB evalug-
tion criterial

Another commentator . . . proposled. a subsection instructing the

C/MSRB to take cognizance of the effect, if any, that international law in

[Wle did concur with thie latter suggestion and, as a result, amend
paragraph D.2 to add: “c. Status of the Group in [nternational Law, In
addiion to other factors, consideration will be given to whether mem-

bers of the group were regarded as civilians, or assimilated to the armed

forces, as reflested in treaties, customary international law, udicial deci-

sions and LS. diplomatic practice
7d. ‘emphasis added)

#28ce 32 C.FR, 31 \diseussing criteria under international law con-
cerning aaaimilation; [C'onﬂderatmn vull be given to whether members of the
group were regarded and treated as civilians, or assimilated fo the Armed Forces as
reflected in treaties, customary international law, judicial decisions, and US. diplo-
matic practice.” 1d. (emphasis added

3:18ee 54 Fed. Reg. 39,993 :1989" {to be codifled at 32 C.E.R. pt. 471 proposed
Jan. 30, 1989

ld

32ald, at 39,894,

#38ee DOD D1z. 1000.2011989:, supra note 304




18951 ASSIMILATED STATUS FOR CONTRACTORS &3

integrate the technician under stricter training requirements and
life support arrangements. Consequently, contracting officers should
notify contractors of potential site conditions. The following scenario
reflects deployment conditions that the helicopter technician would
find under the AMC’s strategic LSE concept.

Imagine that the technician survived the armed conflict of
1990. He is still employed as a helicopter technician for the same
defense contractor. A crisis erupts in 1997,

However, this time he is prepared to deploy. As part of his
employment contract, his employer informed him that he will
deploy with the Army in future contingencies. The technician signed
a Statement of Understanding informing him of the conditions that
he will find in the field. As part of his employment contract, he
trained with Army forces on exercise.331 He learned the Code of
Conduct for Members of the Armed Forces.322 The Army instructed
him in the law of war.?38 The unit that he supported trained him on
the weapons range.334 His employer informs the Logistics
Assistance Office that he is deployable.33% As a result, government
planners maintain his personal data to facilitate his travel on gov-
ernment aircraft,

The technician reports to Aberdeen Proving Ground for prede-

ployment processing.336 The Army issues him a Geneva Convention
and a military identity card337 and an official passport.338 The

%1See AR 700-137, supra note 33, para, 3-2¢(2). "Contractors should be
involved in exercises to develop the skills needed in an actual wartime situation.” Id.

528ee Code of Conduct, supra note 60.

3:2See AMC GUIDE, supra note 271, at 41.

a:d, at 25, “Weapons training is the responsibility of the home station com-
mander; however, in those instances where the training cannot be given at the home
station, the Aberdeen Proving Ground Processing Center will provide weapons famil-
iarization training . .. " Id.

a38ee AR 700-4, supra note 32, para. 5-7.

a:%8e¢ AMC GUIDE, supra note 271, at 17,

The Commander, U.8. Army Materiel Command, has designated

Aberdeen Proving Ground (APG), as an installation suberdinate to the

U.8. Army Test and Evaluation Command, as the Central Departure

Point for the processing and deployment of AMC personnel (civilian,

‘military and contractor) deploying forces from CONLUS in support of, or

as part of, the LSE,

Id. See also Toler, supra note 95, at ¢ ibi ping doctrine i
of AMC and attached personnel). *To help ensure

i of all AMC civilians will deploy through the
central departure point at Aberdeen Proving Ground.” Id.

215ee AMC GUIDE, supra note 271, at 17.

atSee 22 CER. § 51.8(b1
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Army introduces him to a government civilian who will manage the
LSE in the field 33%

The Army buses him to Dover Air Force Base, Delaware,340 He
Jjoins soldiers on an Air Force C-17 destined for the theater of opera-
tions.341 However, this time, on arrival in the theater of operations,
the host nation authorities do not delay him for lack of creden-
tials 842 Further, the PX manager does not bother him at the check-
out line. The Army provides for his room and board through the
LSE. In the field, the commander issues a General Order that
imposes a curfew, requires wear of the uniform, and sets forth stan-
dards of conduct for all members serving with the armed forces. As
far as the unit commander is concerned, the technician looks like a
soldier and shares the same hardships as other members of his com-
mand.243 Does the technician hold military status? The following
subpart will analyze this question.

D. Application of the New Rules

The following discussion will apply the DOD C/MSRB rules to the
case of the deployed technician.

1. Threshold requirements—The board considers veteran sta-
tus applications only if the applicant meets the following five
threshold criteria.

a. Similarly Situated—The organization must be a “civilian or
contractual group similarly situated” to the WASPs 344 The Army
attached our helicopter technician to an AMC LSE which is a spe-
cialized organization designed “to bring the power of the national
support base to bear in a wide range of contingencies anywhere in
the world.”3#5 The analysis requires a finding that the individual

2155ee Toler, supra note 95, at 5

The misunderstandings and unclear lines of authority identified during

the Gulf War demonstrate the importance of command and control of

civilians deployed to support military operations. Deployed civilians will

now be temporarily detailed to the LSE for command and control and

will report directly to the intheater chain of command
1d.

s4:See Schandelmeier, supra note 51, at 34 {describing Aberdeen Proving
Grounds central processing point experiment during the Gulf Conflict)

si:5ee ATA Memo, supra note 7, at 5 (“Contractor personnel should be granted
official government travel status .. . .

e,

siiSee AMC GUIDE, supra nate 271, at 33 1°during major deployments, most
individuals will be living under field conditions.”}

2632 C.FR, § 47 (¥ 11

s:3See Jon M. Schandelmeier, The Logistics Support Element
LoostieLax, July-Aug. 1994, at 16
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was a member of group which—like the WASPs—provided services
directly to the armed forces. The unique purpose of contractual
groups attached to the LSE may qualify under this threshold.

b. Service to the United States—The performance of govern-
ment contract “to provide direct support to the U.S. armed forces”
satisfies this requirement.346

¢. Armed Conflict—The applicant must have served during an
“armed conflict.”347 The board excludes short-term deployments
such as the Grenada intervention of 1983, the Lebanon incursion of
1958, and the 1965 incursion into the Dominican Republic. As part
of their analysis, contracting officers should assume that all deploy-
ments could qualify as an armed conflict. Because the contractor
agreed to deploy its technician, knowing that the contingency could
be classified as an “armed conflict,” the contractor and employee are
on notice of the potential for hostilities.

d. Living Members of the Group—The technician and similarly
situated employees of the contractor must survive the experience to
seek DOD C/MSRB certification.348 The contracting officer must
assume that the military will safeguard the contractor employee
and that he will survive the deployment. As a result, the employee
may seek veteran status.

e. Nonreceipt of Other Federal Benefits—The contractor would
pay its employee benefits as specified under their contract. No gov-
ernment benefits directly accrue to the contractor employee if he
were to be taken prisoner or held hostage, unless his employee or
insurer reneged on contracted for coverage.34® At time of contract
performance, the technician received no other benefits from the gov-
ernment outside of contract. Thus, he meets the threshold for con-
tract purposes. If he received benefits as a result of hostage taking
or terrorism legislation,350 the DOD C/MSRB may disapprove of
this action 351

2. Determination of Active Duty Equivalency—Once the thresh-
old requirements are satisfied, the DOD C/MSRB evaluates the cir-
cumstances under which civilian contractors rendered service to the
armed forces.

2532 C.F.R. § 47.4(a)(2).

W, § 47.4a)(3)

s<old. § 47.4()(4),

#3Sce FAR, supra note 3, 52.22-4 (Worker's Compensation and War-Hazard
Insurance Overseas).

#9See 22 C.FR. pt. 191 (Hostage Relief Assistance).

55132 C.F.R. § 47.4(a)(3).
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a. Uniqueness of Service—Applicants must show how their
organizations differed from a peacetime organization not in a com-
bat zone, or how the “wartime mission was of a nature to substan-
tially alter the organization’s prewar character.”?2 The employee's
attachment to the LSE, submission to a field commander’s authori-
ty, and that the government issued a contract modification to fulfill
a combat contingency indicates unique service.

b, Organizational Authority over the Group—The Army's desig-
nation of the site of performance, and attachment of the technician
to the LSE in a combat zone, supports a showing of United States
military control over the contractor employee.333

¢. Integration into the Military—The Army issued the techni-
cian a uniform, chemical protective gear, and an identity card.
Further, the technician served under the umbrella of the LSE
Under these conditions, the Army integrated the technician into its
military structure.334

d. Subjection to Military Discipline—The field commander reg-
ulated the technician’s behavior on and off duty via a General
Order. Because the guidance included severe administrative penal-
ties—revocation of travel privileges—the technician felt obliged to
obey the rules. The restrictions on movement, standards of dress,
and liberty tend to show military control.355

e. Subjection to Military Justice—Even though this deployment
is not “time of war,” absence of military justice jurisdiction does not
render the technician completely independent of the Armed Forces
of the United States.

f. Prohibition Against Members of the Group Joining the
Armed Forces—NMilitary “emergency-essential” designations require
civilians to abandon their reserve military capacities to meet con-

#d. § 47.4b3 1NNA
sl § 47 4bA1NB).
s34]d. § 47.4(b¥iii! idiseussing how civilians integrate into the United States
Armed Forces:.
Integrated civilian groups are subject to the regulations, standards, and
control of the military command authority.
(A1 Examples include the following:
(2) Wearing military clothing, insignia, and devices
i3; Assimilating the group into the military organizational structure . .
4 E with military ie., the use of
i and in military clubs

and

50d. § 47 4ibRivi
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tract requirements.336 Qur technician would have signed an agree-
ment with his employer indicating that he would resign his reserve
status to fill the current position. Performance is sufficient to show
compliance under this section.357

&. Receipt of Military Training andior Achievement of Military
Capability—Our contractor would have processed through the AMC
processing center at Aberdeen Proving Ground. At Aberdeen, he
would have received military training to meet the military mission.
The Army's AMOPES requires predeployment training that
enhances the contractor’s capabilities as a member of a military
team. The achievement of military capability is a condition prece-
dent to deployment under contract: Army fitness criteria may
appear as part of the requirements.358

3. Status of Group in International Law—"Civilians accompa-
nying the force” as technical representatives are valid military tar-
gets 339 If captured, they are considered “prisoners of war” and not
civilians in the general population who must be repatriated.
Because the Army issued a Geneva Convention identity card to the
technician granting him assimilated rank for the purposes of the
convention, he is part of the Armed Forces of the United States.

Additionally, if detained by host nation authorities, the techni-
cian would fall under the foreign criminal jurisdiction regime estab-
lished by the Armed Forces of the United States regulation.360
Under this regime, the Army legal liaison authority assumes
respongibility for visiting the technician in prison, chserving his
trial, and, if authorized, contracting for the costs of his legal
defense.36! In this manner, the Army should consider the technician
assimilated to the armed forces as a result of “U.S, diplomatic prac-
tice.”352

4. Conclusion—The inescapable conclusion is that, under DOD
C/MSRB criteria, the technician's conditions of deployment convert
him from a “pure civilian” into a military asset. The Armed Forces
of the United States have woven the contractor employee into the

#52See, e.g, DOD INSTR. 3020,37, supra note 71, para. T8 (describing require-
ments for contractors to replace employees having reserve military commitments).
“Ensure that contractoers providing essential services identify their employees having
military mobilization recall commitments and have adequate plans for replacing
those employees in the event of mobilization . . . Id.

5732 C.F.R. § 47 4(b)(vil,

we1d. § 47, 4(b¥vid)

s5See Parks, supra text accompanying note 221

se0See generally AR 27-50, supra note 239

“1See id, para, 2-5; see also 10 US.C. § 1037 (as amended).

%232 C.FR, § 47.4(b)3)
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fabric of the military organization in the field. While the contractor
must perform his duties independently of direct government over-
sight, his conditions of deployment characterize him as a govern-
ment official, To make this conclusion palatable to contractors, the
armed forces must educate them. The following section outlines
DFARS notice provisions that accomplish this goal

VI. The Proposed Solution

A, Overview

This article has shown that the relationship between the
Armed Forces of the United States and the civilians who serve with
the forces, although interwoven, is often characterized by envy and
mistrust.363 The nature of government procurement fosters the
dichotomy: the government needs contractors’ services, but it may
not interfere with their independence.384 The solution lies in provid-
ing notice of this interwoven relationship to contractors in govern-
ment solicitation clauses.

One of the purposes of a solicitation for services is to place the
prospective contractor on notice of government requirements and
site conditions.365 Therefore, when site conditions include the possi-
bility of combat, the contractor must select employees who can per-

9:5¢¢ WALT REPORT, supra note 58, at F-93 ireprinting the comments of a
senior judge advocate), “As a young officer in Vietnam I was appalled by the personal
behavior and ill discipline, both morally and legally, of “legions" of civilian govern-
ment employees and civilian contractors, That despicable display was worsened by
the realization of the vast pay differential between uniformed personnel and civil-
fans

s4See, e.g., AR T00-4, supra note 32, para. 5-3g (“Contractor personnel will be
under the supervision and control of their companies.”). But see AR 700-137, supra
note 33, para. 3-d(2) {reciting exceptions that may be provided under acquisition rules:.

Contractor employees will not be under the direct supervision or evaluation of
military or Department of the Army (DA; civilians exeept as provided by FAR.
DFARS, and the AFARS. The contractor will provide the supervisory and manage-
ment personnel for each contract as well as on-site liaison with functional U S, orga-
nizations
Id. femphasis added}.

999See FAR, supra note 3, 52.237-1 isite inspection requirements;

Offerors or quoters are urged and expected to inspect the site where ser-

vices are to be performed and to satisfy themselves regarding all general

and local conditions that may affect the cost of contract performance, to

the extent that the information is reasonably available. In no event

shall failure to inspect the site constitute grounds for a claim after con-

tract award,
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form under those conditions.366 Unfortunately, few contractors are
likely to understand the full ramifications of deploying employees in
the field. The contractor needs more guidance than currently found
in the DFARS 387 A better educated contractor is a better
performer. 368

The following paragraphs describe modest changes to the
DFARS—set forth at the Appendix—that clarify the government/
contractor relationship, and provide for realistic expectations for the
United States citizen contractor employee serving with the armed
forces in the field.369 Subsequent sections analyze the merits of
these proposed provisions and explain why immediate implementa-
tion is warranted.

B. Acquisition Planning

The acquisition plan is the first step in planning for deploy-
ment of civilian contractor employees.37¢ Commands must adopt an
interdisciplinary approach to acquisition planning.87! In this way,
commands can anticipate the needs of its contractor employees who
deploy in the field. The acquisition plan is not limited to commands
that require LOGCAP infrastructure, or Logistics Assistance
Program services overseas.372 The plan extends to any command
that requires maintenance or support services beyond its core capa-

s8See DOD INSTR. 3020.27, supra note 71, para. D.2. “Contractors providing
services designated as essential by a DoD compenent are expected to use all means
at their disposal to continue to continue to provide such services, in accordance with
the terms and conditions of the contract . .

1See, ¢.g., Schandelmeier, supra note 51, at 34. “There is no standard war
clauge in contracts obligating contract personnel to remain during hostilities.” Id.

238ee, e.g., Toler, supra note 93, at 6 (advocating the merits of the AMC GUIDE,
supra note 271).

at3See Toler, supra note 95, at 4 (reflecting on findings submitted pursuant to
an interdisciplinary AMC task force concerning the use of AMC civilians—but applic-
able to contractor employees). “There is a general lack of awareness of the expecta-
tions of the civilian werk force, from both civilian workers and management-leader-
ship. . ., There is & void within Army warfighting and support doctrine on the use of
civilians,” Id.

s03ee DFARS, supra note 10, 207.103(c)(i), exhorting the value of acquisition
plans as follows:

(cXi) Military departments and agencies shall prepare written acquisi-

tion plans for —

(C) Any other acquisition considered appropriate by the department or

agency.

Cf. AR 700-137, supra note 33, para. 2-2 (describing advanced acquisi-

tion planning imperatives for LOGCAP contracts).

s%18ee generally Toler, supra note 95, at 3 (describing the AMC's multidiscipli-
nary team that assessed civilian deployment issues).

s7aSee generally AR 700-4, supra note 82; see also AR 700-137, supra note 33
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bilities. Therefore, the following paragraphs discuss amendments to
the acquisition planning process.

1. Amend DFARS Subpart 207.105—Written acquisition plans
evidence a commander’s intent.373 Subpart 207.105 of the DFARS
should reflect the possibility that contractor employee/representa-
tives will deploy with the requiring activity.

The proposed provisions, labeled as additions to the Plan of
Action, force contracting officers to coordinate with both the plan-
ners and operators through a Contract Officer Representative
(COR) at the unit level.57+ The theory is that, before a crisis erupts,
the Operations Officer, Logistics Office, and Adjutant General iden-
tify civilian employees who may deploy with the force. Constant
communication with the contractor ensures that it can comply with
the terms of contract when its employees are required to deploy in
the field.

2, Train the Contracting Officer—Another purpose of the pro-
posed revigion is to educate the contracting officer about the rights
and duties of contractor employees in the field. In 1993, key plan-
ners found that targeting of deployed contractor civilians was a con-
troversial issue.375 During Operation Desert Shield and Storm, con-
tractor employees failed to understand their legal status.378
Therefore, command legal advisors must sensitize their contracting
officers to civilian status issues. In this way, contracting officers will
be prepared to inform contractors of their rights and obligations
under the service contracting provisions that are discussed in the
following sections.

C. Service Contracting Changes

The service contract identifies the requirements for contractor
employees in the field.377 However, the requirement could manifest
itself in construction and supply contracts.37® Therefore, in a con-
struction contract, the requirement may be met as a service line

s1iSee DFARE, supra note 10, 207.105.
4Sce id. 207.105

57See Toler, supra note 95, at 4. "Another controversia. i
tus of civilians who deploy to support military operations.” Id
IILF “some civilians were confused about
s wore desert camouflage uniforms and

is the interna-

their status . . . even though the empl
had protective gear and weapons”

See generally DFARS, supra note 10, pr. 87
w758ee FAR, supra note 8, pt. 36
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item, through an independently priced contract line itemn number
(CLIN).2™

The Appendix to this article establishes seven additional claus-
es, including one form, that amend the service contracting portion of
the DFARS 380 The Statement of Understanding provides contractor
employees actual notice of the unique circumstances of service in
the field. 381

1. Contingency and Deployment Services—This clause captures
the essence of twenty-first century DOD military doctrine.382 The
clause’s five subparts articulate DOD policy towards contractor
employees and serve as an introduction to the conditicns of deploy-
ment facing contractor employees in the field. It sets the stage for
seven notice provigions that follow the clause.

a. Scope—This subpart informs all contractors of the unique
site conditions that their employees may encounter in the field 283

b. Policy—The policy statement informs contractors of the
Armed Forces of the United States interest in managing civilians in
the field. This policy statement intends to make contractor employ-
ees part of the total force package that deploys in the field.

¢. Definitions—This subpart establishes the meaning of the
terms “in the field,” “chain of authority,” and “life support organiza-
tion.” These terms inform the contractor that its employees may be
integrated into the armed forces through an activity such as the
LSE.

d. Procedures—This subpart forces the contracting officer to
participate in deployment planning. It requires the contracting offi-
cer to notify the contractor of the rights and obligations of its
employees in the field. The contracting officer must obtain a
Statement of Understanding from contractor employees designated
to perform the contract in the field. The contracting officer must
notify coordinating agencies of designated contractor employees to
facilitate mission planning requirements.

s13See DOD Dir. 4205.2, supra note 34, para, 3a, The “CAAS should be pro-
cured through a separate contract action, of possible, When [thel CAAS is a portion
of  contract action, it shall be a separately identified contract line iter number and
separately priced.”) Id. See aiso DFARS, supre note 10, 237.7002(a) (“every contract
calling for engineering and technical services . . . shall show those services as & sepa-
rate and identifiable line item separately priced.”)

s5cSee DFARS, supra note 10, pt. 237.

#18ee FAR, supre note 3, 52.237-1 (Site Visit).

ss2See ARsty FOCUS, supra note 61,

5:8¢e FAR, supra note 3, 52.237-1 {Site Visit).
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e. Contract Clauses—This subpart identifies mandatory con-
tract clauses for solicitations requiring contractor employee services
in the field. This subpart serves as a checklist for the contracting
officer to ensure deployment contracts have appropriate clauses.

Now the stage is set for the discussion of substantive notice
provisions.

2. Notice Provisions—Seven substantive notice provisions alert
contractors to unique requirements of service in the field

a. Status Under International Law—This subpart informs con-
tractors about the legal status of their employees in the field.
Contractor employees gain the protection of international law once
accredited to the Armed Forces of the United States.3%¢ Although
classified as “noncombatants” under the Hague Regulations,383 con-
tractor employees are legitimate objects of attack.38® The precise
status of contractor employees, as members of the armed forces, is
not settled under international law.387 However, the notice provision
asserts that they may be considered combatants by enemy forces
Nevertheless, under United States practice, contractor employees
are never deliberately used as belligerents or placed in danger.388

Contractor employees who perform exclusively medical or reli-
gious services may acquire Retained Status as protected personnel
in the field 282 Further, the clause informs contractors that their
employees do not lose protections under international law when

ee, ¢.z., GPW-49, supra note 1, art. 44, 6 U.8.T. at 2230
#3Convention Respecting the Laws and Customs of War on Land, with Annex
of Regulations, Oct. 18, 1907, Annex art. 3, 36 Stat. 2277, 2296, T.8. 538, 1 Bevans
831 ientered into foree Jan. 26, 19107,
s¢See W, Hays Parks, supra, note 221, at 131,
ee PRoTOCOL COMMENTARY, supra note 1, at 515 (A civilian who is incorpo-
rated in an armed organization . . . becomes a member of the military and a combat-
ant throughout the duration of the hostilities. 7, but see id. at 579 (discussing
whether contractors could be classified as mercenaries under Pratocel [ to the
Geneva Conventions),
Only a combatant. and a combatant taking a direct part in hostilities,
can be considered as a mercenary in the sense of Article 47
Consequently this condition excludes foreign advisors and military tech-
nicians . . . (als long as these experts do not take any direct part in the
hostilities, {citation omitted] they are neither combatants nor mercenar-
ies, but civilians who do not participate in combat,

ee AR 700-137, supra note 33, para. 3-2d(5 (reciting Army policy to keep
contractors out of combat areas). "Contractors can be used only in selected combat
support and combat service support activities. They may not be used in any role that
their role as " 1d.
s35ee Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field, Aug. 12, 1949, art. 23, 6 US.T. 3114, 75 UN.TS
31 (entered into force Feb. 2, 19361
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commanders arm them. This clause serves to allay misunderstand-
ings during predeployment training that may include weapons
familiarization,

The clause also informs contractors that the armed forces must
confer assimilated rank on United States citizen employees serving
in the field.3%0 It accredits contractor employees to the Armed
Forces of the United States under international law.391 As a result,
contracter employees have a right to prisoner of war status on cap-
ture by enemy forces 392

b. Notice of Duty to Abide by the Code of Conduct for Members
of the Armed Forces—The corollary to notice of status under inter-
national law is notice of Code of Conduct requirements. This sub-
part alerts contractors to the possibility that their employees may
be captured in the field. Accordingly, this subpart informs the con-
tractors of the behavior expected of members of the armed forces
when captured.393 Because contractor employees attain prisoner of
war status, they clearly assimilate to the armed forces on capture:
they have relative rank; wear uniform; and are accorded full protec-
tion of international law. Therefore, contractor employees should,
under terms of contract, abide by the Code of Conduct. In this way,
the Armed Forces of the United States take an important step in
integrating contractors to the total force in the field.

c. Notice of Attachment to a Life Support Organization—This
provision informs the contractors of the level of support that their
employees will receive in the field. This provision forces the con-
tracting officer to coordinate with the appropriate plans and opera-
tions personnel who decide how to support the civilian employee in
the field. This provision recognizes that & variety of diverse schemes
exist to support contractor employees in the field; for example, the
AMC’s LSE or the DLA’s DCST. The provision serves as a planning
tool so that all parties to the contract can anticipate the general
conditions of deployment,

so6See DOD INSTR. 1000.1, supra note 226, para. V1, establishing relative rank
for civilian contractors as follows

Military-Civilian equi grade have been developed to

conform with the rank categories prescribed in Article 50, GPW, for

monthly advances to prisoners of war, and to facilitate treatment of

prisoners of war with due regard to rank in keeping with Article 43,

B. The rank equivalencies do not convey to civilian personnel rank or
autharity over military personnel.

18e¢ GPW-49, supra note 1, art. 4A(4).

ase Id,

w5See Code of Conduct, supra note 60
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d. Notice of Obligations in the Field—This clause informs con-
tractors that their employees must follow the administrative rules
and regulations of the field commander.3%4 This provision enhances
the authority of the field commander over civilians. All personnel
deployed to the field face adverse administrative action for violation
of commander’s policy.3%5 Depending upon the field environment,
the commander’s sanctions, although limited, can severely impact
the contractor and its employee.398

The clause also serves to reinforce predeployment training
requirements. This training reinforces the standards of behavior
expected of civilian employees in the field.297 The training is intend-
ed as a complement to the employee’s duties. This provision serves
to implement DOD policy requiring contractors to familiarize them-
selves with armed forces practices in the field.398 In this way, con-
tractors learn to anticipate customer needs under realistic condi-
tions.

e. Notice of Foreign Legal Jurisdiction Regime—This clause
informs contractors that their employees may be subject to foreign
legal jurisdiction.3%% As a result, statutory protections may attach to
contractor employees who find themselves subject to foreign law.400

s#:See AMC GUIDE, supra note 271, at 33, “The on-site commander may impose
special rules, policies, directives and orders based on mission necessity, safety and
unit cohesion.”

s5ld. ac 37

ssSee AFARS, supra note 31, 37.7008-L(c}, describing trave) and transporta-
tion eanctions available to the government az follows

Travel, transportation, and other costs connected with replacement or

reassignment of contractor personnel shall not be reimbursable if the

replacement or reassignment was caused by—

11 unsatisfactory performance,

12) misconduet o o off duty,

(3) security reasors,

(4) voluntary termination of employ by the personnel, or
15) voluntary removal by the contractor before the end of the contract
period. Id.

397See AMC GUIDE, supra note 271, at 37,

#358ee AR 700-137. supra note 33, para 3-2¢i2)

=35ee AMC GUIDE, supra nate 271, at 35.

928¢e 10 U.S.C. § 1037 ireciting congressional intent for the armed forces to
provide for contracted legal services to all civilians accompanying the armed forces!

{a} Under regulations to be prescribed by him. the Secretary concerned

may employ councel, and pay counsel fees, court costs, bail, and other

expenses incident to the representation, before the judicial tribunals

and administrative agencies of any foreign nation, of persons subject to

the Uniform Code of Military Justice and of persons not subject to the

Uniform Code of Military Justice who are emplosed or accompanying the

armed forces in an area outside the Unired States
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The clause informs contractors that approval of their requests for
legal services under statute, is a matter of discretion of the Service
Secretary.401 Under DOD policy, the contractor employee must
request assistance from the Armed Forces of the United States.402
Additionally, because the DOD has discretion to refuse the request,
the clause emphasizes that responsibility for legal services remains
with the contractor.403

f. Notice of the DOD C/MSRB—This clause informs contrac-
tors of the existence of the DOD C/MSRB. The clause places con-
tractors on notice of potential record-keeping burdens concerning
their employees. As discussed, the DOD C/MSRB may grant veteran
status to contractor employees who have qualifying service with the
Armed Forces of the United States in the field.4%¢ This provision
may serve as a bargaining tool for the contracting officer concerning
contract costs,

8. Statement of Understanding of Service in the Field—This
provision revives a similar procedure that was used during the
Second World War.403 It also impl the r 1dation of the
Defense Science Board, avoiding privity of contract problems, yet
giving contractor employees adequate notice of site conditions.408
The most important of the proposed DFARS amendments, the State-
ment of Understanding reaches the key stakeholder under govern-
ment contract for services in the field: the contractor employee.

The Statement of Understanding informs the individual con-
tractor employee of the contractual notice provisions agreed to by
his or her employer. When signed by the contractor employee, this
document serves as evidence of knowing and voluntary submission

(b) The person on whose behalf a payment is made under this section is

not liable to reimburse the United States for that payment, unless he is

responsible for forfeiture of bail . .
Id. (emphasis added).

#:See AR 27-50, supra note 239, para. 2-2d.

w2 1d

], para. 2-2d (setting forth the procedure for foreign criminal jurisdiction
funding of contractor personnel); para. 2-c (“funds under 10 U.8.C. 1037 will not be
used to provide legal representation to indirect hire and contractor employees, or their
dependents . . . "), para. 2-d (‘Personnel not eligible under the above criteria may
request funds for the provision of counsel and payment of expenses in exceptional
cases....").

4See 32 CFR. pt. 47,

#58ee FM 30-27, supra note 196, para. 8a. “Eefore final acceptance, such indi-
viduals will be required to sign an agreement .

406See DEFENSE BC1 BD, REPORT, supra note 193, and accompanying text,
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to the administrative control of the armed forces in the field. This is
not a contract with the government. This minimal notice safeguards
government interests and prevents misunderstandings with con-
tractor employees. Like the agreement used by the Army in 1944,
the Statement of Understanding accredits the contractor employee
to the Armed Forces of the United States. In case of capture, the
statement serves as additional evidence that the employee is enti-
tled to prisoner of war status, Additionally, the Statement of Under-
standing underscores that the contractor employee could lose life or
limb incident to performance of contract in the field.

The Statement of Understanding informs the employee that
the government may require the employee to wear a uniform and
abide by the Code of Conduct for Members of the United States
Armed Forces. This paragraph also serves notice that liability for
loss of government-furnished property is remedied by the report of
survey system.497 Additionally, the Statement of Understanding
serves notice that if Congress declares war, then the employee is
subject to the UCMJ. The employee is not agreeing to submit to the
TCMJ by contract: an option not regarded as viable in the 1950s,
when statute authorized such action 408

The foregoing contractual solutions are the corollary to long-
standing historical, doctrinal, and administrative practices of the
United States. These practices evidence a custom of assimilating
contractor employees into the service of the armed forces. The notice
provisions simply consolidate two hundred years of United States
military practice in the government’s acquisition regulations. Are
these clauses justified? The following section argues for immediate
promulgation.

«See AR 735-5, supra note 47, para. 2-3
«#See¢ Robinson O, Bverett, Military Jurisdiction Over Civilians, DUKE L. J
366, 407 (1960 idiscuseing the Supreme Court’s majority opinion in Reid t. Covert
which sets forth alternatives to courts-martial of civilians;
The majority’s opinion is weakest when it seems to suggest some
alternatives. One solution envisaged, and purportedly derived from the
case of Ex parte Reed, decided in 1879, would involve the signing by
civilian employees of agreements to submit to military jurisdiction .
The diffieulty involved here would seem to stem from the concept
that although an accused can waive trial by jury with the consent of the
prosecution and of the court, he cannot, merely by his consent, create
Jurisdiction in a court, To give weight to any such agreement would
resemble allowing a federal district court to try a man for a vialation of
state law merely because he consented to the trial,
Id. ‘footnotes omitted:.
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VIL Impact of Proposed DFARS Amendments

A, Introduction

This article has examined extensive precedent supporting the
contention that contractor employees hold military status and also
has demonstrated that current government contracts are silent on
this issue. The government and its contractors lack sufficient
knowledge to prepare for “come &s you are wars.”40? Consequently,
the Armed Forces of the United States, heavily reliant on essential
civilian services, are unprepared to meet the challenges of using
these civilians during modern military operations. The DAR Council
should implement the proposed DFARS amendments (as set forth in
this article). In this way, government contract clauses will better
safeguard government investments in high-technology equipment
and the civilians who maintain it.

The purpose of this part is to present an analysis of the pro-
posed DFARS amendments. The article analyzed the provisions
under DAR Council criteria.410 In the final analysis, the proposed
DFARS provisions will give government contractors and their
employees notice of potential conditions in the field.

B. Do the Clauses Address the Issues?

The DFARS amendments recapitulate the sum of the armed
forces' experience with contractor employees in the field and provide
basic answers to the issues raised by the DOD, industry, the legisla-
ture, and the judiciary. The amendments address the impact of
domestic and international law. They answer questions that avoid
defects in contract formation—such as whether truly mutual assent
exists. The following sections revisit the issues raised in part II of
this article.

1. DOD Issues—The proposed DFARS amendments address
current DOD issues regarding the use of contractor employees dur-
ing military operations. The DOD acknowledges that it has not pro-
vided adequate guidance to deploying contractors.¢!! The proposed
DFARS amendments give contractors notice of predeployment
training requirements, alerts them to their status on the battlefield,
and advises them of life support arrangements in the field.

s19See LMI REPORT, supra text accompanying note 67,

4uDFARS, supra note 10, 201.201-1 (setting forth the criteria that the DAR
Couneil requires to analyze proposed amendments to the DFARS).

+118¢e DOD IG REPORT, supra note 69.
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Additional internal DOD efforts will implement the government’s
promise to adequately support contractor employees in the field.422

2. Private Sector Issues—The proposed DFARS amendments
address industry concerns about life support, status, and conditions
of employment in the field.413 The proposed DFARS amendments
articulate the status of contractor employees under international
law, require adherence to the Code of Conduct, and clarify other
obligations of contractor employees under terms of contract.
Additionally, the proposed amendments force the contracting par-
ties to communicate,

The Statement of Understanding provides the contractor
employee with actual notice of conditions and obligations in the
field. Furthermore, the Statement of Understanding provides the
government with evidence of contractor intent to perform the con-
tract as bargained for. As a result, the government can train and
integrate contractor employees before crises occur.

3. Legislative Concerns—The proposed DFARS amendments
address legislative concerns about core capabilities and personal
service contracts 414 The proposed amendments are drafted as a ser-
vice contract that fall outside the proscriptions against personal ser-
vice contracts.*!5 The propesed amendments anticipate that con-
tractor employees will serve with the Armed Forces of the United
States in the field under the umbrella of a life support organization.
As a result, these employees will serve as augmentees to a direct
support maintenance or supply activity. In this way, the contractor
employees merely supplement the core capability of the armed
forces, avoiding charges that contractors have assumed primary
responsibility for an inherently governmental task

4. Judicial Issues—The proposed DFARS amendments raise
the issue whether contractor employees in the field perform services
that are the equivalent of active duty. Under the Schumacher analy-
518,418 the DOD’s deployment doctrine appears to meet both the
threshold and evaluation criteria used by the DOD C/MSRB.#17
Because contracting officers cannot predict the future, they must
assume, in preparing their statement of work, that contractor
employees serving with the Armed Forces of the United States in

“2See FM 100-5. supra note 6
+13ee supra text accompanying note 7 (ALA Memo.

<1:Gee, e.g, GAO REPORT B-251383, supra note 85, GAQ REPORT B-241388
supra note 89,

+:3See FAR, supra note 3, 37.204 iExclusions| {excluding activities and pro-
grams from personal services contract proscriptiona’

«4See Schumacher v. Aldridge, 665 F. Supp. 41D D.C. 1987:

41"See 32 C.FR. pt 47
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the field will serve during a period of armed conflict. Consequently,
civilian contractor employees hold military status. Both parties to
the contract must allocate risk by negotiating appropriate contract
type and profit.418

Although the proposed DFARS amendments may inform con-
tractors about government requirements, implementation poses
some problems. The following subpart examines the potential prob-
lems implementing the proposed DFARS amendments.

C. Implementation Issues

The DFARS provisions do not identify specific requirements
for deployment. The notice provisions are intended to provide a
baseline of knowledge for government and contractor to prepare
informed requests for proposals and offers. Are these provisions too
general to be useful? The DFARS notice provisions do not change
the contracting culture that cause the problems in the first place:
lack of communication between contracting officer, contractor, and
requiring activity. Additionally the provisions may be perceived as
another government regulation to burden an overregulated private
sector. Finally, legislative enactments could remedy government
contract shortfalls: such as designating all contractor employees in
the field as members of the armed forces and unilaterally announe-
ing to foreign governments that the United States makes no distine-
tion between soldiers and specified groups of contractor employees
serving in the field. The following sections analyze potential prob-
lems,

1. Contract Pricing—An immediate concern is whether addi-
tional requirements result in higher contract costs. A simple econo-
my of scale suggests that making contractor employees use military
transportation will save the taxpayer money The military experi-
ence during Operation Desert Shield and Storm shows that
deployed contractor employees cost the taxpayer more than govern-
ment employees.41? However, proposed FAR guidelines would make

s1:9ee FAR, supra note 8, subpt. 15,8 (discussing price negotiation),

4158ec Memorandum with Survey and Slides from Hugh McNeil, Dep’t of Army,
Central Region, U.S. Army Audit Agency, SAAG-CER, subject: Audit Assist Request
for Contract Support Costs During Operation Desert Storm, to Director, Logistical
and Financial Audits, USA AAA, SAAF-LFL (18 June 1993; [hereinafier USA AAA
Survey] (obtained January 1995; copy on file with the author and Directorate for
Plans and Operations, Office of the Deputy Chief of Staff for Logistics, DALO-PLP,
United States Army, Pentagon) (finding that estimated annualized costs for 30 Army
contracts deploying contractor civilians to support Operation Desert Shield and
Storm ranged between $251,939 and $364,961 per employee versus $167,900 per gov-
ernment employee).
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government travel rates the standard measure of travel costs. 420
Additionally, the contracting officer may make government trans-
portation a means of travel under the contract.421

Several factors account for the high costs of the Desert Storm
experience. These factors should not hinder effective negotiation in
the future. These factors included: weak bargaining position; imme-
diate needs for support services that were considered more important
than controlling costs; numerous modification and letter contracts;
and sole source procurement 422 As a result, contractors charged up
to 130% for hazard duty pay allowances for their employees’ ser-
vices.23 The contracting officer, using appropriate clauses, can con-
trol these costs. For example, an interim DFARS rule limits contrac-
tor personnel compensation to $250,000 per year.424

Contracting officers may avoid excessive charges through
acquisition planning 425 Contracting officers must use their busi-
ness judgment to strike the best deal for the government.428
Contracting officers should determine appropriate cost savings real-
ized by deploying contractor employees in the field and adjust con-
tract prices accordingly 427

2. Contract Formation—Does the contracting officer enter into
a multi-year contract or renegotiate every year? Should the con-
tracting officer negotiate, or simply use sealed bidding? What about
contract type? The nature of the operation will dictate the contract-
ing officer’s options.

As a general rule, the contracting officer should use the negoti-
ated method of contracting.*28 This method gives maximum flexibil-

s215¢e FAR Case 94-753, Proposed Rule, 58 Fed. Reg. 64,542 11994, reprinted
in 10 Gov't Cont. Rep, (CCH) § 99,938 {proposing amendments to FAR 31.203-46)

s218¢e AFARS, supra note 31, 37.7098-1(a) {requiring use of government travel!,
Government-furnished transportation for contractor personnel, their
baggage and equipment shall be used by the contractor for initial travel

from its facility to the site of work, for travel on official business
between sites of work, and for terminal travel from the site of work to

the contractor’s facility

)i

<25ec USA AAA Survey, supra note 419

anld,

«See DFARS Interim Rule, 60 Fed. Reg. 2330 (1995), reprinted in 9 Govt
Cont. Rep. (CCH) { 99,980 {limiting costs for individual compensation on defense
contracts to $250,000:

«3Sec DFARS, supra note 10, 225.802-70,

«sSee FAR, supra note 3, 1.602-2 (reciting the responsibilities of contracting
officers, “contracting officers should be allowed wide latitude to exercise business
judgment”.

«See AL 94-6, supra note 256, para. 2¢, app. A, § IX

«Sec FAR, supra note 3, pt. 13 1Contracting by Negotiation
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ity to the contracting officer who may award a contract with or
without discussions.429 The contracting officer should identify
deployment requirements as a separate CLIN.430 Contract type,
based on historical practices dating to Second World War base con-
struction in the Pacific, suggests that Cost-Plus-Fixed-Fee contracts
are appropriate.f3! The contracting officer must use good judgment
determining contract type: even a Firm-Fixed-Price contract could
be appropriate.432 Although multi-year contracts for services in the
field are prohibited,%32 in a crisis, agency heads can approve multi-
year contracts on an interim basis.434

Assuming that the military will clothe, feed, house, and trans-
port contractor employees under the umbrella of a life support orga-
nization, the contractor will incur few direct costs. Thus, the con-
tracting officer can dramatically reduce per diem costs for contrac-
tor employees assimilated to the armed forces by making a reason-
able allocation of risk to both the government and contractor.435
Therefore, the notice provisions give the parties to the contract
additional information that they can use to allocate risk.
Additionally, the cost-benefits associated with the notice provisions,
save both the government and contractor the excessive costs of
default when an employee leaves the operation prematurely. The
notice provisions guard against hiring the faint of heart—and may
even encourage the more adventurous employee to seek a unique
employment opportunity that could result in rewards for good citi-
zenship. The objective of the clauses is to deter the timid and
remind contractors of the inherent risks associated with service in
the field.

48ee id. 52.215-16(c) (Contract Award) {“The Government may award a con-
tract on the basis of initial offers received, without discussions , .. .").

08e¢ DFARS, supra note 10, 237.203(d)ii)(A) (outlmmg the procedures for
obraining contracted field services as an exception to personal service contract proce-
dures—"[s/how those services as a separately priced line item . .. ).

18ee FAR, supra note 3, 16,306 (discussing the requirements for using Cost-
Plus-Fixed-Fee Contracts).

428¢e id. 16.103(a) (describing the contracting officer’s flexibility in determin-
ing contract type). "Selecting the contract type is generally a matter for negotiation
and requires the exercise of sound judgment. Negotiating the contract type and nego-
tiating prices are closely related and should be considered together.” /d.

43¢¢ generally DFARS, supra note 10, 237.106 (discussing the one-year limi-
tation on service contracting).

4uSee id. 237.203(d)(iii) (discussing contract field service contracts). “Agency
heads may authorize personal service contracts for contract field services to meet an
unusual essential mission need, The authorization will be for an interim period only.”

4538ee FAR, supra note 8, 16,103(a) (describing allocation of risk during con-
tract type and price negotiations). “The objective is to negotiate a contract type and
price (estimated cost and fee) that will result in reasonable contractor risk and pro-
vide the contractor with the greatest incentive for efficient and economical perfor-
mance.” Id.
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3. CAAS Issues—Every governmental agency must maintain a
core capability to accomplish its mission 436 When the requirements
for mission success exceed an agency's core capability, the agency
may hire contractors to accomplish the mission.437 In the case of the
Armed Forces of the United States, the decision to hire civilian com-
bat service support contractors is a result of a conscious policy to
improve combat power over logistical capability.438 Does this policy
violate the rule against contracting out inherently governmental
functions? The Armed Forces of the United States maintain residual
capabilities in its reserve force structure—hiring contractors to per-
form reserve missions, may be the only alternative under statutory
impediments to actlvatlng the Army Reserve.439

Does the policy viclate prohibitions against hiring “quasi-mili-
tary armed forces”?440 Although the Armed Forces of the United
States may grant veteran status to civilian contractors serving with
the forces in the field, the policy does not violate the rule against
hiring para-military forces. The Armed Forces of the United States
are contracting for supply and maintenance services, not combatant
services. Therefore, it follows that contracts for civilian combat ser-
vice support functions do not violate regulatory proscriptions.441

+36See DEP'T OF DEFENSE, OFFICE OF THE UNDER SECRETARY FOR DEFENSE,
{ACQUISITION], GUIDE TO CONTRACTED ADVISORY & ASSISTANCE SERVICES, para. 2.3 (3
Apr. 1992) (reciting the concept of core capability}

While some functions/tasks are inherently governmental, many others

are candidates for contracting out. When making these determinations,

requiring activities should keep in mind that whether the Government

does its job with its own employees or by contract, it must have a core

capability. Core capability inclades: (1) a sufficient number of trained

and experienced Government staff to properly manage and be account-

able for its work; (2 maintaining a capability to write and/or administer

related service contracts; and {3) retaining a residual capability to per-

form certain complex service requirements in emergency situations.

+d.

#3See supra text accompanying note 67 (DOD Title V Report).

<3S generally 10 U.S.C. §§ 12301-12321 (superseding previous law codified
at 10 U.S.C. §§ 673-687 and continuing the limitation on the conditions and numbers
of reservists whom the President may call to active duty); see also id. § 671 (prohibit-
ing overseas deployment of any member of the armed forces who has not completed
basic training, and during time of war or national emergency, of not less than twelve
weeks duration),

#1See 5 U.S.C. § 3108 (prohibiting the government from hiring “Pinkerton
Detective Agencies or similar organizations"; see also FAR, supra note 3, 37.109 iser-
vices of quasi-military armed forces)

w1S¢e FAR, supra note 3, 37,204 {excluding several types of rouine engineer-
ing, maintenance. and supply operations from the general proscriptions againat per-
sonal services contracts!
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Although field services contemplated by this article appear
proper under acquisition regulations, the government does not
implement these services efficiently.442 The Office of Management
and Budget found that CAAS problems occurred as a result of four
deficiencies: (1) inarticulate requirements; (2) inflexible contracting
rules; (3) lack of coordination between the Contracting Officer and
the COR; and (4) poor contract administration practices 442 There-
fore, contracting officers must expend greater effort to ensure field
services are properly performed. The proposed DFARS amendments
provide base guidance so that contracts properly reflect government
base requirements for contractor employee services in the field.

D. Collateral Issues

The public must have an opportunity to comment on the pro-
posed rules. The public, and private contractors, have a vested inter-
est in shaping rules governing contractor employees in the field.

1. Paperwork Reduction Act Issues—The proposed rules
increase the burden on both the government and the private sector
to maintain information.444 The Office of Management and Budget
must approve the Statement of Understanding.445 The proposed
forms issued incident to contract is the least burdensome method of
identifying contractor employees who are selected for service with
the armed forces in the field.446 The information collected is a
method of ensuring contract performance during crisis. In this way,
the form implements DOD Instruction 3020.37 447

Some redundancy is necessary for contingency planning.448
The information obtained from the Statement of Understanding
does not unnecessarily duplicate information held by the contractoré4?
and will actually enhance performance. For example, operations
officers can use the data to ensure that contractor employees fly on
certain aircraft to reach their supported units. In this way, the con-
tractor performs the contract, at the right place, on time, and the
taxpayer does not have to absorb the cost of commercial travel.

+aSee OMB Report, supra note 92 and accompanying text,

497d. at 5,

suPaperwork Reduction Act, 31 U.8.C. § 1111,8ee also 5 C.FR. pt. 1320,

+iSee 5 C.F.R. § 13204,

«tSee id. § 1320.4(b)(1).

«18¢e DOD INSTR. 3020.37, supra note 71.

#4856 PAGONTS, supra mote 54, at 135 (discussing his rationale for creating a
mirror logistical headquarters during Operation Desert Shield). “Given the possibili-
ty of a SCUD attack on my Dhahran nerve center, [ was also interested in creating a
redundant logistical headquarters outside Dhahran.”

+2See 5 C.F.R. § 1320.4(b)(2).
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Contractor cooperation is paramount. The information has
“practical utility” in assisting proper contingency planning and con-
tract administration 45 The contractor will assume the burden of
notifying the armed forces of changes in employee status. The con-
tractor has a vested interest in ensuring that its employees are
identified and deployed to the contingency area.

2. Regulatory Flexibility Act Issues—The purpose of the
DFARS amendment is to inform contractors, not burden them. The
goal of the regulatory amendment is to improve and “protect the
health, safety and economic welfare of the Nation” and those who
serve in the field.451 The government bears the burden of perform-
ing both an initial and final “regulatory flexibility analysis.”452

The proposed rules assist contractors by identifying potential
site conditions, predeployment locations, and additional duties
required of their employees, The information also serves to substan-
tiate claims for veteran status submitted to the DOD C/MSRB. The
potential for veterans benefits may be attractive to contractor
employees, and a useful bargaining factor for government negotiations.

E. Implementation

The preceding discussion has outlined the considerations
required for DAR Council approval #53 First, the article identified
the problem: lack of guidance to contractors concerning site condi-
tions in the field #3 Second, the article recommended DFARS notice
provisions to resolve the problem 455 Third, the article articulated
the advantages and disadvantages of the DFARS provisions. 458
Fourth, the article considered collateral issues to address bureau-
cratic controls and public comment 457 The final requirement is
whether a deviation rather than a contract clause would achieve the
same result: this is the focus of the following discussion.458

Deviation to the DFARS would offer temporary respite from
the problems associated with deploying contractor employees in the
field. The use of the Statement of Understanding requires public

See id. § 1320.41b3

«:See Pub. L. No. 96-354, §2 icodified as amended at 5 US.C. §8 601-612)
reprinted in 1980 U.S.C.C.AN., 2788; see also Exec. Order No. 12,866, 58 Fed. Reg.
31,735 19931

w528 5 U.S.C. $3 603, 804

+53See DFARS, supra note 10, 201.201-1.

4aefd, (d il

ws8/d, (dUiIL

«ssld. (d DI

. (V.

ssId, 1 v
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comment, therefore, the deviation must be published in the Federal
Register for comment.45¢ Because significant policy issues are at
stake—arming of civilians, exposing civilians to hostile fire, assimi-
lating civilians to the armed forces—deviation is inappropriate. The
proposed DFARS amendments, as DOD policy, make potential site
conditions common knowledge to all contractors and no longer the
esoterica of international lawyers. Immediate implementation is
warranted to meet future crises. The best course of action is to
make notice provisions a permanent part of the DFARS.

VIIL Conclusion

United States citizen contractor employees serving with the
Armed Forces of the United States in the field hold military status.
They are legitimate objects of attack and become prisoners of war
when captured. Despite the Armed Forces of the United States his-
torical experience with contractors in the field, contractor employee
status remains enigmatic.

The article has shown that modern contractor employees
derive the benefits of historic armed forces practices conferring on
them unquestionable military status, Contractor employees become
prisoners of war; they are exempt from military obligations; they
hold relative military rank; they are subject to military discipline;
and they are considered, under some international agreements, to
serve in an official capacity while deployed with the armed forces in
the field. Sadly, the Armed Forces of the United States do not reflect
these benchmark practices in government contract provisions,
thereby keeping contractor status an enigma.

Unfortunately, United States logistics doctrine does not resolve
the mystery. Contractor employees serve with the Armed Forces of
the United States in the field worldwide. They deserve appropriate
consideration from contracting officers, command planners, and
command lawyers. They ought not be surprised about their status
when they arrive in the field. The contract solicitation clause elimi-
nates surprise.

Government contract communicates important facts about site
conditions to contractors. The government is in a superior position
to communicate facts about site conditions affecting personnel who
serve in the field. As a result, contract notice provisions alert con-
tractors to the realities of service in the field and deter the fair-
weather and faint-hearted souls from the battlefield. Over the

98ee id. 201.402(3)vii) iri ion of deviations under
of FAR part L5),
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years, contractor employees have quietly but readily assimilated to
support the armed forces in the field. The time has come to inform
contractors about assimilation and make them a part of the total
force,

The proposed amendments provide a contractual remedy to an
unresolved doctrinal debate. The remedy is not a panacea, but
potent preventive medicine that addresses basic misunderstandings
about the status of contractor employees in the field
Complementing evolving Armed Forces of the United States doc-
trine, the proposed DFARS amendments will prepare United States
civilian contractor employees for deployment in the field.

APPENDIX

PART 207.1—ACQUISITION PLANS
207.105 [Amended]
Section 207.105 is amended by adding the following:
207.105 Contents of written acquisition plans.
BRI
(b) Plan of Action. * = *
(18) Contingency and Overseas Deployments.

(A) Include notices to all contractors of the potential requirement to
deploy employees in the field.

(B) Incorporate all contingency and deployment notices (zee Subpart
237.XXX) to contractor employees as part of the basic contract,
(C) Accredit contractor employees for field service through a
Statement of Understanding maintained in the contract file.
(D) Coordinate all contingency and deployment contract require-
ments with appropriate field commands and staffs.
(E) Integrate contractor employee data into Adjutant General, Force
Development, Logistics, Mobilization, Operations (Planning and
Training) cells at the supported unit. Designate Contract Officer
Representatives (COR) to execute this planning imperative at the
unit level.
PART 237 — SERVICE CONTRACTING

Add the following new sections:

237.XXX Contingency and Deployment Services,



1995] ASSIMILATED STATUS FOR CONTRACTORS 77

237.XXX-1 Scope.

This section provides notice to contractors of the duties, obliga-
tions, and rights impacting their employees who deploy in the field,
combat zone, hazardous duty area, or imminent danger zone.

237.XXX-2 Policy.

TUnited States domestic law, and international law impose cer-
tain obligations on contractor personnel who serve with United
States Armed Forces in the field. These obligations and rights cre-
ate unique site conditions affecting contract performance. In certain
circumstances, contractor employees may qualify for veteran status
as a result of performance of contract under these site conditions.

237.XXX-3 Definitions.

(a) “Chain of Authority” identifies the contract employ-
ee's immediate communication channels to address life support and
contract issues while deployed in the field. This is equivalent to a
military chain of command,

{(b) “In the field” means that contractor employees serve
with or accompany United States Armed Forces overseas, or in cer-
tain parts of the United States and its territorial possessions during
periods of combat or imminent danger.

(¢} “Life SBupport Organization” refers to the entity that
provides a deployed contractor employee basic administration, food,
clothing, and subsistence in the field. The LSO includes entities
such as the serviced unit, the Army Materiel Command’s Logistics
Support Element (LSE), or the Defense Logistics Agency’s
Contingency Support Team (DCST)

237.XXX-4 Procedures.

The contracting officer will notify the contractor of the duties
and rights affecting employees deployed in support of United States
Armed Forces in the field. The contracting officer will obtain signed
acknowledgement forms from all potential deploying contractor
employees and provide copies to the contract file, COR file, appro-
priate staff agencies, and field life support organization.

237.XXX-5 Contract clauses,

When contractor employees support United States Armed
Forces in field, use the following clauses in solicitations and con-
tracts:

(a) 252.237-7XXX, Statement of Understanding
Concerning Service in the Field.
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(b) 252.237-7XXX, Notice of Duty to Abide by the Code of
Conduet for Members of the Armed Forces.

(e) 252.237-7XXX, Notice of Status Under International
Law.

(d) 252.237-7XXX, Notice of the Department of Defense
Civilian/Military Service Review Board (DOD C/MSRB).

(e} 252.237-TXXX, Notice of Attachment to a Life Support
Organization in the Field.

(f) 252.237-7XXX, Notice of Obligations in the Field.

(g) 252.237-7XXX, Notice of Foreign Legal Jurisdiction
Regime.

(h) 252.228-3, Workers’ Compensation Insurance (Base
Defense Act)(APR 84).

(1) 252.228-4, Workers’ Compensation and War-Hazard
Insurance Overseas (APR 84).

(j) 252.228-7000, Reimbursement for War-Hazard Loss
(DEC 91).

(k) 252.228-7003, Capture and Detention (DEC 91).
(1) 252.802-70, Logistic Support and Privileges.
(m) 52.245-5, Government Property.

PART 252 — SOLICITATION PROVISIONS AND CONTRACT
CLAUSES

(a) 252.237-7XXX, Notice of Status under International Law.
As prescribed in 217 XXX-X, use the following clause:

NOTICE OF STATUS UNDER INTERNATIONAL LAW (XXX-95)

(a) Contractor employees who serve with the Armed
Forces of the United States in the field may be targeted by hostile
forces as combatants. Contractor employees will normally serve
with the Armed Forces of the United States in relatively secure
areas. The Armed Forces of the United States cannot guarantee the
safety of the personnel who serve in the field. Contractor employees
who serve with the Armed Forces of the United States in the field
could be exposed to combat and other dangerous site conditions. As
a result, contractor employees are warned that they could lose life
or limb,
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(b) Contractor employees who are captured by enemy
forces in international armed conflict become Prisoners of War.
Contractor employees who serve exclusively as medical or chaplain
personnel become Retained Persons if detained by enemy forces.

(¢) For the purposes of Prisoner of War status, the
Armed Forces of the United States will confer an assimilated rank
upon contractor employees serving with the Armed Forces of the
United States in the field. Assimilated rank relates only to privi-
leges afforded by the Geneva Convention such as pay and work sta-
tus and does not grant the employee authority over members of the
Armed Forces of the United States.

(b) 252.237-7XXX, Notice of Duty to Abide by The Code of
Conduct for Members of the Armed Forces.

As preacribed in 217.XXX-X, use the following clause:

NOTICE OF DUTY TO ABIDE BY CODE OF CONDUCT FOR
MEMBERS OF THE ARMED FORCES (XXX-95)

{a) United States Citizen Contractor employees who
serve with the Armed Forces of the United States in the field risk
capture by hostile forces.

(b) The Code of Conduct, as amended March 28, 1988, 53
F.R. 10355, provides a framework for Prisoners of War to survive
the rigors of captivity. United States Citizen Contractor Employees
who serve with the Armed Forces of the United States will familiar-
ize themselves with the Code of Conduct for Members of the Armed
Forces.

(c) 252.287-7XXX, Notice of Attachment to a Life Support
Organization in the Field.

As prescribed in 217.XXX-X, use the following clause:

NOTICE OF ATTACHMENT TO A LIFE SUPPORT
ORGANTZATION IN THE FIELD (XXX-95)

(a) A designated Life Support Organization will provide
contractor employees who serve with the Armed Forces of the
United States in the field with administration, logistics, and other
life suppert.

(b) Contractor employees deployed under terms of this

contract will be administered by
[i.e.: AMC, LSE; DCST] [If this informa-
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tion is not available, state “To Be Determined”] Point of contact for
predeployment preparation is

(d) 252.237-7XXX, Notice of Contractor Employee Obligations
in the Field.

As prescribed in 217 XXX-X, use the following clause:

NOTICE OF CONTRACTOR EMPLOYEE OBLIGATIONS IN THE
FIELD (XXX-95)

(a) Contractor employees serving with the Armed Forces
of the United States shall abide by the orders and regulations
igsued by the field commander, as published by the servicing Life
Support Organization.

{(b) Contractor employees shall attend predeployment
training as required by contract, at a place to be designated.

(¢c) In time of war, declared by Congress, contractor
employees are subject to the Uniform Code of Military Justice,

(e) 252.237-7XXX, Notice of Foreign Legal Jurisdiction
Regime.

As prescribed in 217 XXX-X, use the following clause:

NOTICE OF FOREIGN LEGAL JURISDICTION REGIME (XXX-95)

(a) Civilian contractor employees may be subject to for-
eign civil and criminal jurisdiction when deployed overseas. When
the Armed Forces of the United States deploy to a foreign country
all diplomatic efforts are made to secure the most favorable legal
status of its persennel. In some situations civilians, who accompany
or serve with the Armed Forces of the United States in the field,
may be subject to the laws of the foreign country.

(b) Pursuant to Title 10 U.S.C. Section 1037, as amend-
ed, the Armed Forces of the United States may provide counsel,
interpreter, and prison visitation services, upon written request of
the employee. The Armed Forces of the United States will grant
requests for payment of fees and costs, associated with the defense
of either criminal or civil matters, from contractor employees only in
exceptional cases. Contractors should ensure that they have
arranged for legal services for their employees deploying in the
field.

(f) 252.237-7XXX, Notice of Department of Defense
Civilian/Military Service Review Board (DOD C/MSRB).
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As prescribed in 217 XXX-X, use the following clause:

NOTICE OF THE DEPARTMENT OF DEFENSE CIVILIAN/
MILITARY SERVICE REVIEW BOARD (DOD C/MSREB) (XXX-95)

(a) Certain groups of contractor employees may qualify
for benefits administered by the Department of Veteran Affairs, on
the basis of their service with the Armed Forces of the United
States in the field. The Department of Defense Civilian/Military
Service Review Board determines whether civilians who served
with the Armed Forces of the United States qualify under criteria
that includes the following: service during a qualifying armed con-
flict; integration to the Armed Forces; subjection to military disci-
pline; subjection to courts-martial jurisdiction; receipt of military
training; and status under international law.

(b) Contractor employees are advised to submit completed
applications, under provisions 32 C.F.R. Part 47, as fol-
lows:

Secretary of the Air Force (SAF/MRC)

DOD Civilian/Military Service Review Board
‘Washington, D.C. 20330-1000

(g) 252.237-7XXX, Statement of Understanding Concerning
Service in the Field,

As prescribed in 217 XXX-X, use the following clause:

STATEMENT OF UNDERSTANDING CONCERNING SERVICE
IN THE FIELD (XXX-95)

(a) The Government may require performance of services
on worldwide contingencies. The contractor must identify employees
who will perform services under this contract while serving with or
accompanying the Armed Forces of the United States in the field.

(b) All contractor employees must sign the following
Statement of Understanding as a condition precedent to serving
with the Armed Forces of the United States in the field:

STATEMENT OF UNDERSTANDING CONCERNING SERVICE
IN THE FIELD

In connection with authority granted by terms of a contract
awarded by the Department of Defense or its subordinate branches,
1, acknowledge that I will
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deploy to serve with the Armed Forces of the United States in the
field, in the following capacity:

[contracted advisory assistance service expert/contract field repre-
sentative/technical advisor/technical expert etc].

T understand the following conditions may prevail in the field:

1. That I understand that I must obey and respect all
Government rules, regulations, and instructions that apply to civil-
ians serving with or accompanying the force in the field.

2, That I will keep my Chain of Authority fully informed of ail
matters concerning my obligations under contract. I will inform the
servicing life support organization in the field of my location at all
times.

3. That I will govern my movements and actions in accordance
with the instructions of the Department of Defense and subordinate
organizations, and the field commander. I understand that I must
abide by all administrative rules and orders issued by the field com-
mander. If T violate Armed Forces rules, I may suffer administrative
sanctions, including revocation of the Armed Forces of the United
States privileges, including government furnished vehicles, trans-
portation, morale & recreation services. Under terms of
Government acquisition regulation, I may be required to depart a
foreign country at my own expense, and my employer may be denied
certain claims for reimbursement under its contract with the
Government.,

4. T understand that in time of war, as declared by Congress, I
will be subject to the Uniform Code of Military Justice.

5. I understand that in the absence of a governing treaty,
diplomatic arrangement, or status of forces agreement, I may be
subject to the exclusive civil and criminal jurisdiction of the coun-
try to which I am deployed. In order to derive benefits under the
Armed Forces foreign legal jurisdiction regime, I understand that I
must inform my servicing life support organization if I am arrested,
apprehended, detained, examined, subpoenaed or otherwise subject
to the civil or criminal jurisdiction of the host nation. I understand
that in unusual circumstances the Department of Defense may pay
for my counsel, and other related services under provisions of Title
10 United States Code Section 1037, as amended, upon my written
request,
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6. I understand that the term “in the field” may include com-
bat zones, imminent danger areas, and other places of potential hos-
tilities. Therefore, I understand that I could lose life or limb.

7.1 understand that under international law, I am considered
a military target. I understand that under domestic United States
practice, I may be considered assimilated to the Armed Forces of the
United States. T understand that I will become a Prisoner of War if I
am captured by opposing forces. I understand that I may be
required to wear a Government-issued uniform. I understand that
the Government may also issue me protective clothing, equipment,
and in some circumstances, weapons. I understand that I will be
held accountable for Government-furnished property under the
Report of Survey systern.

8. I understand that I should abide by the Code of Conduct for
Members of the Armed Forces, to fulfil my rights and obligations as
a Prisoner of War.

9. That upon termination or revocation of my status as a civil-
ian serving with the Armed Forces of the United States, I under-
stand that I must surrender to the Armed Forces all Government-
issued identification, credentials, security passes, weapons, and
other Government-furnished property.

Dated:

Representing:
Address:
Witnessed:
Unit:
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RESTORING THE PROMISE OF THE
RIGHT TO SPEEDY TRIAL TO SERVICE
MEMBERS IN PRETRIAL ARREST AND

CONFINEMENT

MaJor DANIEL P. SHAVER*

I Introduction

The Sixth Amendment to the United States Constitution guar-
antees that an “accused shall enjoy the right to a speedy . . . trial.”1
Additionally, the Eighth Amendment, by proseribing excessive bail,
implicitly reinforces the principle that an individual is presumed
innocent and should retain the right to liberty until the state actu-
ally convicts that individual of a crime.2 The Constitution, however,
does not explicitly distinguish the right to a speedy trial enjoyed by
a person who is free during pretrial proceedings from the same
right enjoyed by a person whom the government has restrained or
confined prior to a finding of guilt. Nevertheless, because any form
of detention inherently deprives the individual of some measure of
liberty, the right to a speedy trial is plainly more important to an
individual under restraint—particularly pretrial confinement—than
it is to someone enjoying relatively free reign while awaiting trial.
Accordingly, the right to a speedy trial not only serves as an ele-
ment of repose that protects individuals from the dilatory effects of
indeterminate criminal proceedings, but alse prevents the state
from capriciously depriving a person—a person whom the law
cloaks with a presumption of innocence—of his or her fundamental
rlght to liberty.

“Major, Judge Advocate General’s Corps, United States Army. Presentiy
assigned as General Counsel, United States Army Systems Performance Office. B.S.,
1980, United States Military Academy; J.D., magna cum laude, 1956, Washington
and Lee University Law School: LL M., 1991, University of Virginia School of Law,
LL.M.. 1994, The Judge Advocate General’s School. United States Army. Editor,
Military Low Review 1991-93; Editor, The Army Lewyer, 1990-81; Editor-in-Chief,
Wushmgton and Lee Low Review, 1985-86, Order of the Coif, 1986, Member of the
Virginia Bar. Formerly assigned as Senior Defense Counsel, Fort Dix Field Office,
United States Army Trial Defense Service, 1989-90; Environmental and
Administrative Law Attorney, Office of the Staff Judge Advocate, Fort Dix, New
Jersey, 1988-89; Chief of Military Justice and Trial Counsel, Office of the Staff Judge
Advocate, Fort Dix, New Jeraey, 1986-88; Executive Officer, Aerial Observer, and Fire
Support Officer, Headquarters Battery, 24th Infantry Division (Mech, ! Artillery,
1980-83, This article is based on a written dissertation that the author submitted to
satisfy, in part, the Master of Laws degree requirements for the 42d Judge Advocate
Officer Graduate Course.

U.8. CoxnsT. amend. VI,

14, amend. & 1°Excessive bail shall not be required
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The federal government correctly has taken the speedy trial
mandate seriously by legislating speedy trial laws, executing speedy
trial rules, and adjudicating speedy trial issues. The resulting body
of law charges the government, in all criminal prosecutions, with
the duty to exercise reasonable diligence in moving the case to trial.
Similarly, protecting an aceused service member’s right to a swift
resolution of pending criminal charges has typified the development
of speedy trial law in the military, creating a speedy trial frame-
work that other justice systems in America consistently have
acknowledged, if not emulated.3

Not surprisingly, all three branches of the federal government
have made their marks on the emergence of the present state of
speedy trial law in the military. In passing the Uniform Code of
Military Justice (Code or UCMJ) in 1950,4 Congress included
Article 10, which requires the government to take “immediate
steps” to try an accused whom a commander has placed in pretrial
arrest or confinement.5 Seeing the need to clarify this congressional
mandate, the United States Court of Military Appeals in United
States v. Burton® declared that the government presumptively has
failed to take the “immediate steps” required by UCMJ Article 10 if
it has held an accused in pretrial confinement for more than three
months.” Almost coincidentally, the United States Supreme Court
established a four-part balancing test for evaluating Sixth
Amendment speedy trial claims in Barker v. Wingo 8

Twenty years later, the President promulgated a new Rule for
Courts-Martial (R.C.M.) 707,% which generally directs military

3Cf. W. WINTHROP, MILITARY Liaw aND PRECEDENTS, preface (1st ed. 1886) (noting
that military law typically sets the example for other justice systems to follow).

4U.C.M.J. art. 10 (1888},

sSee id. (“When any person subject to this chapter is placed in arrest or con-
finement prior to trial, immediate steps shall be taken to inform him of the specific
wrong of which he is accused and to try him or to dismiss the charges and release
him.”),

844 C.M.R. 166 (C.M.A 1971), overruled in part by United States v.
MeCallister, 27 M.J. 138 (C.M.A. 1988) {prospectively repealing the holding in
Burion in s0 much as it provided an accused to a speedy trial right that he or she
could trigger by a demand). On October 5, 1994, the National Defense Authorization
Act for Fiscal Year 1995, Pub. L, No. 103-337, 108 Stat. 2663 (1994), changed the
name of the United States court of Military Appeels to the United States Court of
Appeals for the Armed Forces. The same act changed the names of the Courts of
Military Review to the Courts of Criminal Appeals. See United States v. Loving, 41
M.J. 213, 229 n.* (1995). This note will refer to the court by the name applicable
when the court rendered its decision,

“See United States v. Driver, 49 CM.R. 876, 379 (C.M.A. 1974) (changing the
Burton three-month speedy trial rule to a more workable 90-day rule).

8407 U .8, 524, 53¢ (1972).

SMANUAL FOR COURTS-MARTIAL, United States, R.C,M. 707 (1984) [hereinafter
MCM]
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authorities to bring an accused to trial within 120 days. This new
rule, which appears in Change 5 to the Manual for Courts-
Martiall® (Manual), envisaged the simplification of some forty years
of confusion over what the right to a speedy trial means to a person
subject to the Code. The enactment of this new rule apparently was
sufficient to convince the Court of Military Appeals that the
President finally had provided a procedural mechanism that was
capable of carrying out Article 10's “immediate steps” mandate
without judicial intervention. Accordingly, in United States v.
Kossman,!! the Court of Military Appeals retired the Burton ninety-
day rule. A critical analysis of the court’s holding in Kossman, how-
ever, reveals that it resurrects a multitude of issues—and creates a
number of new issues—that will affect a service member’s right to a
speedy trial. The most important consequence of the Kossman deci-
sion and the provisions of the new R.C.M. 707, however, is that they
render the present structure for assuring the right to a speedy trial
to service members in pretrial detention statutorily infirm and con-
stitutionally unavailing.

II. Constitutional Rights to a Speedy Trial

The Due Process Clause of the Fifth Amendment and Speedy
Trial Clause of the Sixth Amendment are the primary sources of
every citizen’s right to a speedy trial. Additionally, Congress and
most state legislatures have passed speedy trial statutes that pro-
vide criminal defendants with even greater speedy trial rights than
those secured by the Bill of Rights.12

A. Speedy Trial and Due Process

In general, the Due Process Clause of the Fifth Amendment
protects an individual from the prejudicial effects of deliberate gov-
ernment delays in accusing, charging, and indicting on criminal
offenses. In United States v. Marion,}3 the Supreme Court held that

158ee id. R.C. M. T07(a) {1984} (C5, 15 Nov. 1991}

138 M.J, 258 (C.M.A. 1993},

11See, g, The Speedy Trial Act, 18 U.S.C. §§ 3161-3174 1988); CaL. PENAL
CoDE § 1382 (West 1970); III. REv. STat. ch. 38, para. 103-5(a) :1969); NEV. REV. STAT.
§ 178,556 (1967); Pa. STaT. ANN. tit. 19, § 781 {1964}; Va. CoDE ANN. § 19.1-191
{Michie 19601, Speedy trial statutes, which generally attempt to enforce all of the
personal freedoma and societal interests that inhere from the right to a speedy trial,
reify the idea thar, “[iln our society liberty is the norm, and detention prior to trial or
without trial is the carefully limited exception.” United States v. Salerno, 481 U.S.
739, 755 (1986}

13404 U.8. 30711971
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the familiar Sixth Amendment right to a speedy trial did not apply
until the government actually had “arrested, charged, or otherwise
subjected [an individual] to formal restraint prior to indictment.”4
The Court noted that statutes of limitations generally protect the
individual from any prejudice that may inhere from an extended
delay prior to the pendency of formal criminal proceedings.1?
Nevertheless, the Marion Court conceded that exceasive and unnec-
essary delays prior to an individual's arrest or indictment could
trigger due process concerns. Justice Douglas’s concurring opinion
aptly states the following:

The anxiety and concern attendant on public accusation
may weigh more heavily upon an individual who has not
been formally indicted or arrested for, to him, exoneration
by a jury of his peers may be only a vague possibility
lurking in the distant future. Indeed, the protection
underlying the right to a speedy trial may be denied
when a citizen is damned by clandestine innuende and
never given the chance promptly to defend himself in a
court of law.18

In United States v. Lovasco,1” the Court addressed the issue of
whether the actual prejudice arising from a delay in charging an
individual could be sufficiently detrimental to warrant the remedy
of dismissal. Noting that the Sixth Amendment did not apply to
such a claim,!8 the Lovasco Court formulated a two-part test to
determine whether precharging delays violated a putative defen-

1 Jd, at 325; see also id. at 319 (citing Note, The Right to a Speedy Trial, 57
CoL. L. Rev. 846, 848 (1957)) (“(iln no event . . . [does] the right to speedy trial arise
before there is some charge or arrest, even though the prosecuting authorities had
knowledge of the offense long before this™),

sMarion, 404 U,S. at 325-28, The Court specifically noted thar the prejudices
commonly cited by defendants to support Sixth Amendment speedy trial claims—
namely, the posslblhty that memories will dim, evidence will be lost, and witnesses
may become mally will be to support a due process
speedy trial claim. /d. As long as an appropriate statute of limitations covers the
actionable criminal conduct, the individual erjoys a right to repose that is adequate
to protect him or her from indeterminate criminal proceedings. See United States v,
Habig, 390 U.8, 222, 227 (1968) (criminal statutes of limitations are statutes of
repose), Order of R.R. Telegraphere v. Railway Express Agency, 321 US. 342, 348
(1944) (“even if one has a just claim it is unjust not to put the adversary on notice to
defend within the period of limitation and . . . the right to be free from stale claims in
time comes to prevail over the right to prosecute them”), In addition, the Court
reasserted its holding in Toussie v. United States, 387 U.S. 112 (1970}, by noting that
statutes of limitations “protect individuals from having to defend themselves against
charges when the basic facts may have become obscured by the passage of time and
to minimize the danger of official punishment because of acts in the far-distant past.”
1d. at 114-15.

wMarion, 404 U.S, et 330-31 (Douglas, J., concurring).,

17431 U.8. 783 (1977)

1]d. at 790; see Marion, 404 U.S. at 321,
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dant’s due process rights.!® The defendant first must prove that he
or she suffered actual prejudice because of the delay.20 Second, the
court must find that the government deliberately and oppressively
delayed its prosecution of the case or intentionally acted in a dilato-
ry manner with indifference to the rights of the prospective defen-
dant.? If a defendant meets this two-part test, the court must dis-
miss the applicable charge with prejudice.

Because of the harshness of the dismissal sanction, the
Supreme Court apparently recognized that a due process speedy
trial right is important. Nevertheless, the Lovesco Court presum-
ably still was convinced that statutes of limitations are the principle
safeguards against prejudice to would-be defendants; it concluded
its opinion by acknowledging that few defendants would be able to
demonstrate a quantum of actual prejudice sufficient to force a trial
court to inquire into the actions of the government.2?

Because due process speedy trial issues do not arise as often as
Sixth Amendment speedy trial claims, Marion and Lovasco are not
as important as adjuncts to the body of speedy trial law as they are
espousers of the values that support the right to a speedy trial.
Specifically, in both of these cases, the Supreme Court implicated
liberty as the basic value that the right to a speedy trial protects. In
Muarion, for instance, the Court noted that, even in the absence of

1BLovasco, 431 U.S. at 790.

7d, The Court implied that this first prong may not necessarily be crucial
stating that “proof of prejudice is gencrally a necessary . . . element.” Id. {emphasis
added), This language may give a court the necessary discretion to hold—even in the
absence of praof of actual prejudice—that a due process violation has occurred when
the governments acrions are especially oppressive, Many of the federal courts of
appeals have adopted a burden-shifting presumption that, upon 2 finding that the
government has acted dilatory, requires the prosecution to demonstrate that the
defendant was not prejudiced by the delay, See Murray v. Wainwright, 450 F.2d 465,
471 (5th Cir. 1971); United States ex rel. Solomon v. Mancusi, 412 F.2d 88, 81 (2d Cir,
1969); Pitts v. North Carolina, 395 F.2d 182, 184 i4th Cir. 1068}; see a/so Bethea v.
United States, 395 A.2d 787, 789 (D.C. Ct. App. 1978) (requiring government to show
that defendant suffered only minimal anxiety because of lengthy delay?

aLovasco, 431 U.S. at 790, The Lovasco Court did not give specific examples of
government oppression. Accordingly, the second prong of the test apparently requires
the trial court to determine whether the government acted in bad faith. See id. at
796-97; see also id. at 792-95 (government may have a variety of good-faith reasons
for & delay in charging or arresting an individual; therefore, the government never is
required to charge or arrest a person at the first opportunity

2[4, at 796. While the Lovasco Court was concerned about making the first
prong of the two-part due process test too easy for a defendant to meet, it evidently
was more concerned about the inevitable repercussions on prosecutarial actions if
courts were to reach the second prong too often. Sperifically. if courts regularly
required the prosecution to justify its precharging delays, the government may act
with unnecessary haste in arresting or charging suspects. See aiso Marion, 404 U.S.
at 325 n.18 iciting Hoffa v. United States, 385 U.8. 293, 310 (1966 (acknowledging
that law enforcement officials risk violating the Fourth Amendment if they “act too
soon”}
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actual prejudice to the defense case, an inordinate pretrial delay
may “seriously interfere with the defendant’s liberty.”2% In addition,
when the Court had the opportunity to faghion an analogous rule
that would have protected property interests in the same manner
that Lovasco protects liberty interests, the justices declined to do
80.24 Accordingly, the liberty of the individual—whether that indi-
vidual actually suffers physical detention or merely agonizes over
the specter of criminal proceedings—is the essential value that the
due process right to speedy trial seeks to vindicate. This liberty
interest is no less important to service members than it is to civil-
ians.23

B. The Sixth Amendment Right to Speedy Trial

The right to a speedy trial is “as fundamental as any rights
secured by the Sixth Amendment.”28 In Smith v. Hooey,?? the
Supreme Court addressed the three principal interests that the
Sixth Amendment right to speedy trial protects: “(1) to prevent
undue and oppressive incarceration prior to trial; (2) to minimize
anxiety and concern accompanying public accusation; and (3) to
limit the possibilities that long delay will impair the ability of an
accused to defend himself.”28 A speedy trial also provides society

=1United States v. Marion, 404 U.S. 307, 320 (1971) (noting that trial delays
affect a defendant’s liberty interests and “may disrupt his employment, drain his
financial resources, curtail his associations, subject him to public obloquy, and create
anxiety in him, his family and his friends"); see also United States v. Palmer, 502
F.2d 1288, 1234 (5th Cir. 1974) (defendant alleging that he was living under the
“sword of Damacles” while he awaited the government’s decision to prosecute),

#See United Srates v. Eight Thousand Eight Hundred and Fifty Dollars, 461
1.8, 555, 557 (1983). In Eight Thousand Eight Hundred and Fifty Dollars, the defen-
dants urged the Court to adopt the Lovasco due process speedy trial rule to vindicate
their property rights. The alleged that postseizure delays in a
forfeiture proceeding were prejudicial to their property rights in confiscated money,
thereby raising a Lovasco issue. The Court, however, declined to employ the Lovasco
test. /d. One explanation for the Court’s unwillingness to extend the Lovasco ration-
ale to protect property rights in the speedy trial context is that loss of the use of one’s
property is ultimately compensable, but loss of “the use” of one’s liberty is not.

2See United States v. Devine, 36 M.J. 673, 677 (N.M.C. M.R. 1992). In Devine,
the Navy-Marine Corps Court of Military Revaew recognized that due process
requires the dismissal of charges if an op j
accused's case, Id. Such delays, the court noted, Nlolate[ ] those fundamental cancep-
tions of justice which lie at the base of civil and political institutions and which
define the community’s sense of fair play and decency.” Id. (citing Lovasco, 431 U.S,
at 790)

sKlopfer v. North Carolina, 386 U.8. 213, 223 (1967). In Klopfer, the Supreme
Court held that the Sixth Amendment right to a speedy trial applied to the states
through the Due Process Clause of the Fourteenth Amendment. Id.

7393 U.S. 374 (1969).

22jd. at 377-78.
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with ancillary benefits.2® Nevertheless, even though the Supreme
Court has distinguished the right to a speedy trial because it is a
right in which the accused and society share interests, the govern-
ment has no vicarious “right” to a speedy trial to protect those soci-
etal interests.3¢

The seminal case in Sixth Amendment speedy trial law is
Barker v. Wingo.31 The government indicted Barker in September
1958 for the July 1958 killing of an elderly couple. After sixteen con-
tinuances32—caused largely by the government’s resolve to convict
Barker’s coconspirator in the killings prior to trying Barker—the
prosecution finally proceeded with its case in October 1963, The
Supreme Court confirmed Barker’s conviction, but decided to use
this case to delineate a four-factor test to determine whether the
government had violated a defendant’s Sixth Amendment right to a
speedy trial. These factors are: (1) the length of the delay; (2) the
reasons for the delay; (3) whether the defendant demanded—or
waived—his or her right to speedy trial; and (4) whether the defen-
dant suffered any actual prejudice because of the delay.33

2See Dickey v. Florida, 398 U.S. 30 (1970 Ponzi v. Fessenden, 238 U.S. 254
(18221, In Dickey, Justice Brennan observed that swift justice enhances the criminal
law's deterrent effect on individuals, and that a torpid justice system tends to
increase the likelihood that defendants will become fugitives or will commit other
acts of misconduct. Dickey, 398 U.8. at 42 (Brennan, J.. concurring). In Ponzi, the
Court pointed out that delays can have the same deleterious effect on the prosecu-
tion's ability to prove its case as they have on the individual’s ability to defend him-
self or herself, See Ponzi, 258 U.8. at 264,

Cf. Barker v. Wingo, 407 U.8. 514, 521 (1972); United States v. Ewell, 383
US. 116, 120 (1966). In Barker, the Supreme Court recognized the manifold societal
interests that speedy trials promote. It noted that delays contribute to the backlog of
cases; allow criminals to “cut” better pretrial deals with prosecurors; increase the
likelihood of individuals to jump bail, escape, or commit other crimes; diminish the
effectiveness of rehabilitative efforts; contribute to prison overcrowding, which leads
to increased costs, deplorable conditions, and even violent rioting; and increase the
costs to society and families through lost wages. Barker, 407 U.S. at 521. While these
societal interests are obviously substantial, at least one commentator has confirmed
& point that should be just as obvious—that is, societal interests play no part in the
Sixth Amendment right to a speedy trial, Sec Wav~E R. LAFAVE & JEROLD H, ISRAEL,
CRIMINAL PROCEDURE 685 (1985) {eriticizing Barker's judicial recognition of a societal
interest by noting, “[Tlhe Bill of Rights does not speak of the rights and interests of
the government. Moreover, to assert that this “societal interest” might well be dis-
served if the defendant was to surrender his right . . . [does not] make the speedy
trial right different from the other Sixth Amendment rights".

51407 U.8. 514 (1972)
31d. ax 517 {noting that Barker actually raised his first speedy trial objection
after the government moved for itz twelfth continuance in February 19621,

si/d. at 530. Actually, the Barker Court merely adopted a Sixth Amendment
speedy trial test that several federal circuits had been employing for almost & decade.
See generally United States v. Banks, 370 F.2d 141 (4th Cir. 1966), cert. denied, 386
T.8, 997 (19671; Bautte v. United States, 350 F.2d 389 (9th Cir. 1965), cert. denied.
385 U.8. 856 (1966 United States v. Simmons, 338 F.2d 804 (2d Cir. 1984, cert
denied, 380 U.S. 993 119651
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Although it acknowledged that the first factor—the length of
the delay—normally would trigger the analysis,3 the Barker Court
stressed that none of the four factors was dispositive.

‘We regard none of the four factors . . . as either a neces-
sary or sufficient condition to the finding of a deprivation
of the right of speedy trial. . . . In sum, these factors have
no talismanic qualities; courts must still engage in a diffi-
cult and sensitive balancing process. But, because we are
dealing with a fundamental right of the accused, this
process must be carried out with full recognition that the
accused's interest in a speedy trial is specifically affirmed
in the Constitution.3?

The Court reiterated the broad parameters of this balancing test in
Moore v. Arizona.36 In particular, Moore overturned an Arizona
Supreme Court decision that interpreted Barker to mean that preju-
dice to the defendant was a condition precedent to finding a Sixth
Amendment speedy trial violation.37 The high Court noted that
Barker “expressly rejected the notion that an affirmative demon-
stration of prejudice was necessary to prove a denial of the constitu-
tional right to speedy trial.”38

The Supreme Court’s decision in Barker, and its clarification of
that decision in Moore, intimate that courts must consider all four
Barker factors, but need to rely on no more than one in finding a
Sixth Amendment speedy trial violation. Barker, therefore, is just
as important for what it does not require to sustain a defendant’s
objection, as it is for what it does require. Most significantly, howev-
er, Barker and Moore hold that courts cannot summarily deny a
defendant’s otherwise valid Sixth Amendment speedy trial objection
because he or she fails to show either a substantial length of delay
or actual prejudice.

s4Barker, 407 U.S, at 530. Recently, the Supreme Coun hmted that a delay of
one year may raise a p that the g as the defen-
dant, thereby requiring the courts to review the reasons fcr delay. See Doggett v.
United States, 112 8, Ct, 2686, 2691 n.1 (1992). The Doggett Court, however, stopped
short of adopting an of prejudice the Supreme
Court continues to require lower courts to consider all of the broad parameters of the
Barker balancing test, Cf. United States v, Burton, 44 C.M.R, 166 (C.M.A. 1971),
overruled by United States v. Kossman, 38 M.J. 258 (C.M.A, 1993) (sanctioning a rule
by which a three-month trial delay would trigger a presumption of a statutory speedy
trial violation in the military).

9Barker, 407 U.S. at 533 (footnote omitted).

414 U8, 24 (1973)

1ld, at 26 (“The state court waas in fundamental error in its reading of Barker
v. Wingo and in the standard applied in judging petitioner’s speedy trial claim "),

14,
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C. Reconciling the Fifth and Sixth Amendment Rights to Speedy
Trial

When speedy trial issues arise prior to arrest or indictment,
the Fifth Amendment Due Process Clause sufficiently vindicates
most of the traditional liberty interests—that is, liberty interests
such as the rights to one’s reputation, to be free from unnecessary
anxiety, and to conduct one’s affairs without unwarranted interfer-
ence.?9 The Sixth Amendment Speedy Trial Clause, on the other
hand, prescribes an independent right to a speedy trial. Smith v.
Hooey held that this right is founded on three interests: preventing
capricious pretrial incarceration; minimizing the defendant’s anxi-
ety; and limiting the prejudicial effects of delay on the defense.40
The Lovasco test, however, which relies entirely on the Fifth
Amendment right to due process of law, already protects the unde-
tained, prospective defendant from the prejudicial effects that
oppressive government delays have on that person’s nonphysical lib-
erty interests.4! Consequently, while the Sixth Amendment right to
a speedy trial serves many laudatory purposes—and has many
ancillary societal benefits—it actually adds only two principal pro-
tections to the guarantees that the Due Process Clause already
affords. First, it protects the individual from the marginal quantum
of anxiety that he or she may experience after the transition from a
mere suspect to an accused defendant. Second, it protects the physi-
cal liberty interests of all untried detainees, regardless of whether
or not the government formally has charged them. The Supreme
Court virtually clarified this distillation of Sixth Amendment
speedy trial law in Marion by holding that only a formal accusation
against, or a detention of, an individual will trigger the speedy trial
protections of the Sixth Amendment.

Nevertheless, the vitality of the Due Process Clause may nar-
row the need for the Sixth Amendment speedy trial right even fur-
ther. The Supreme Court noted in Smith v. Hooey that the right to a
speedy trial is meant to minimize a defendants amuety and con-

#Cf. Board of Regents v. Roth, 408 U. S 564, 572 11072} (quoting Meyer v
Nebraska, 262 U.S. 390 (1923} (due process protection of liberty proscribes not only
physical restraint, but also all threats to the right “generally to enjoy those privileges
long recognized . . . as essential to the orderly pursuit of happiness by free men™. In
Paul v. Davis, 424 U.S. 893 {1976}, the Supreme Court held that mere injury to repu-
tation did not constitute a per se deprivation of liberty. Id. at 708-10. The Court, how-
ever, was careful to point out that, in Paul, the petitioner could vindicate his libercy
interest—that is, his reputation—by filing a rort action for defamation. Without a
recourse in tort, the Paul Court likely would have found an irreconcilable liberty
deprivation. Justice Steven's dissenting opinion in Ingraham v. Wright, 430 U.S. 651,
700 (1977), essentially confirms that this was the Court’s rationale for declining to
find a protected liberty interest in Paul

4cSmith v. Haoey, 393 U.8. 374, 377-79 11969,

4:8¢e supra notes 17-22 and accompanying text
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cern.”? Arguably, however, this interest is limited, not only because
this additional anxiety frequently is minimal, but also because a
putative defendant's anxiety often will diminish once he or she is
formally charged.43 In addition, when it referred to the Sixth
Amendment’s guarantee of a speedy trial in Barker v. Wingo, the
Court noted that the right “is specifically affirmed in the
Constitution.”4 This language implies that the justices recognized
that the right to a speedy trial derives from legal customs and tradi-
tions of fairness that antedate the Bill of Rights. Therefore,
notwithstanding their manifest importance to the overall rights of
an accused, the supplementary protections afforded by the Sixth
Amendment right to a speedy trial are very limited.

The narrow reach of the Sixth Amendment speedy trial right
becomes even more clear by considering the tremendously expanded
coverage in the area of procedural due process. Even before
Mathews v. Eldridge,5 petitioners had invoked the Due Process
Clause to protect personal interests in welfare payments,6 driver’s
licenses,*” and school attendance.¢® That due process would not also
protect a presumptively innocent person from the unwarranted lib-
erty deprivations “attendant on public accusation™?® is inconceiv-

28ee Smith, 393 U.S. at 377. The Supreme Court stated that one of the basic
tenents of the right to a speedy trial is “to minimize anxiety and concern accompany-
ing public accusation.” Id, {emphasis added).

«3See United States v, Marion, 404 U.8, 455, 331-32 (1971) (Douglas, J., con-
curring} (“The antiety and concern attendant to public accusation may weigh more
heavily upon an individual who has not yet been formally indicted or arvested.”™; see
also CHARLES H, WHITEBREAD & CHRISTOPHER SLOBOGIN, CRIMINAL PROCEDURE § 25.02,
at 608 (1993) (A person under public investigation can suffer as much damage to
reputation and financial and occupational interests as an arrested person.”).

«Barker v. Wingo, 407 U.S. 514, 533 (1972) (emphasis added).

4424 U.8. 319 (1976). In Mathews, the Supreme Court created a balancing test
to determine the extent of due process procedural protections that the government
must afford an individual before it takes an action that could deprive that individual
of a constitutionally protected liberty or property interest. The Court stated that it
would consider three factors: (1) the importance of the interest; (2) the efficacy of the
proposed procedure in reducing the risk of an erronecus deprivation; and (3) the gov-
ernment's interests in minimizing the burdens and costs involved in providing
enharced safeguards. Id. at 335

#See generally Goldberg v. Kelly, 397 U.S. 254 (1970) (extensive pretermina-
tion hearing is a condition precedent to government's terminating subsistence pay-
ments to an indigent).

47See generally Bell v. Burson, 402 U.8. 535 (1971) (law that requires law
enforcement officials to suspend the driver's license of a individual involved in an
accident unless that individual could provide security to cover potential tort judg-
ments violates due process unless the state affords the individual a presuspension
hearing).

«See generally Goss v. Lopez, 419 U.S. 565 (1875} (sanction of suspension
infringed on students’ liberty interests because it could affect their opportunities for
employment and association)

United States v. Marion, 404 U.8. 307, 331 (1971) (Douglas, J., concurring)
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able. Moreover, consider the absurdity of a case in which an unde-
tained criminal defendant could satisfy the Barker Sixth
Amendment speedy trial test, but could not prevail on a Lovasco
due process gpeedy trial claim. The most important point, however,
is that in the absence of the Sixth Amendment, most of the interests
that the independent right to a speedy trial guarantees still would
receive protection under the Due Process Clause.

Even though courts, commentators, and historians have posit-
ed the numerous interests served by the right to a speedy trial, they
often have failed to distinguish between the two sources of speedy
trial rights in the Constitution. While the language of the Sixth
Amendment contains the express right with which most lawyers are
familiar, the Fifth Amendment Due Process Clause provides sub-
stantial speedy trial protections as well. Accordingly, few practition-
ers probably recognize how narrow the Sixth Amendment right real-
ly is. Nevertheless, above and beyond the protections that inhere
from the Fifth Amendment Due Process Clause, the Sixth
Amendment right to a speedy trial has one paramount purpose:
restoring the physical liberty rights of innocent persons as soon as
reasonably possible.

II1. Federal Statutory Speedy Trial Rights

Although Barker v. Wingo30 established a broad test for deter-
mining if a Sixth Amendment speedy trial violation had occurred,
the Supreme Court has confirmed that the prerogative to specify
explicit temporal criteria that would trigger a defendant's speedy
trial rights vests with the legislature.5! Accordingly, two years after
the Court rendered its opinion in Barker, Congress passed the
Federal Speedy Trial Act of 1974 (FSTA).52 In general, the FSTA
requires the prosecution to bring a defendant to trial within 100
days of the date of his or her arrest or service of summons, or within
ninety days of the onset of pretrial detention, whichever is earlier.?
Not surprisingly, the FSTA allows for several exemptions from the

40/ U.8. 514 {1972},

#1Cf. Doggett v. United States, 112 8. Ct. 2686, 2691 {1992} (courts may find
presumption of prejudice as pretrial delay approaches one year!

218 U.S.C. §§ 3161-3174 11988

s3fd. §§ 3161(h), 3164(b:. The FSTA actually specifies three separate and
explicit time limits as follows: {1} the government must file an information or indict-
ment within 30 days of arrest or service of summons; (2) the prosecution must com-
mence its trial of the defendant within 70 days of information or indictment, or with-
in 70 days of the defendant’s first appearance befors a judicial officer, whichever is
later; and {3) unless the defendant expressly waives his or her right to counsel, no
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running of these time limits,3¢ and specifically excludes periods of
delay caused by continuances that the trial court grants to “serve
the ends of justice.”®® The remedy for an FSTA violation is dis-
missal, although the trial court has discretion to dismiss with or
without prejudice.5®

Although the 100-day time limit delineates the temporal
boundaries for all criminal prosecutions, one key element of the
FSTA provides added protections to defendants in pretrial deten-
tion. As section 3164 of the FSTA mandates, “[tlhe trial or other
disposition of cases involving . . . a detained person who is being
held in detention solely because he is awaiting trial . . . shall be
accorded priority.”57 This critical provision offers some insight into
Congress’s rationale for passing the FSTA. More than any other rea-
son, Congress was concerned that the failure to accord a speedy

trial may commence within 30 days of the defendant’s first appearance with counsel,
Id. § 3161(b), {c)(1)-(2). At least two circuits have held that, for FSTA purposes, trial
is deemed to begin when the prosecution initiates vair dire. See generally United
States v. Richmond, 735 F.2d 208 (6th Cir, 1984); United Stated v. Manfredi, 722 F.2d
519 (3th Cir. 1983)

s4See 18 U.S.C. § 3161(h1)-(B) (1988). The exemptions that toll the running of
the FSTA's 100-day clock inchude the following: (1} deferral agreements among the
prosecution, the defense, and the court; (2) delays atrributable to the unavailability

or essential wi (3) delays i to the d
mab;hry to stand trial; (4) certain dela}s that resulted from the defendant’s drug
treatment; and (5) elays resulting from the government’s

joinder of defendants. Id. Additionally, most delays caused by pretrial motions and
similar proceedings are excluded. See also Henderson v. United States, 476 U.S, 321,
326-30 (1986) (holding that courts could exclude delays attributable to pretrial
motions even absent an express finding that such delays were “reasonably neces-
sary”). Courts also may exclude time periods between the dates the prosecution drops
a charge and files a new charge on the same or related offense. 18 U.8.C. § 3161(h)(6)
(1988}, cf. United States v. Loud Hawk, 474 U.8. 302 (1986) (time period between dis-
missal of charges at trial and reinstatement due to appellate decision in the prosecu-
tion's favor is excludable for speedy trial purposes); United States v. McDonald, 456
U.8. 1(1982) (four-year hiatus between dismissal of charges and reindictment of
essentially similar charges did not implicate speedy trial rights),

518 U.S.C. § 3161(h)(8) (1988). Federal circuits have found continuances to
“serve the ends of justice” in several cases. See, e.g., United States v. Nance, 666 F.2d
353, 855-56 (9th Cir.), cert. denied, 456 U.8. 918 (1982) (continuances to assure that
defendant had adequate opportunity to secure counsel served the ends of justice);
United States v. Martin, 742 F.2d 512, 514 (9th Cir. 1984) (continuance granted to
see if United States Supreme Court would overturn circuit precedent unfavorable to
the defendant was valid). But see United States v, Perez-Reveles, 715 F.2d 1348, 1350
(9th Cir. 1984) (complexity of case is not necessarily a valid reason to grant a contin-
uance to give government additional time to prepare)

s8See 18 U.S.C. § 3162 (1988). In determining whether to dismiss with or with-
out prejudice, the court must consider the seriousness of the offense, the reasons for
the FSTA violation, and the interests of justice, Id. In addition, even though the
FSTA does not list prejudice to the defendant =s a factor, the Supreme Court has
determined that Congress actually intended courts to contemplate prejudice in their
dismissal decisions, See United States v. Taylor, 487 U.S. 326, 341 (1988).

5718 U.8.C. § 3164 (1988) (emphasis added),
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trial would cause irreparable harm to the innocent person.58 The
legislative history of the FSTA recites all of the deleterious effects
caused by delays in processing criminal charges that the Supreme
Court had pointed out in United States v. Marion,3? including the
cloud of anxiety, suspicien, and hostility under which the putative
defendant must carry on his or her life 60 The FSTA, therefore, pro-
vides some degree of speedy trial protection to all criminal defen-
dants,$1 but deliberately provides enhanced speedy trial protections
to defendants in pretrial detention,

In addition, the House Report that explains the statute clearly
concentrates on Congress’s concern over the effects that lengthy
delays have on pretrial detainees. The history of the FSTA notes
that pretrial incarceration disrupts family life and interferes with
associations; enforces idleness; provides few recreational opportuni-
ties; affords no rehabilitation; and hinders the preparation of a
defense by diminishing the defendant’s ability to gather evidence,
contact witnesses, and consult with counsel 62 Pretrial incarceration
also causes a loss of privacy, imposes a relatively harsh disciplinary
routine, and gives the government a tactical advantage in securing
evidence and communicating with witnesses 63 Finally, the House
Report acknowledges the benefits that speedy trials acerue to the
public; however, the societal advantages it enumerates—reduced
prison costs and the defendant’s continued productivity as a mem-
ber of society—apparently address the harms of pretrial detention,
not the harms of pretrial delays in general. Accordingly, when
Congress passed the FSTA, its principal concern was to minimize
the pernicious effect that lengthy pretrial detention has on pre-
sumptively innocent persons.

In the wake of Barker v. Wingo,54 Congress clearly was discon-
certed over the “amorphous quality” of the four-part test that the
Supreme Court had formulated.65 Moreover, congressional lawmak-
ers certainly could have construed the Court’s declaration that, to

s28¢¢ H.R. REP. No. 93-1508, 93d Cong., 2d Sess. {1974}, reprinted in 197¢
U.8.C.C.AN. 7401, 7408.

2404 U.8. 307, 320 (1971)

s:See H.R. REP. No. 93-1508, 93d Cong., 2d Sess. {1874), reprinted in 1974
U.S.C.C.AN. 7401, 7408

s15ee United States v. Fox, 788 F.2d 905, 908 (2d Cir. 1986) (in pasaing the
FSTA, Congress gave effect to—but did not displace—the speedy trial guarantees of
the Sixth Amendment?:

@See H.R. REP. NO. 98-1508, 93d Cong., 2d Sess. (1974), reprinted in 1974
U.8.C.CAN. 7401, 7408,

See id. at 7408-09,

5407 U.S. 514 119721 see supra notes 31-38 and accompanying text.

SLaFavE & [SRAEL, supra note 30, § 18.3, at 691.
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“hold that the Constitution requires a criminal defendant to be
offered a trial within a specified time period would require this
Court to engage in legislative or rulemaking activity,” as an invita-
tion to draft legislation, This invitation was especially enticing
because Congress—more than the courts—undoubtedly was con-
cerned with the societal interests that the Sixth Amendment pro-
moted,8€ but that the Barker Court only had acknowledged.

Congress reacted to Barker by lamenting about the prejudices
that a pretrial detainee faces, as well as the ancillary societal costs
attributed to pretrial detention. This reaction was predictable
because the Supreme Court declined to adopt a Barker factor that
would have differentiated a pretrial detainee from a similarly situat-
ed defendant who retained his or her freedom pending trial.
Significantly, the speedy trial rules set out in Barker, United States v.
Marion,®” and United States v. Lovasco®® require courts to consider
the prejudice to the defendant’s case mare seriously than prejudice to
the defendant’s liberty. Furthermore, because Barker requires a bal-
ancing test, courts need not rely on prejudice to physical liberty—that
is, pretrial incarceration—as a trigger for heightened scrutiny of
speedy trial compliance.®? This was a deficiency in Barker that
Congress apparently sought to remedy by adopting the FSTA.

The only form of prejudice that all defendants suffer with
potential equality is the anxiety and concern that a presumptively
innocent person may suffer while awaiting his or her first chance at
exoneration.? On the other hand, the potential magnitude of each
of the other forms of prejudice’ increases dramatically once the

sSee HR, Rer. No, 931508, 99d Cong., 2d Sess. (1974), reprinted in 1974
U.SCCAN, 7401, 7408 (noting that speedy trials substantially reduce the prison-
related costs to saciety caused by excessive pretrial incarceration).

€404 U.S. 307 (1971); see supra notes 13-16 and accompanying text.

5431 U.8. 783 (1977); see supra notes 17-22 and accompanying text,

sCf, Moore v. Arizona, 414 U.S, 25, 26 (1973) (holding that, although courts
must consider prejudice, an actual finding of prejudice is not required for a determi-
nation that the government violated the defendant’s speedy trial rights).

*cCf. Turner v. Estelle, 515 F.2d 853, 859 (5th Cir. 1975). In Turner, the defen-
dent already was incarcerated for first degree murder. He asserted & speedy trial
claim on a separate robbery charge, basing his argument, in part, on the prejudicial
effects of a four-year delay. Id. at 854-55, The Turner court doubted the meed o pro-
tect a pretrial detainee from the “anxiety and concern . . . and public obloguy”
because the defendant “suffered no prejudice . . . because he was in prison anyway.”
Referring to these indicia of prejudice, Judge Ainsworth noted that “we doubt that
these farther clouded Turner's mood while he was in death Tow for multiple mur-
ders.” Id. at 859.

7:See HR. REP. No. 93-1508, 93d Cong., 2d Sess. (1974), reprinted in 1974
US.C.CAN, 7401, 7408,
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government has incarcerated an accused. In passing the FSTA,
Congress recognized that a statutory mechanism to guard against
such increased prejudice is integral to the Sixth Amendment’s
speedy trial guarantees. Consequently, the FSTA’s mandate that
pretrial detainees receive priority not only is eritical to the underly-
ing statutory speedy trial scheme, but also expresses a constitution-
al standard for Sixth Amendment speedy trial rights that is no less
important than the Supreme Court'’s decision in Barker.7?

IV. Speedy Trial in the Military

Although the right to a speedy trial is constitutional,’ the
Manual codifies the rule with relative precision.’ The provisions of
R.C.M. 707 and Article 10, as well as the severe sanction for violat-
ing them—namely, dismissal of the affected charges—set higher
standards for ensuring that an accused enjoys a speedy trial than
the Sixth Amendment requires.™ Moreover, these higher standards
emphasize the military’s objective of operating an expeditious jus-
tice system. Both the government and an accused have a substan-
tial interest in expediting court-martial proceedings and in avoiding
intolerable delays.’” The military speedy trial rules manifest the
legal axiom that a service member accused of an offense requires
just as much protection as a civilian requires against the govern-
ment’s delaying his or her day in court.” Furthermore, the need for
such a rule in the military is heightened by the need to prevent
unlawful command influence—or even the appearance of unlawful
command influence—f{rom interfering with the pretrial timetable.

Because of these substantial interests, compliance with speedy
trial rules is one of the most hotly litigated trial issues at courts-

#CF. id. Arguably, the loss of evidence or the unavailability of witnesses caused
by the passing of time also may be a prejudice suffered equally by detained and free
defendants alike. Incarceration, however, clearly hinders 2 defendant’s ability ta con-
tact witnesses and gather evidence throughout the pendency of a case. /d.
Accordingly, a pretrial detainee generally has a diminished opportunity to memarial-
ize testimony and evidence that may be useful to his or her defense, should the origi-
nal forms of such evidence and testimony fail to meet the test of time.

“iCongress is no less capable of—nor less responsible for—formulating laws
necessary to enforce the Constitution than is the Supreme Court or the President.

“iSee U.S. CoNST. amend. 6: see also id. amend. V; supra notes 12-49 and
accompanying text.

“5See MCM, 1984, supra note 9, R.C.M. 707 1C5, 15 Nov. 19911

“tSee United States v. King, 30 M.J. 59, 62 n.5 (C.M.A. 1990) (citing United
States v. Powell, 2 M.J. 8 (C.M.4 1876); United States v. Marshall, 47 CM.R. 408
(CMLA. 1978,

“Sce United States v Rachels, 6 M.J. 232 (C.M.A. 1979)

7S United States 1 Marescs, 26 M.J. 910 (N M.C.MR 1988}, review granted
in part, 27 M.J. 475 (CMA. 1



1895} SPEEDY TRIAL 99

martial. Nevertheless, the proliferation of speedy trial statutes and
rules has made the appearance of a pure Sixth Amendment speedy
trial claim unusual in courts-martial. Accordingly, prior to the
recent change to the Manual, many military practitioners had
grown accustomed to litigating issues arising principally from three
so-called speedy trial rules. The first was the 120-day rule con-
tained in the former R.C.M. 707(a), which required the government
to bring an accused to trial no later than the earlier of 120 days
after preferral,™ or 120 days after the government first restricted,3?
arrested,3! or confined®? the individual.®8 The second rule was the
ninety-day limit imposed by the former R.C.M. 707(d), which pro-
hibited the pretrial arrest or confinement of an accused in excess of
ninety days. The third and final rule was the Burton ninety-day
rule,8 which stated that a court-martial shall presume that the
government has violated the “immediate steps” requirement of
UCMJT Article 10 if it has detained the accused in pretrial arrest or
confinement for more than ninety-days. In most cases, these rules
provided a sufficiently comprehensive framework for analyzing a
speedy trial issue to avoid a court’s taking cognizance of the issue as
a constitutional claim.

A, Speedy Trial or Speedy Release?

Because, taken together, they generally imposed a much
stricter standard than the Sixth Amendment right to a speedy trial,
interpreting these three rules predominated speedy trial issues that
arose during the pendency of a court-martial. The principal benefit
of these rules was that they imposed objective, measurable, and rel-
atively easy-to-apply speedy trial requirements. Nevertheless, a
trial practitioner's acclimation to these provisions often was mis-
placed. Specifically, an inexperienced trial counsel easily could
assume that if the accused was not in pretrial arrest or confine-
ment, the government simply had to bring him or her to trial within
120 days. This assumption may have been safe under most circum-

%MCM, supra note 9, R,C.M. T0%a) (C3, 1 June 1987) (current version is
R.C.M. 707(a) (C5, 15 Nov. 1991)

seld, R.C.M. 304(a)(2)

s1/d, R.C.M. 304(a)(3)

#£]d, R.C.M. 304(a)4).

ssfd. R.C.M. 707(a)2) (C3, 1 June 1987) (current version is R.C.M. 707(a) {C5,
15 Nov. 1891)),

#See United States v. Burton, 44 CM.R. 166, 177 (1971), Actually, Burton pre-
scribed a three-menth rule that the Court of Military Appeals defined more precisely
as 90 days in United States v, Driver, 49 C.M.R. 376 (1974),
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stances, but mere compliance with the 120-day time limit of R.C.M.
707(a) never has immunized the government totally from a Sixth
Amendment speedy trial claim 85

Similarly, a neophyte trial counsel easily could have believed
that if the accused was in pretrial arrest or confinement, the gov-
ernment had only ninety days to get to trial. Harboring this belief
also may have been prudent in most situations because it undoubt-
edly enhanced the government's sense of urgency in processing a
detainee’s court-martial charges. Nothing in R.C.M. 707(d), howev-
er, actually required the government to bring an accused to trial
before the end of the rule’s ninety-day period. To the contrary, a
careful reading of the Manual’s former speedy trial provisions
reveals that the R.C.M. 707(d) ninety-day rule was not a pure
speedy trial rule at all. That rule stated the following:

When the accused is in pretrial arrest or confinement
under R.C.M. 304 or 305, immediate steps shall be taken
to bring the accused to trial. No accused shall be held in
pretrial confinement in excess of 90 days for the same or

related charges. . . . The military judge may, upen a show-
ing of extraordinary circumstances, extend the period by
10 days.58

Remarkably, the government easily could avoid a violation of this
rule by releasing an accused from pretrial arrest or confinement
just before the expiration of the ninety-day period. Furthermore, if
the prosecution took this step to avoid an R.C. M. 707(d) violation,
the government still would have had the benefit of thirty additional
days to prepare for trial.

Essentially, the former R.C.M. 707(d) purported to impose two
speedy trial standards on the government: (1) the government had
to take “immediate steps to bring a detained person to trial; and (2)
the government could not hold an individual in pretrial arrest or
confinement for more than ninety days. Accordingly, the plain lan-

s3Gee Barker v. Wingo, 407 U.S. 514 (18721 supra notes 31-38 and accompany-
ing text, Although the Barker Court acknowledged that the length of the precrial
delay could “trigger” the test, it specifically clarified that it could not establish a
quantifiable test to determine constitutional speedy trial rights for all situations
Barker, 407 U.8. at 330. Consequently, in a rare case in the military, if the govern-
ment can give no legitimate reason for an extended pretrial delay, the government
still is unprepared fo present its case after the accused has demanded immediate
trial, and the accused can demonstrate clear prejudice, the accused could prevail on &
Sixth Amendment speedy trial claim even though the case is leas than 120 days old
See DEP'T OF ARMY, PAMPHLET 27-173, LEGaL SERVICES: TRIAL PROCEDURE, para. 15-5
at 97 (31 Dec. 19927 Thereinafter DA Pav. 27-173],

MCM, supra note 9, R.CM. 707(d: {C3, 1 June 1987) ‘emphasis added  :cur-
rent version i& R.C.M, 707 :C3, 15 Nov. 1991))
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guage of R.C.M. 707(d) did not impose an empirical limitation on
the time that the government could expend in preparing its case for
court-martial. Instead, the ninety-day rule of the old R.C.M. 707(d)
merely limited the length of & person’s pretrial arrest or confine-
ment.

Because practitioners easily could confuse the actual nomen-
clatures and effects of the Manual’s so-called speedy trial rules,
these provisions perhaps are best understood if considered for what
they are—executive orders. By including the former R.C.M. 707(d)
ninety-day rule and the other provisions of R.C.M. 707 in the
Manual, the President effectively had imposed three standing
orders on all officials responsible for processing court-martial
charges on behalf of the government: (1) bring every case to trial
within 120 days; (2) if the accused is in pretrial arrest or confine-
ment, take immediate steps to prepare for trial—that is, do not fail
to comply with UCMJ Article 10; and (3) if a person has been
deprived of liberty for more than ninety days, either proceed to trial
or emancipate that person immediately.

Consequently, the two components of the old R.C.M. 707(d)
were substantial adjuncts to military speedy trial law. The first
prong of old Rule 707(d) reiterated—and thereby reemphasized—
the “immediate steps” requirement that already appeared in UCMJ
Article 10. Likewise, the rule’s ninety-day time limit was not only a
speedy trial provision, but also—and more importantly—a ninety-
day release rule. Accordingly, while the primary objective shared by
the 120-day rule, the Burton ninety-day rule, and the “immediate
steps” rule certainly was to protect an accused’s right to a speedy
trial, the language of the Manucal’s ninety-day rule actually mani-
fested a primary objective of protecting a presumptively innocent
service member's right to liberty. The former R.C.M. 707(d), there-
fore, vindicated the precise physical liberty interests that are at the
heart of the FSTA and the Sixth Amendment’s Speedy Trial Clause.

B. The Detainee’s Right to a “Speedier” Trial

In addition to their accustomed views of the speedy trial rules,
many trial practitioners would agree that an accused in pretrial
arrest or confinement should enjoy a right to a “speedier” trial than
an identically situated accused who is awaiting trial on his or her
own recognizance. The Manual's former ninety-day rule implicitly
recognized a detainee’s right to a “speedier trial” by codifying a thir-
ty-day difference between the 120-day rule and the ninety-day rule.
Moreover, notwithstanding their decision to eliminate the Manual's
separate ninety-day release rule, the drafters of Change 5 to the
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Manual acknowledged that the government should process charges
against an individual in pretrial arrest or confinement with greater
urgency than it does against a similar, but undetained, person.87

Even before the President promulgated Change 5 to the
Manual, none of the added protections contained in the Manual's
speedy trial rules effectively could assure a detained person’s right
to a speedier trial. The R.C.M. 707(d} “immediate steps"” rule, which
merely reiterated the “immediate steps” language of Article 10,
failed to provide complete and certain protection because it affixed
no objective eriterion to assist a court in determining the meaning
of “immediate steps.” Additionally, the R.C.M. 707(a) 120-day rule
was ineffective because it provided no relative benefit based on an
accused’s pretrial detention status. Similarly, the ninety-day
“speedy release” rule of R.C.M. 707(d) could not directly assure a
speedier trial because it did not address the temporal urgency with
which the government proceeded to trial. The Burton rule, on the
other hand, could accelerate the processing of charges because it
rewarded a burden-shifting procedural advantage to an accused
whom the government already had detained for ninety days.88

By promulgating Change 5 to the Manual, however, the
President eliminated the already sparse speedy trial protections
that a pretrial detainee had at his or her disposal. No longer can an
incarcerated accused invoke the R.C.M. 707(d) “immediate steps” or
ninety-day rules; instead, the detained service member is subject to
the same speedy trial standards as his or her unincarcerated coun-
terpart. The advent of this new R.C.M. 707 “universal” 120-day
speedy trial rule only recently elicited an authoritative response
from the judiciary. Remarkably, in United States v. Kossman,? the
Court of Military Appeals answered the President'’s decision to elim-
inate the administrative priority accorded to a pretrial detainee’s
case by eliminating the pretrial detainee’s military-judicial speedy
trial protections as well. Accordingly, in a period of a little over

" ser MCM, supra pra note 9, R C.M. 70%a) (1) discussion, at 7 (C5, 1
(“Priority shall bs given to persons in arrest or confinement™). This passage from the
discussion to R.C.M. 707(a)i 1), however, has no binding effect whatsoever. See infra
note 121, Military courts generally have required the government to proceed with
greater dispatch on cases in which an aceused s in pretrial detention, See Carroll J
Tichenor, The Accused’s Right to Speedy Trial in Military Law, 52 MiL. L. Rev. 1, 20
(1971}

See United States v Cock, 27 M.J. 212 (C.M.A. 19835 United States «
McCallister, 24 M.J. 851 (A.C.M.R, 1987, rev. granted in part, 26 Md, 171 (C.MA
19881, affirmed, 27 M.J. 136 {C.M.A. 1988}

38 M.J. 258 (C.M.A. 1998)
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twenty-six months the President and the Court of Military Appeals
extracted the teeth that they once had added to Article 10.90

Even though the Court of Military Appeals has decided to put
the Burton ninety-day rule to rest, Congress’s silence on the mili-
tary speedy trial issue apparently means that the “immediate steps”
requirement of UCMJ Article 10 retains its vitality.91 Nevertheless,
Article 10, standing alone, never has been a panacea for avoiding
speedy trial violations in the military. The speedy trial interests
promoted by Article 10—like the interests promoted by any
statute—require objective executive rulemaking and a coherent
body of case law if those who administer the military justice system
are to remain tractable. Because the R.C.M. 707(d) “immediate
steps” rule encouraged the government to move swiftly (or risk a
dismissal under R.C.M. 707(e)) and the Burton ninety-day rule
encouraged the government to move swiftly (or risk having the sub-
stantial burden of proof on a speedy trial motion) a pretrial detainee
always had a distinct procedural advantage. In other words, rela-
tive to an undetained service member who was pending trial, an
incarcerated accused stood a better chance of prevailing on a speedy
trial motion to dismiss at any time during the pendency of his or
her pretrial detention period. Unfortunately, now that the R.C.M.
707(d) “immediate steps” rule and the Burtor rule have perished,
an accused in pretrial incarceration has no regulatory or military-
judicial advantage over an accused who is free awaiting trial.
Similarly, but for the very slight consideration accorded to incarcer-
ation under the Barker v. Wingo test,?2 an accused in pretrial deten-
tion has no compulsory judicial advantage over an accused who is
free awaiting trial—that is, no court is obliged to consider pretrial
detention as a talismanic speedy trial factor.33

C. The case of United States v. Kossman

1. Analyzing the Kossman Decision—In Kossman, military law
enforcement officials detained a Marine Corps private in pretrial
confinement for 110 days, 102 of which were attributable to the

s0See id. at 259. Change 5 to the Manual was effective on July 6, 1991; the
Court of Military Appeals rendered its decision in Kossman on September 29, 1993
See DaviD A. SCHLUETER, MILITsRY CRIMINAL JUSTICE, § 13-3(C)(2), at 439 (3d ed
1992). “The Court of Military Appeals decision in United States v, Burton added teeth
to the Article 10 provisions which provide no specific time limits for bringing an
accused to trial.” Id. (footnote omitted)

s18ee The Military Justice Act of 1982, S. 2521, 97th Cong., 2d Sess. (1982)
(latest apparent attempt to consider statutory structure of speedy trial rights in the
military, which resulted in no change)
#2407 U.S. 514 (1972).
e3See id. at 533
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prosecution.? Based on the government’s failure to meet its burden
of showing diligence in accordance with United States v. Burton,%
the trial judge dismissed certain charges and specifications.9 The
government appealed to the Navy-Marine Corps Court of Military
Review?” and—in an ironic departure from one of its earlier
attempts to overrule Burton%—it affirmed.®® The Kossman case
arrived at the Court of Military Appeals as the following certified
question from The Judge Advocate General of the Navy: “Whether
the Navy-Marine Corps Court of Military Review correctly deter-
mined that the military judge was bound to apply [the Court of
Military Appeals’] holding in United States v. Burton in resolving
appellee’s speedy trial motion instead of the President’s comprehen-
sive speedy trial scheme contained in RCM 707.”100

Judge Cox, writing for the majority, 101 answered the certified
question in the negative.192 The court based its decision to discard
the Burton ninety-day rule, in lieu of the “President’s comprehen-
sive speedy trial scheme,” on four conclusions that it derived from
the evolution of speedy trial law in the military. First, the Kossman
majority noted that, since Burion, the President has changed the
military magistrate system so that, “pending courts-martial, mili-
tary magistrates and judges[—not just commanders—jnow hold
keys to confinement facilities and brigs. . . .”193 Second, the court

s+Kossman, 38 M.J. at 259, The parties agreed with the trial judge's computa-
tion of the pretrial delay and with the judge’s determination that the delay did not
trigger the standards set out by the Supreme Court in Barker v, Wingo, 407 U.S. 514,
530 (1972). Kossman, 38 M.J. at 259; see supra text accompanying note 33

44 CM.R. 171, 172 (C.M.A. 1972).

“6Kossman, 38 M.J. at 259,

511d, The government appealed in accordance with UCMJ Article 62, which
permits the United States to appeal a ruling by a court-martial empowered to grant
a punitive discharge if that ruling effectively terminates the proceedings.

s«See United States v. Calloway, 23 M.J. 799, 800-01 (N.M.C.M.R. 1986};
United States v. Ivester, 22 M.J. 933, 937 (N.M.CM.R. 1886) icalling Burton rule
anschronistic” in light of R.C.M. 707(d) §0-day rule).

2Kossman, 37 M.J. 639 (N.M.C.M.R. 1992}, overruled by 38 M.J. 258 (C.M.A.
1993,

109K 0ssman, 38 M.J. at 258 (citation omitted}; see UCMJ art. 671a}(2) (1988
(directing the Cour: of Military Appeals to review the record of a case before a court
of military review when the judge advocate general of the respecrive service dispatch-
es the record, raising specific issues of law]

122:8¢ee Kossman, 38 M.J. at 258, In Kossman, Judges Crawford and Gierke con-
curred with Judge Cox’s opinion; Judges Sullivan and Wiss wrote separate dissenting
opinians
w2d. at 262
1e]d, at 260 ‘dangling modifier corrected); see MCM, supra note 9, R.C.M.

% (i1 directing duly appointed, “neutral and detached officers” and

judges to review the reasons for pretrial confinement.
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pointed out that courts-martial must award sentencing credit for
time served in pretrial confinement.1%4 Third, the majority observed
that the court never had found a Burfon violation in any case in
which the government had satisfied R.C.M. 707.1% In making this
observation, the court apparently was asserting that the Burton
rule, as applied, was effectively redundant to the R.C.M. 707(d)
ninety-day rule.1% Finally, Judge Cox declared that the President’s
decision to amend R.C.M. 707 in 1991—an amendment which, inter
alia, eliminated the ninety-day pretrial confinement rule of the for-
mer R.C.M. 707(d)—changed the “landscape” of speedy trial law and
constituted a responsible act in an area in which the Chief
Executive had clear authority.197 Evidently, the court concluded
that Burton no longer accommodated the President’s design to sim-
plify regulatory speedy trial procedures.108 Consequently, Kossman
essentially held that executive rulemaking transcended the protec-
tions that the Burton ninety-day rule provided to accused awaiting
trial in pretrial confinement.

2. Why the Kossman Decision Is Foulty—Notwithstanding the
Court of Military Appeals’s apparent desire to streamline military
speedy trial law, all four of the conclusions upon which it based its
Kossman ruling are misplaced. First, a review of the reasons for
confinement by a military magistrate or judge has no effect on the

1wKossman, 38 M.J. at 260; see United States v. Allen, 17 M.J. 126, 128
(C.M.A, 1984) (providing day-for-day posteonviction sentence credit for time spent in
pretrial confinement); MCM, supra note 8, R.C.M. 305()(2), {k) (providing additional
day-for-day postconviction sentence credit for any portion of time spent in pretrial
confinement that was in viclation of R.C.M. 305).

wsKogsman, 38 M.J. at 260, The court noted that “the particular perioda of
time that satisfied the R.C.M, 707 exclusions also overcame the Burfon presump-
tion.” Id.

081d. {citing United States v. Carpenter, 37 M.J, 281, 209 (C.M.A, 1993);
United States v. King, 30 M.J. 59, 68 & n.7 (C.M.A. 1990)).

w71d. at 261. The Kossman court stated that it formulated the Burton 90-day
rule “in a procedural vacuum, without the benefit of Presidential input.” 7d. The
court presumably concluded that, now that the President has provided his input in
the form of a regulatory speedy trial rule, the “rough-and-ready rule of thumb (the
Burton Tule) now merely aggravates an already complicated subject.” Id.
Unfortunately, the court declined to aver the reasons for its helief that the “land-
scape” of speedy trial law has become complicated. The Kossman opinion ssems to
beat around the bush on this issue, Perhaps the court was concerned that Burton
provided fertile ground for unnecessary speedy trial litigation. On the other hand,
the Court of Military Appeals may have felt that the military justice system had
become sufficiently accustomed to regulatory speedy trial rules and that a reasser-
tion of the Burton rule thereby would be an encroachment on presidential turf.
Nevertheless, Judge Wiss's dissenting opinion intimates that “no fewer than 10
Judges of [the Court of Military Appeals] and . . . countless judge advoeates” had
weeded through Burton issues “without undue diﬁ'\culty." Id. at 262 (Wiss, J, dis-
senting).

108]d. at 260; see UCMJ art. 36(a) (1988) (authorizing the President to estab-
lish pretrial, trial, and posttrial procedures for courts-martial).
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speed at which the government ultimately proceeds to trial.
Although the Manual's pretrial confinement review provisions
undoubtedly protect an accused from unlawful incarceration, they
do nothing to promote a speedy trial after an appropriate official
has reviewed and affirmed a commander’s decision to place a ser-
vice member under pretrial restraint. 198 Indeed, R.C. M, 305—cited
by the court in Kossman—is devoid of any language that confers on
a military magistrate or military judge the authority to order the
release of a confined service member based on violation of that ser-
vice member’s right to a speedy trial.110 Furthermore, even if the
rule granted these powers, other temporal restrictions would render
the authority meaningless in practice 11

Consequently, while the military magistrate system provides
an accused with procedural due process safeguards, it does nothing
to reduce the length of pretrial confinement by assuring a speedier
trial. More importantly, the bases for holding a service member in
pretrial confinement actually make the government complacent, not
diligent. Specifically, if a commander has founded his or her deci-
sion to put an accused in pretrial confinement on a valid belief that
the accused may engage in serious criminal misconduct, the govern-
ment may be reticent to proceed to trial if any risk of acquittal

waCf, United States v. Rexroat, 38 M.J. 282, 295-97 (C.M.A. 1883} iholding
that military magistrates must review pretrial confinement reasons within 48 hours
enforcing County of Riverside v. McLaughlin, 1i1 8. Ct. 1661(1991::.
, having a magistrate review the reasons for pretrial detention within 48
hours of arrest provides little comfort to a presumptively innocent service member
who now could wait at least 118 additional days in confinement before the govern-
men is required to provide him or her with an opportunity for vindication,

1:38ee generally MCM, supra note 9, R.C.M. 305. Actually, in his or her initial
review, the military magistrate considers only the adequacy of the reasons for con-
finement. Id. R.C.M. 305(i). In addition to confirming the commander’s reasonable
grounds for believing that the prisoner committed an offense triable by court-martial
and that forms of restraint less severe than confinement will not be adequate, the
magistrate need only affirm the commander’s belief that the accused is a flight risk
or likely will engage in seripus criminal misconduct. Id, R.C.M. 305(h%21B;
Likewise, the rule gives a military judge the authority to order a prisoner released
only if the judge finds that the reasons for confinement were not, or no longer are.
valid. Id. R.C.M. 305{j)i 1},

18¢¢ id. R.C.M. 305(} (referral of charges triggers military judge’s authority
ta review the reasons for confinement); R.C.M. 602 (referral must occur at least five
days before general court-martial and three days before special court-martial:
R.C.M, 70Tiai(2) (C3, 15 Nov. 1991) (trial must commence within 120 days of imposi-
tion of restraint); Rexroat 38 M.J. at 298 (magistrate must review reasons for con-
finement within 48 haurs of arrest). Taken together, these rules provide the govern-
ment with considerable leeway in proceeding to trial. The only time a magistrate
needs to review the confinement order is within twa daya of incarceration. In addi-
tion, the military judge’s review, which obtains only after referral, may occur as late
as day 115 or 117 of incarceration, depending on the type of court-martial.
Accordingly, notwithstanding the protections of the military magistrate system, the
accused in pretrial confinement may serve between 113 and 115 days in a veritable
judicial-review blackout period
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exists. Paradoxically, as the likelihood of a court’s acquitting a dan-
gerous accused increases, the government’s incentive to expedite the
case—and the accused’s release—arguably decreases.

Kossman also incorrectly relied on the effect that sentencing
credit has on an accused’s right to a speedy trial. Actually, the con-
cept of sentencing credit is an affront to speedy trial law. Both the
military and the civilian criminal justice systems emphasize that
pretrial incarceration is not punitive,l12 A sentence to posttrial con-
finement, on the other hand, is definitively punitive. Accordingly,
the concept of giving a convicted service member sentencing credit
for pretrial confinement either must violate the principle that a sen-
tence shall be punitive or must violate the principle that pretrial
confinement shall not be punitive.l13 Finally, the drafters of R.C.M.

uzSee UCMJ art. 13 (1988} (“No person, while being held for trial, may be sub-
jected to punishment or penalty other than arrest or confinement upon the charges
pending against him, nor shall the arrest or confinement upon him be any more rig-
orous than the circumstances required to insure his presence"), United States v,
Bayhand, 21 C.M.R. 84, 88 (C.M.A. 1056) (“confinement itself . . . is penal servitude

{; therefore,] if the restraint [rises to a level at which it is] more than is needed to
retain safe custody, the ”).

1135¢e United States v. Salerno, 481 U S, 739 (1986), Salerno exposes a number
of paradoxes between the concepts that support the need for pretrial confinement
and the right to a speedy trial. The Selerno Court held that pretrial detention under
the Bail Reform Act of 1984, 18 U.8.C. § 3141 (1988), is not punitive. The Court
pointed out that Congress merely mtended to use pretrial detention 25 a means for
attaining the " of “pi danger to the
Saterno, 451 U.S. at 74647 If the Couns reasoning is correct, Congress may as well
pass a statute that allows law enfmrcement officials o lock up all allegedly dangerous

based on s, rather than criminal trials. Just as

the military often finds that admmwtramely separating a problem service member

is easier than prosecuting him or her in hopes of obtaining a punitive discharge,

many communities would welcome a streamlined process in which the government
administratively separates problem people from the rest of society.

The Salerno Court also noted that the Speedy Trial Act, 18 U.8.C. § 3161
(1888), placed stringent time limitations on the duration of pretrial confinement. In
addition, the Court implied that, at some point. the duration of pretrial confinement
might become “excessively prolonged, and therefore punitive,” Salerno, 481 U.S. at
747 n.4. The justices, however, declined to intimate what factors a court should
examine to determine whether pretrial detention is tantamount to punishment.
Moreover, the Court gave no clue as to the remedy for punitive pretrial detention
Presumably, the victim of pretrial punishment deserves the same remedy—namely,
dlsmlssal—as the victim of a speedy trial violation. Certainly the right o a speedy

th

trial mi toa innocent d at the government
will process his or her case with sufficient diligence to ensure that the opporvuniy to
vindicate oceurs before the g proceeds with a

The most compelling argument in Salerno appears in Justice Marshall’s dis-
sent, in which he posits the following rhetorical question: If the idea of administra-
tive detention is valid, and a dangerous individual is held pending trial, but later
acquitted, “[m]ay the Government continue to hold the defendant in detention based
upon its showing that he [or she] is dangerous?” Id. at 763 (Marshall, Brennan, JJ.,
dissenting). Justice Marshall's example epitomizes the absurdity in formulating a
dichotomy between punitive and nenpunitive confinement. More importantly,
Salerno, in general, demonstrates why courts should not create legal fictions as para-
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305 never intended sentencing credit as a means of enforcing the
speedy trial rules. Sentencing credit merely deters military officials
from violating the rules governing the propriety of—as opposed to
the length of—pretrial confinement.11¢

Kossman’s intimation that the Burton ninety-day rule was
redundant is equally unconvincing. First, in two passages in the
Kossman opinion, the majority emphasizes that the Court of
Military Appeals created the Burfon ninety-day rule to enforce the
speedy trial provisions of UCMJ Article 10.115 The court, however,
effectively concedes that Article 10 does not require the President to
promulgate a speedy trial rule to implement the “immediate steps”
rule.116 Instead, Kossman points out that R.C.M. 707 is a discre-
tionary exercise of the powers to preseribe pretriel, trial, and post-
trial procedures, which Congress delegated to the President under
UCMJ Article 36(a).117 Accordingly, while R.C.M. 707 may delineate
a “comprehensive speedy trial scheme,"18 it is not required as an
Article 10 enforcement mechanism. Therefore, even if the court’s
interpretation of the present R.C.M. 707 was correct, it only would
warrant the military judiciary’s exercising considerably more defer-
ence in employing the Burton standard; it certainly would not justify
the court’s drastic action in abandoning the Burfon rule altogether.

Finally, the Kossman court’s explanation that the Burton rule
was merely a crude judicial measure, meant to fill an ephemeral
procedural deficiency that the President now has responsibly cor-

meters for measuring constitutional rights. Finally, accepting the fiction of a puni-
tive-nonpunitive dichotomy creates absurd results at courts-martial. Offsetting puni-
tive confinement with nonpunitive confinement necessarily gives the convicted ser-
vice member a windfall by diluting the severity of the punishment that the court-
martial meted out. In addition, it deprives society of the rehabilitative effects that
punitive confinement has on the convicted service member—rehabilitative effects
that ultimarely will benefit the community when he or she is released. Finally, sen-
teneing eredit has no bearing on the speed at which the government proceeds to trial,

t48ee MCM, supra note 8, R.C.M. 305 analysis, app. 21, at A21-18. Sentencing
credit clearly cannot be the answer for illegal pretrial confinement and other trans-
gressions, such as speedy trial violarions, because it only recompenses actual crimi-
nals—and then, only eriminals whom & court-martial has sentenced to a punishment
more severe than the confinement they already have served. Perhaps the best
method of reconciling this unusual remedy with common notions of fairness is to give
“get out of jail free” cards to those whom a court-martial ecquita

“Kossman, 38 M.J. at 259 (“the ‘Burfon presumption’ was conceived of as a
mechanism to enforce Article 10”1, id. at 261 ("Burfon was a tool for effectuating
Article 10"

uefd, at 260-61

wd. at 260; see UCMJ art. 36(a} {1988} {authorizing the President to pre-
scribe procedures consistent with the principles of law generally recognized by feder-
al criminal courts, as long as thoss are consistent with the provisions of
the TCMJI,

ws7d, at 258
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rected, is unpersuasive. Actually, the President’s decision to elimi-
nate the ninety-day release rule and the “immediate steps” rule of
the former R.C.M. 707(d), made the Burton ninety-day rule even
more important to the enforcement of a pretrial detainee’s right to a
speedy trial. Significantly, the Court of Military Appeals empha-
sized that it created the Burton rule to enforce Article 10—a statute
that irrefutably confers additional speedy trial protections only on
service members in pretrial restraint.11® Nevertheless, Kossman
declares that trial courts are bound by the “President’s comprehen-
sive speedy trial scheme,” instead of Burton, in resolving subconsti-
tutional speedy trial motions.!20 This is a remarkably curious result
because, while the Burton rule guaranteed augmented speedy trial
protections to pretrial detainees, nothing in the “President’s com-
prehensive speedy trial scheme” mandates that the prosecution
expedite the cases of incarcerated service members.121 Accordingly,
had the court decided to scrap the Burton rule when R.C.M. 707(d)
protected pretrial detainees with an “immediate steps” rule and a
ninety-day release rule, its actions may have been more under-
standable. Its decision to dispense with the rule now, however, is
perplexing.

Before taking its bold step in Kossman, the Court of Military
Appeals should have scrutinized the purported comprehensiveness
of the military’s present regulatory speedy trial scheme. If it had

1:3S¢e UCMJ art. 10 (1988) (“When any person subject to this chapter is placed
in arrest or confinement prior ta trial, immediate steps shall be taken ) (empha-
sis added). Unless the government holds the accused in some form of pretrial
restraiat, he or she enjoys no protection under Article 10, Cf. United States v. Nelson,
5 M.J. 189 {C.M.A. 1978) (confinement of some duration is necessary to trigger
Article 10); United States v. Rachels, 8 M.J. 232 (C.M.A. 1979) (retention of service
member past his or her expiration of term does not rise to restraint sufficient to trig-
ger Article 10); United States v. Williams, 37 C.M.R. 209 (C.M.A. 1967) (restraint
must be lengthy or onerous to be tantamount to restraint sufficient to invoke Article
10 protections). Additionally, Congress passed Article 10, in part, because the mili-
tary justice system has no provision for posting bail in lieu of pretrial confinement
See United States v. Mock, 49 C.M.R, 180 (A.C.M.R. 1974). Accordingly, Congress
never intended an undetained accused to receive any pendant protections from
Article 10. See also SCHLUETER, supra note 91, § 13-3(C)(2), at 438-39 n.53

129Kossman, 38 M.J. at 258, 262

1215¢e generally MCM, supra note 8, R.C.M, 707 (C3, 15 Nov. 1991). The dis-
cussion to R C.M. 707 states, “Priority shall be given to persons in arrest or confine-
ment.” Jd. R.C.M. 707(a¥1) d at i to Manual i how-
ever, expressly are not directory in nature Ia' preamble, para. 4, discussion (diseus-
sions are not official views of the military departments; nor do they constitute rules
or any other exercise of authority of the United States Government). More pointedly,
the statement that "[p]riority will be given ta persons in arrest or confinement” is, at
best, precataory. This comment, like all discussions to the Manual, “doles] not create
rights or responsibilities that are binding on any person, party, or other entity
(including any authority of the Government of the United States) . . . . [and flailure
%o comply . . . does nat, of itself, constitute error .
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done so, the court would have found that the current version of
R.C.M. 707 fails to fulfill its drafters’ intent. For instance, the
drafters of the Manual assert that they based R.C.M. 707 on the
FSTA!22 and the ABA Standards for Criminal Justice (ABA
Standards) 123 Unlike the FSTA and the ABA Standards, however,
R.C.M. 707 does not mandate a shorter speedy trial period for per-
sons held in pretrial confinement than for those at liberty pending
trial 124 Accordingly; in the absence of the Burton ninety-day rule,
pretrial detainees in the military no longer enjoy the right to a
“speedier” trial—a right that the Sixth Amendment, UCMJ Article
10, the FSTA, and the ABA Standards recognize, but that the pre-
sent R.C.M. 707 does not.

D. Conclusion

The new speedy trial provision that appears in Change 5 to the
Manual manifests indifference to a service member in pretrial con-
finement. In addition, with the demise of the Burton rule, a service
member in pretrial arrest or confinement has virtually no assur-
ances that his or her trial will commence any earlier than a similar-
ly situated undetained accused.125 Consequently, the speedy trial
mechanisms that the military justice system now has in place effec-
tively deprive service members in pretrial detention of the tradition-
al methods for enforcing the speedy trial rights that the Sixth

‘?718 U.S.C. §§ 3161-3174 (1983 1imposing time limits on the per)od beween
arrest or summons and trial in federal criminal cases!

1238¢¢ STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL JUSTICE
speedy trial standards 12-2.1, 12-2.2 {American Bar Ass'n 19861 hereinafter ABA
STANDARDS].

12:See 18 U.8.C. § 3164ia}i1} (1688) {"The trial or disposition of cases involving

a detained person who is being held in detention solely because he is awaiting

trial shall be accorded priority"y, ABA STANDARDS, supra note 123, pretrial release
standard 5.10 (“Every jurisdiction should adopt, by statute or court rule, a time limi-
tation within which defendants in custody must be tried which is shorter than the
limitation applicable to defendants at liberty pending trial.”!. Interestingly, the “by
statute or court rule” language in Standard 5.10 would seem to mandate the Burfon
ninety-day rule even in the presence of the former R.C.M. 707id] nines ay release
and “immediate steps™ rules. Neverthelesa, while the former R.C.M. 707 apparently
met the ABA Standards, the present version of the rule does not.

358ee also Kossman, 38 M.J. at 261-62. Kossman's validity is independently
suspeet because it urges military judges to consider arguably inappropriate facto
such as “crowded dockets, unavailability of judges, and attorney caseloads,” when
they resolve Article 10 speedy trial issues. /d. While the operational necessities of the
military always have weighed heavily in balancing regulatory speedy trial rights
with the practical interests involved in administering military justice, balancing
“judicial impediments” against an accused’s statutory right to a speedy trial is ques-
tionable. The FSTA, for instance, expressly states that & judge shall not exclude from
speedy trial computations any time periods for continuances granted “because of gen-
eral congestion of the court’s calendar." 18 U.S.C. § 3161(h¥8) (1988). One commenta-
tor hag noted that “[t]his provision . . . is the heart of this statutory scheme.” LaAFavE
& IsRAEL, supro note 30, § 18.3(b, at 693,
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Amendment and Article 10 were meant to guarantee. Accordingly,
practitioners, judges, and convening authorities must employ other
features of the military justice system to vindicate these important
rights. An accused service member in pretrial detention, therefore,
now has only negligible means to assure that the government is pro-
cessing his or her charges faster than an identically situated
accused who is enjoying pretrial freedom.

First, the service member may move to dismiss based on the
government’s failure to satisfy UCMJ Article 10’s “immediate steps”
mandate. Specifically, an accused in pretrial confinement still can
accrue the extreme remedy of dismissal if he or she demonstrates
that the government purposefully, oppressively, or arbitrarily
delayed trial.126 Kossman, however, indicates that courts should use
the “reasonable diligence” standard expressed in United States v.
Tibbs127 to resolve Article 10 speedy trial motions.128 The Kossman
court also saw “nothing in Article 10 that suggests that speedy-trial
motions could not succeed where a period under 90—or 120—days is
involved."128 Nevertheless, to the extent Judge Cox believes that
the Burton rule “virtually assured that no accused could ever pre-
vail on an Article 10 motion if the pretrial confinement chargeable
to the Government was less than 90 days,”*3% a court’s obligation to
apply the President’s comprehensive speedy trial scheme contained
in R.C.M. 707"131 just as certainly assures that no accused ever will
prevail on an Article 10 motion if the pretrial confinement charge-
able to the government is less than 120 days. Indeed, the govern-
ment’s 102-day delay in Private Kossman’s case enshrines this pos-
tulate. Accordingly, after Kossman, a service member in pretrial
confinement is no more likely to prevail on a speedy trial motion
based on Article 10 than if he or she were free and asserting the
same motion based on R.C.M. 707,

In addition to an Article 10 motion, an incarcerated accused
may assert a straight Sixth Amendment speedy trial claim based on
Barker v. Wingo.132 The Barker test, however, considers pretrial
detention as just one of many prejudicial factors that a court must

:23See United States v. Parish, 38 C.M.R. 200 (1968).

135 CM.R. 322 (CM.A. 1965),

wsSee Kossman, 38 M.J. at 262 (citing Tibbs, 35 C.MR. at 325) (“touch stone
for measurement of compliance with . . . [UCMJ] is not constant motion, but reason-
able diligence in bringing the charges to trial"). The Court of Military Appeals first
announced the reasonable diligence standard in Parish, 38 C.MR. at 214.

129Kossman, 38 M.J. at 261,

18974,

1917d. at 258.

12407 U.S. 514 (1972),
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balance.133 Barker, therefore, fails to compel a court to give a
detainee greater speedy trial protection than a similarly situated,
undetained accused. Moreover, even if the court finds that the gov-
ernment failed to take immediate steps under Article 10, the Barker
test will tolerate a denial of a speedy trial motion if the three other
balancing factors weigh against dismissal.13¢ Consequently, a Sixth
Amendment speedy trial motion offers no certain, additional relief
to a accused merely because he or she is incarcerated while await-
ing trial.

In the wake of Kossman, therefore, the military justice system
has no distinct, objective mechanism for enforcing the Sixth
Amendment right to a speedy trial and the important “immediate
steps” mandate of UCMJ Article 10.135 Nevertheless, the interests
that the Article 10 and the Sixth Amendment rights to speedy trial
seek to protect demand th