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GENOCIDE: PREVENTION THROUGH NONMILITARY
MEASURES

MAJR JosePH A. KEeLER!

Genocide is the ultimate crime and the gravest violation of
human rightsit is possible to commit.?

Genocideis horrible, an abomination of our species, and totally
unacceptable. It is an obscenity—the evil of our time that all
good people must work to eradicate.®

|. Introduction

Genocideis the vilest, most abhorrent form of aggression.* It should
be aword of antiquity, not avexing plaguein our modern, civilized world.
Yet millions of innocent men, women, and children have been daughtered
in this century.® Infact, in the last decade alone, amost one million lives
were lost to genocide.® It is astonishing that with a technologically and
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socially advanced world, the international community has not yet found a
solution to genocide.

Significant efforts to prevent genocide germinated with the creation
of the United Nations (U.N.),” which was established to promote peace and
prevent conflict.2 Shortly after the U.N. was organized, the General
Assembly drafted a Convention for the prevention of genocide, the Con-
vention on the Prevention and Punishment of the Crime of Genocide

4. Genocideisdefined as: “ The deliberate and systematic extermination of an ethnic
or national group.” The word is derived from Latin genus or Greek yévos [birth or race]
and French cide or Latin cida [cutter, killer, or slayer]. THe ComPacT OxForD ENGLISH Dic-
TIONARY (2nd ed. 1998). Genocideisalso definedin Article 2 of the Convention on the Pre-
vention and Punishment of the Crime of Genocide, Dec. 9, 1948, 78 U.N.T.S. 277
[hereinafter Genocide Convention], available at http://www.unhchr.ch/html/menu3/b/
treatylgen.htm. Seeinfra Appendix (providing the completetext of the Genocide Conven-
tion). See also infra notes 30-32 and accompanying text. A comparison of these sources
demonstrates that the Genocide Convention’s definition of genocide isfar more expansive
than the Oxford English Dictionary’s. Thisbroader definition of genocidewill be explained
in Section |1 of thisarticle.

5. RummEL, supra note 3, a 4. The author estimates that genocide caused over
thirty-eight million deaths in this century. Excluding war dead, when politicide and mass
murder are added into the number of dead, the numbers killed exceeds 169 million people
in this century alone. 1d.

6. AvisoN Des ForacEs, LEAVE NoNE TO TELL THE StorY: GENOCIDE IN RwANDA 1, 15
(1999) (estimates 500,000 to 800,000 Tutsi killed in Rwanda); Philip J. Cohen, The Com-
plicity of Serbian Intellectualsin Genocide in the 1990's, in THis Time WE KNew: WESTERN
Responses To GENociDE IN Bosnia 46 (Thomas Cushman & Stjepan G. Mestrovié eds.,
1996) [hereinafter THis Time WE Knew] (estimating the number of victims by Serbsinto the
tens of thousands).

7. Boutros Boutros-Ghali, Challenges of Preventive Diplomacy: The Role of the
United Nations and Its Secretary-General, in PREVENTIVE DipLomAcY: StoppiNGg WARS
Berore THEY SrarT 16 (Kevin M. Cahill, M.D. ed., 1996) [hereinafter PrRevenTive DirLo-
macy]. “Sincethe end of the Cold War, preventive action has become atop priority for the
United Nations.” 1d. See U.N. CHARTER art. 1, para. 3. The purpose of the U.N. is“[t]o
maintain international peace and security, and to that end: to take effective collective mea
sures for the prevention and removal of threatsto thepeace....” Id. The General Assem-
bly is responsible for initiating studies and recommending solutions to “promote
international cooperation” in political, economical, social, cultural, educational, and health
fields. Id. art. 13, para. 1. Moreover, “The Members of the United Nations agree to accept
and carry out the decisions of the Security Council in accordance with the present Charter.”
Id. art. 25.

8. U.N. CHaRTER art. 1, para. 3.
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(Genocide Convention), dated 9 December 1948.° The Genocide Conven-
tion entered into force on 12 January 1951.10

Although the Genocide Convention was a positive step'—over 132
nations have signed or acceded to it—neither it nor the U.N. has been able
to prevent genocide.'? In fact, three recent genocides in Cambodia,!3
Yugoslavia,* and Rwandal® occurred in U.N.-member countries that had
signed or acceded to the Genocide Convention.’® Even though the Geno-
cide Convention and the U.N. have been unable to prevent genocide, nei-

9. Genocide Convention, supra note 4.

10. 1d. The United States signed the Genocide Convention on 11 December 1948,
as one of the origina signatories. 1d. The United States Senate, however, did not give its
advice and consent to ratify the Genocide Convention until 10 February 1986. The Senate
included two reservations, five understandings, and one declaration. Marian Nash Leigh,
Contemporary Practice of the United Sates Relating to International Law, 80 Am. J. INT'L
L. 612 (1986) (citing 132 Cone. Rec. S1377-78 (daily ed. Feb. 19, 1986)). The Genocide
Convention Implementation Act of 1987 (the Proxmire Act) outlines the basic offense and
the maximum punishments that may be imposed. 18 U.S.C. § 1091 (2000).

11. SeeVratislav Pechota, Establishing Criminal Responsibility and Jurisdiction for
Genocide, in Genocipe WaTcH 198 (Helen Fein ed., 1992).

12. Matthew Lippman, The Convention on the Prevention and Punishment of the
Crime of Genocide: Fifty Years Later, 15 Ariz. J. INT'L & Comp. Law 415 (1998). See
United Nations, Genocide Convention, at http://www.unhchr.ch/html/menu3/b/
treaty1gen.htm (last modified Oct. 9, 2001) (providing an updated list of the original parties
and states that have acceded to the Genocide Convention and their reservations).

13. Genocide Convention, supra note4. Cambodiaacceded to the Convention on 14
October 1950 without making any reservations. Id.

14. 1d. The Socialist Federal Republic of Yugoslavia was one of the original Con-
tracting Parties to the Genocide Convention by signing it on 11 December 1948. The
Republic of Yugoslavia made no reservations either before or after the succession of Slov-
enia, Croatia, and Bosnia and Herzegovina, except that on 15 June 1993, the U.N. Secre-
tary-General received a communication from the Republic of Yugoslavia that said the
following:

Considering the fact that the replacement of sovereignty on the part of
the territory of the Socialist Federal Republic of Yugoslavia previously
comprising the Republic of Bosnia and Herzegovina was carried out
contrary to therules of international law, the Government of the Federal
Republic of Yugoslavia herewith states that it does not consider the so-
called Republic of Bosnia and Herzegovina a party to the [said Conven-
tion], but does consider that the so-called Republic of Bosniaand Herze-
govinaisbound by the obligation to respect the norms on preventing and
punishing the crime of genocidein accordance with general international
law irrespective of the Convention on the Prevention and Punishment of
the Crime of Genocide.
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ther is a futile idea.l” In truth, both are essential ingredients of the
solution.18

This article proposes the use of nonmilitary measures to prevent
genocide. Military intervention can end genocide; however, offense-ori-
ented armed intervention by the U.N. or under authorization of the U.N.
generally does not occur until after thousands or hundreds of thousands of
people have been slaughtered.’® The key to preventing genocide is to
quash it at its embryonic stage.?°

To prevent genocide without military intervention, one must ascertain
its causes and indicators. When the indicators are known, information
gathering and assessment will be more efficient and timely, and this will
enhance the effectiveness of an early warning system.?* A properly func-
tioning early warning system will permit the international community to
intervene, with nonmilitary measures, at the nascent stage of genocide or
soon thereafter to extinguish its flame before it becomes a conflagration.??

15. Id. Rwandawasfirst a party to the Genocide Convention on 13 March 1952 as
atrust territory of Belgium. After Rwanda became a nation-state, it acceded to the Con-
vention on 16 April 1975. 1d.

16. Id. Cambodiabecame amember of the U.N. on 14 December 1955, the Socialist
Federal Republic of Yugoslavia became amember on 19 October 1945 (Bosniaand Herze-
govina became a member of 22 May 1992 by General Assembly Resolution A/RES/46/
237), and Rwanda became amember on 18 September 1962. 1d. See also United Nations,
U.N. Membership, at http://www.un.org/Overview/unmember.html (last modified 18
December 2000).

17. Leo Kuper, THE PrevenTion oF Genocipe 15, 210 (1985).

18. Id. at 18.

19. See DEes ForaEs, supra note 6, at 692-701.

20. Susan L. WoobwARD, BALKAN TRAGEDY: CHAos AND DissoLuTioN AFTER THE CoLD
WAaR 274 (1995).

The most serious failure of existing international and regional institu-
tions with regard to the war in Bosnia-Herzegovinawas their inability to
preventit. ... Thisis particularly important to emphasize because the
perception that the war inevitable grew astheferocity and duration of the
war increased and as outsiders sought to absolve themselves from any
responsibility.

Id.

21. Ted Robert Gurr, Early-Warning Systems.  From Surveillance to Assessment to
Action, in PrevenTIvE DipLoMACY, Supra note 7, at 123.

22. Id.
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In addition, action by the international community must be quick, effec-
tive, and occur wherever the problem of genocide exists.

To formulate a nonmilitary solution, this article discusses and ana-
lyzes the Genocide Convention, the U.N., and the genocidesin Bosniaand
Herzegovina (Bosnia-Herzegovina) and Rwanda.®® Section |1 reviewsthe
vital elements of the Genocide Convention. Section Il briefly outlinesthe
U.N. and discusses its ability to alter or control conduct of leadersin sov-
ereign nations. Thisisimportant because theironic tragedy of genocideis
that it isalmost always caused by itsvictims' political or military |eaders.2*
Section IV examines the recent genocides in Bosnia and Rwanda. It
reviews the underlying rationale for the genocides, describes the U.N.’s
efforts to prevent and terminate the genocides, and explains how or why
the genocidesended. SectionV providesalist of distinctive characteristics
or events that caused the genocides in Bosnia and Rwanda and explains
why the Genocide Convention and the U.N. wereineffectivein preventing
them. Section VI uses the above information to advocate how and why a
protocol to the Genocide Convention would help prevent or significantly
reduce genocide.

II. The Genocide Convention

The Genocide Convention is arelatively short document that embod-
ies four general principles.?® It strongly condemns genocide,?® defines
genocide,?’ encourages nations to enact | egislation prohibiting and punish-
ing genocide,?® and recogni zes and encourages criminal jurisdiction either
in local courtsor in an internationa criminal tribunal .2

First, in its preamble, the Contracting Parties remind themselves and
the world of the immense toll genocide has inflicted on mankind.3® They

23. Thisarticle only focuses on the genocides in Bosnia-Herzegovina and Rwanda.
It does not intend to minimize or diminish other genocides or suggest that they did not
occur. The genocides in Bosnia-Herzegovina and Rwanda were chosen for their recency
and world-wide interest.

24. RumMEL, supranote 3, at 1.

25. Genocide Convention, supra note 4. The Genocide Convention consists of only
nineteen Articles. 1d. arts. 1-19.

26. 1d. art. 1.

27. 1d. arts. 2, 3.

28. Id. art. 4.

29. Id. art. 6.

30. Id.
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also recognize and declare that genocide will be eliminated only with the
combined efforts of the international community.3! In Article 1, the Con-
tracting Parties reinforce the principles set forth in the preamble by stating
their conviction that genocide is a crime under international law, whether
in times of war or peace.®2

Second, having declared genocide a crime, Article 2 defines genacide
as “acts committed with intent to destroy, in whole or in part, a national,
ethnical, racial, or religious group.”33 This definition excludes isolated
murders or even mass murders if the killer has no intent to destroy, in
whole or in part, a stated group, thus elevating genocide above random
killings. Although the definition seems to cover all groups, it excludes
political groups.®* This void is significant because its perpetrators often
use genocide to eliminate a particular group who are also members of an
opposing political party.3®

The methods that constitute genocide are surprisingly broad. Most
people consider genocide as only the act of killing members of a group.
The Convention's definition of genocide, however, includes many levels
of injustice committed against agroup, in whole or in part: “killing mem-
bers of the group,” “causing serious bodily or mental harm,” “deliberately
inflicting . . . conditions. . . calculated to bring about [the group’s] physical
destruction,” “imposing measures intended to prevent births,” and even
“forcibly transferring children of the group to another group.”3¢ In Article
3, punishable* acts of genocide” include: “conspiracy,” “direct and public
incitement,” “attempt,” and “complicity” in genocide.3” The Conven-
tion’s broad definitions could stop genocide before the killing begins, pro-
vided nations enact implementing legislation and actually enforce the law.

Third, the Contracting Parties agree to prevent and punish genocide.3
In Article 5, the Contracting Parties agree to “undertake to enact” legida

31. Id.

32. 1d.

33. Id. art. 2.

34. William A. Schabas, International Law Weekend Proceedings. Groups Pro-
tected by the Genocide Convention: Conflicting Interpretations from the International
Criminal Tribunal for Rwanda, 6 ILSA J. INT'L & Cowmp. L. 375, 377 (2000). SeeLippman,
supra note 12, at 455; Kuper, supra note 17, at 15.

35. Kuper, supra note 17, at 100.

36. Genocide Convention, supra note 4, art. 2.

37. Id. art. 3.

38. Id. art. 1.
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tion to prevent and punish genocide or any of the acts of genocide.®® In
Article 4, the Contracting Parties agree to punish all perpetrators of geno-
cide, whether they are political leaders, officials, or individuals.*

Fourth, the Contracting Parties agree to try individuals accused of
committing genocide or one of the acts of genocide in the country where
the actiscommitted.*! If no criminal legal action istaken there, the Parties
also recognize that an international criminal tribunal could have jurisdic-
tion, but only if the specific Contracting Party accepts the court’s jurisdic-
tion.*2 In addition, the Parties agree that genocide is not a political crime
and, therefore, will not prevent extradition of an accused.*®

I11. The United Nations and Its Ability to Control Actions of Sovereign
Nations

During World War 11, the United States, the United Kingdom, the
Soviet Union, and other Allies made agreements and combined as “ United
Nations’ to defeat the Axisnations.** Toward the end of the war, the over-
whelming devastation and incal culable human suffering caused by the war
weighed heavily on the Allied leaders. In an effort to prevent future wars,
they formed an organization that would, with the exception of defense,
claim amonopoly on the collective use of force.*

On 24 October 1945, with fifty-one original members, the U.N. was
formally established.*® The U.N. may not have commenced with universal

39. Id. art. 5.

40. 1d. art. 4.

41. 1d. art. 6.

42. 1d. The Genocide Convention did not establish acriminal court nor hasthe U.N.
established a permanent international criminal court. Kurer, supra note 17, at 19, 102.

43. Id. art. 7.

44. Adam Roberts & Benedict Kingsbury, Introduction: The U.N.'s Rolesin Inter-
national Society Since 1945, in UniTep NaTions, Divibep WorLp: THE U.N.’s RoLEs IN
INTERNATIONAL RELATIONS 6 (Adam Roberts & Benedict Kingsbury eds., 2nd ed. 1993)
[hereinafter UniTep NATIONS, Divibep WORLD].

45. U.N. CHARTER art. 1.

46. Unitep NATioNs, Divipep WoRLD, supra note 44, at 6. At the beginning, the U.N.
was widely known as the United Nations Organization. The name distinguished this new
organization from the original association of the Allied Nations that joined to defeat the
Axis countriesin World War 11. Id.
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authority or a worldwide mandate, but it has since become a universal
organization.*” Currently, aimost every nation hasjoined the U.N.*®

The U.N.’s foundational document is its Charter.*® The Charter
describes the U.N.’s underlying purpose, authority, and structure. The
U.N.’sbasic purpose or mission, asdescribed in the preamble, isto achieve
and maintain international peace and respect for the human rights of all
people without distinction of race, religion, sex, or nationality.>

The U.N. Charter addresses both sovereign rights and international
intervention.®! The Charter recognizes the inherent authority of nation-
statesto handle their domestic or internal affairs without interference from
the U.N.52 This hesitation to enter internal conflictsis based on the belief
that each country is responsible for its domestic concerns, and no country
wants an outside organi zation interfering with itsinternal affairs.>® Onthe
other hand, the Charter was written and is interpreted to allow the U.N. to
intervene into the affairs of sovereign nations under certain circum-
stances.>* It allows the U.N. Security Council to breach a country’s
domestic shield under the enforcement measures of Chapter VI1.5° For
example, an internal conflict may threaten the peace and security of the
region when it expands beyond the states' borders.®® Thus, the U.N.’s

47. 1d. at 6-7.

48. I1d. The only nation-states that are not members of the United Nations are Swit-
zerland and Taiwan, and the entities of Western Sahara, Palestine, and Northern Cyprus,
which are not considered states. 1d.

49. U.N. CHARTER.

50. Id. pmbl., art. 1. The Preamble and Article | provide the purposes and the prin-
ciples of the Charter. The Charter declares asitsgoal: “To achieve international coopera
tion in solving international problems of an economic, social, cultural, or humanitarian
character, and in promoting and encouraging respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language, or religion...." Id. art. 1,
para. 3 (emphasis added).

51. Id. art 2, para. 7. The Charter isanon-interventionist treaty. Seeid.

52. 1d.

53. Kenneth Dadzie, The U.N. and the Problem of Economic Devel opment, in UniTep
NaTions, Divibep WoRLD, supra note 44, at 297.

54. U.N. CHARTER chs. VI-VII.

55. Id.

56. LINDA B. MILLER, WoRLD ORDERS AND LocAL DisorDERS, THE UNITED NATIONS AND
INTERNAL ConFLicTs 18 (1967).
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foremost concern, as the Charter clearly expresses, is to prevent and
removethreats of peace, suppressacts of aggression, and promote peace.>’

The Charter created six separate suborganizations or “organs’ to
accomplish its mission: the Security Council, the General Assembly, the
Secretariat, the International Court of Justice, the Trusteeship Council, and
the Economic and Social Council. 8 Each has specific responsibilities and
authority.>® For its specific purpose, this article details the Security Coun-
cil, but only briefly mentions the other U.N. organs.

The Security Council consists of representatives from fifteen U.N.
member states.®° Five nations are permanent members: the United States,
United Kingdom, France, Russia, and China.%? The General Assembly
elects the ten other members as temporary or non-permanent members of
the Security Council. Non-permanent members rotate every two years.%?

When making decisions, each member of the Security Council has
one vote.%® Nine votes determine a decision on procedural matters. Sub-
stantive matters require nine sustaining votes, and all five permanent mem-

57. U.N. CHARTER art. 1.

58. Id. art. 7.

59. Seeid. chs. IV (The General Assembly), V (The Security Council), X (Social
Council), XII & XIII (the Trusteeship Council), XIV (the International Court of Justice),
XV (the Secretariat). 1d.

60. Id. art. 23.

61. Id. The actual language of the Charter is. “The Republic of China, France, the
Union of Soviet Socialist Republics, the United Kingdom of Great Britain and Northern
Ireland, and the United States of America.” Id. The seat for the Soviet Union was changed
to the Russian Federation after 1989 when the Soviet Union divided, and Taiwan was
removed in 1971 for the People’s Republic of China. Unitep NaTions, Divibep WoRLD,
supra note 44, at 7.

62. U.N. CHaRTER art. 23. The non-permanent members are supposed to be chosen
based on the member’s contribution “to the maintenance of international peace and security
and to the other purposes of the Organization, and also to equitable geographical distribu-
tion.” 1d. Asof January 2001, the non-permanent members are Tunisia, Ukraine, Bang-
ladesh, Mali, and Jamaica (until 31 December 2001), and Colombia, Mauritius, Singapore,
Ireland, and Norway (until 31 December 2002). United Nations, Security Council Mem-
bership (2001), at http:/www.un.org/documents/scinfo.htm (last modified 30 January
2001).

63. U.N. CHARTER art. 27.
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bers must either concur or abstain.% If one permanent member vetoes a
decision, it cannot be approved.®®

The Security Council’s primary responsibility is to maintain interna-
tional peace and security.?6 The type of assistance or “intervention” it
authorizes depends on the situation. The U.N. Charter definestwo catego-
ries of international disturbances.” Thelesser isa“dispute,” and the more
seriousisa“threat to the peace, breach of the peace, or act of aggression”
(collectively referred to as “threat to the peace”).®®

The Security Council’s authority focuses on non-intrusive measures.
It arises when disputes between U.N. members, or between members and
non-members, would likely jeopardize international peace and security if
prolonged.®® This authority includes: investigating any dispute; calling
upon parties to settle disputes through negotiations, arbitration, or other
peaceful means; and when all parties agree, recommending a peaceful set-
tlement method.”®

When athreat to the peace occurs, the U.N. Charter grants the Secu-
rity Council greater authority to “maintain or restore international
peace.” "* The Security Council, however, generally uses nonmilitary mea-
sures before implementing military measures.”? For nonmilitary mea-
sures, the Security Counsel may call on the parties to comply with
provisiona resolutions; sever diplomatic relations; interrupt, partially or
completely, economic relations of the parties, to includerail, sea, air, com-
munications; or call upon other members of the U.N. to take such mea-
sures.”® Interrupting economic relations includes the concept of
sanctions.”* The U.N. rarely used sanctions before 1990, but has used

64. 1d.

65. Id. Under Article 25 of the Charter, members of the United Nations agree to exe-
cute the decisions of the Security Council. Other U.N. organs only make recommendations
that the member states may follow, but technically, if the Security Council makes a deci-
sion, al members of the U.N. must follow that decision. 1d.

66. U.N. CHARTER art. 24, para. 1.

67. 1d. arts. 33, 39.

68. Id.

69. Id. arts. 33-38.

70. U.N. CHarTer ch. VI; Anthony Parsons, The U.N. and the National Interests of
Sates, in UNiTep NATIons, Divibep WoRLD, supra note 44, at 123.

71. U.N. CHARTER art. 39.

72. Seeid. arts. 33-42

73. 1d. arts. 39-40.
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them frequently since then.”® Sanctions imposed by the Security Council
may require all member statesto comply.”®

If the Security Council believes that nonmilitary measures would be
or are inadequate to end the threat to the peace, it may take military action
“as may be necessary to maintain or restore international peace and secu-
rity.” 7 “Such action may include demonstrations, blockade, and other
operationsby air, sea, or land forces of Members of the United Nations.” /8

Other preventive measures available to the U.N. include public diplo-
macy or condemnation by the General Assembly. The General Assembly

74. N.D. WHiTE, KEerING THE Peace: THE UNITED NATIONS AND THE MAINTENANCE OF
INTERNATIONAL PEACE AND SecuriTY 106-07 (1997).

75. Swiss FeperaL OFFicE FOR ForeieN Economic AFFaIRs DEPARTMENT OF Economy,
ExPERT SEMINAR ON TARGETING U.N. FiNanciaL SancTions 208 (1998) [hereinafter | nterlaken
2], available at http://www.smartsanctions.ch/Papers/| 2/2finrep.pdf. States may impose
sanctions against another nation on their own accord, but thisisan individual act and not a
collective measure as provided when the Security Council mandates a sanction. Id.

76. U.N. CHARTER art. 25, 39, 41; WHITE, supra note 74, at 107.

77. 1d. art. 42.

78. Id. The United Nations Web site provides a brief description of the mission and
authority of the Security Council when disputes lead to conflicts:

When a dispute leads to fighting, the Council’s first concern is to bring
it to an end as soon as possible. On many occasions, the Council has
issued cease-fire directives which have been instrumental in preventing
wider hostilities. It also sends United Nations peace-keeping forces to
help reduce tensions in troubled areas, keep opposing forces apart and
create conditions of calm in which peaceful settlements may be sought.
The Council may decide on enforcement measures, economic sanctions
(such as trade embargoes) or collective military action.

A Member State against which preventive or enforcement action has
been taken by the Security Council may be suspended from the exercise
of the rights and privileges of membership by the General Assembly on
the recommendation of the Security Council. A Member Statewhich has
persistently violated the principles of the Charter may be expelled from
the United Nations by the Assembly on the Council’s recommendation.

United Nations, Security Council, at http://www.un.org/documents/scinfo.htm (last modi-
fied Jan. 30, 2001). Nationsvaluetheir membershipinthe U.N. No government haswith-
drawn itsmembership from the U.N. in protest for actions taken by the U.N. or with abelief
that withdrawal would be more advantageous. South Africaremained amember during the
yearswhen it was pressured to end apartheid. Iraq has suffered under significant U.N. sanc-
tions, yet still remains amember of the U.N. Infact, no state has withdrawn its membership
from the U.N. Parsons, supra note 70, at 104.
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and the Social and Economic Council may also investigate specific matters
and forward a report to the Security Council.” The U.N. may involve its
financial subsidiaries, the International Monetary Fund and the World
Bank, as tools to persuade the disputing parties.?° In addition, private
diplomacy of the “good offices of the Secretary-General have apparently
been confidential, impartial, and successful.”® The Secretary-General has
also sent individuals from outside the Secretariat on “missions’ of fact-
finding or goodwill .82

Internal crises, which sometimes include genocide, have historically
been considered the responsibility and interest of the sovereign state; how-
ever, the U.N. has increasingly intervened.8 By characterizing genocide
as an international crisisthat was athreat to international peace and secu-
rity, the Security Council has authorized intervention into sovereign states
where genocide was being committed.2* Where “the measures of Article
41 would be inadequate or have proved to be inadequate,” the U.N. is per-
mitted to implement “any and all measures necessary to maintain and
restore international peace and security.”8®

The U.N. isthe international organization recognized to address and
resolve disputes and threats to the peace. The U.N. hasincreasingly inter-
vened throughout the world to end crises, including genocide, that cause a
threat to the peace.®¢ The U.N. has many tools at its disposal to prevent
genocide and other threats to the peace. At the very least, the U.N. will
monitor civil unrest. 1t may also deploy observers, humanitarian workers,

79. Nicole M. Procida, Notes: Ethnic Cleansing in Bosnia Herzegovina, A Case
Sudy: Employing United Nation Mechanismsto Enforce the Convention on the Prevention
and Punishment of the Crime of Genocide, 18 SurroLk TRANSNAT'L L. Rev. 655, 671 (1995)
(explaining the U.N. Charter, the organs of the U.N., and their ability to investigate and
deter genocide, including a brief history of the genocide in Bosniaand the U.N. response).

80. See U.N. CHARTER art. 41.

81. Parsons, supra note 70, at 105.

82. Marrack Goulding, Observation, Triage, and Initial Therapy: Fact-Finding Mis-
sions and Other Techniques, in PrevenTive DipLoMACY, supra note 7, at 146.

83. Kurer, supra note 17, at 104.

84. S.C. Res. 713, U.N. SCOR, 3009th mtg., U.N. Doc. S/Res/713 (1991) (justifying
itsdecision by citing arapid loss of human life and widespread material damage as a threat
to the international peace and security); David M. Malone, The Security Council in the
1990s: Inconsistent, Improvisional, Indispensable?, in New MiLLennium, NEw Perspec-
Tives: THE UNiTED NATIONS, SECURITY, AND GOVERNANCE 27 (Ramesh Thakur & Edward
Newman eds., 2000).

85. U.N. CHARTER art. 42; WHITE, supra note 74, at 59.

86. Unitep NaTions, Divibep WoRLD, supra note 44, at 538-41 (providing a chrono-
logical list of U.N. peacekeeping and observer forces).
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or peacekeepers. The following historical accounts of the genocides in
Bosnia-Herzegovina and Rwanda describe the U.N.’s actions in specific
crises, thus providing a basis to consider whether the U.N. should have
intervened sooner, and if so, how and when.

IV. The Genocidesin Bosnia-Herzegovinaand in Rwanda
A. Bosnia-Herzegovina

The history of the Balkans provides vital background information to
understand the true cause of the genocide in Bosnia-Herzegovina. Either
for simplicity or because of ignorance, officials, politicians, and the media
believed “ancient hatred” caused the genocide in Bosnia-Herzegovina.8’
However, just as smoldering coals do not relight themselves, something
had to fan a dormant hatred to re-ignite the flames of genocide in Bosnia-
Herzegovina.88

Slavic tribesmen, including Croats and Serbs, originally conquered
and settled the area of the Balkan region now known as Croatia, Bosnia,
and Serbia.® Religious conflict between the Catholicsin the west and the
Orthodox Christiansin the east divided the groups. To the west, the Croats
converted to Roman Catholicism, and to the east, the Serbs became Ortho-
dox Christians.®® Both Croats and Serbs populated the region of Bosnia,
which liesin between the regions of Croatia and Serbia.®!

On the 28th day of June 1389, the Ottoman army (Muslims from the
areanow known as Turkey) conquered the Serbsin Kosovo.%? About sev-
enty-five years|ater, the Ottoman army conquered the country of Bosnia.®®
Over the next severa hundred years, thousands of the Serbs and Croatsin
Bosnia converted to Islam.®* Many joined to gain the economic and social

87. RicHARD HoLBROOKE, To END A WAR 22 (1998).

88. Id. at 23. “Yugoslavia stragedy was not foreordained. It wasthe product of bad,
even criminal, political leaderswho encouraged ethnic confrontation for personal, political,
and financial gain.” Id.

89. CHuck SupEeTic, BLoob AND VENGEANCE: ONE FAMILY’s Story oF THE WAR IN Bos-
NIA 8 (1998).

90. Id.

91. Id.

92. Id. a 9.

93. Id. Inthe 1300's, the Bosnians apparently had not followed either the Roman
Catholic or the Eastern Orthodox religions, but followed alocal religious belief. 1d.

94. Id.
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advantages enjoyed by first-class, Islamic citizens.®® The years under
Ottoman reign were relatively peaceful .%

In the early twentieth century, as the Ottoman Empire faded, the
region’s religious and ethnic divisions ignited World War 1.9 The Croats
cooperated with the Austrians and Germans in an aliance that they would
repeat in the next world war.% After WWI, the region enjoyed about
twenty years of peace. During WWII, the Croats again aligned themselves
with the Austrians and Germans while the Serbians united with the Rus-
sians.® AsWWII progressed, many Croats and some Muslims created an
organization called the Ustashe.1® This military group became extremely
brutal inits quest to punish the Serbs.1%* The Ustashe death squads“ raided
Serbvillages all over Croatiaand Bosniaand killed their inhabitants, often
by locking the peasants inside their homes or churches and setting them
afire.”192 Near the end of the war, as the Serbs took control of different

95. Id. at 10. “Conversion to Islam brought reduced taxes and the full benefits of
citizenship in avigorous, overarching power that seemed predestined to conquer the conti-
nent.” Id.

96. Id. Other than periodically being forced to giveamale child to the sultan to serve
in hisimperial army, the period was reasonably peaceful for the Christianslivingin Bosnia.
Id.

97. Id. at 21.

98. Id.

99. Id. at 25.

100. Id. But see Serbian Unity Congress, Setting the Record Sraight, War in Former
Yugoslavia, at http://www.suc.org/politics/war_crimes/srebreni ca/ustashi.html (last visited
22 March 2001) [hereinafter Setting The Record Straight]. The Serbian United Congress
isagroup that supportsthe cause of Serbians. It claimsthat the Ustashe was not aminority
group of Croatians, but was actually supported by the Croatian leadership. The Web site
quotes ahigh ranking Croatian state official, Mile Budak. Accordingto thesite, Mr. Budak
declared on 22 July 1941:

We shall slay one third of the Serbian population, drive away another
[third], and the rest we shall convert to the Roman Catholic faith and thus
assimilateinto Croats. Thuswewill destroy every trace of theirs, and all
that which will be left, will be an evil memory of them . . ..

Id. The Serbian United Congressalso claimsthat the newly independent country of Croatia
has adopted the same symbols as the Ustashi Nazi state during WWII, and that in many
instances its military and paramilitary units have adopted the same uniforms of the 1941-
45 Ustashi Black Legions. Id.

101. SupeTic, supra note 89, at 26.

102. Id. The Ustashe also took entire families into concentration camps where they
were massacred with clubs or knives. Apparently, to save bullets, the Ustashe did not use
itsguns. Id.
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areas in Bosnia, the Muslims became victims of retaliatory “blood ven-
geance.” 103

Ironically, during times of brutality, individuals sometimes acted in
kindness.1%* Moreover, sandwiched between the brief periods of genocide
were years of peace and friendship, if only superficial.1® After WWII,
Josep Broz Tito, a heavy-handed |eader who was half-Croat and half-S ov-
ene, took control of Yugoslavia.l% Yugoslaviathen consisted of six large
republics. Serbia, Slovenia, Croatia, Bosnia-Herzegovina, Montenegro,
Macedonia, and the two autonomous provinces of Kosovo and Vojvod-
ina.l% For thirty-five years, Tito forced the ethnic groups to live in har-
mony.1%8 |n fact, many Croats, Serbs, and Muslims in Bosnia
intermarried.1®

Tito died in May 1980.11° Soon after his death, the simmering coals
of nationalism and hate were stirred again. Some of the propaganda that
fueled the flame of hate began with the Serbs.1 In 1986, the Serbian
Academy of Science and Art issued a memorandum expressing the neces-
sity to expand Serbia.'? The Serb mediaalso published pieces suggesting
that Croatians and Muslims hated the Serbian people.!'?® In 1987, Slo-

103. Id. a 31-32. The author described a specific incident in which local Serbs
rounded up Muslim men. The Muslims were bound and gagged and were marched up the
rocky trail of anearby mountain. At the end of their two-hour hike, the Serbs forced them
towards the opening of a deep mineshaft. The Serbs then shot some and cut the throats of
the others. The bodies of the innocent Muslims were then pushed down into the shaft. Id.

104. HoLBRrROOKE, supra note 87, at 23.

105. Jasminka Udovicki, Introduction, in Burn THis House: THE MAKING AND
UNMAKING OF YugosLAviA 8 (Jasminka Udovicki & James Ridgeway eds., 2000) [hereinaf-
ter BurN THis Housg].

106. SupEeTic, supra note 89, at 26, 36; Mirko Tepavac, Tito: 1945-1980, in Burn
THis House, supra note 105, at 64-65.

107. Tepavac, supra note 106, at 65.

108. 1d. Tito's slogan was “Brotherhood and Unity.” Tito treated nationalism and
fascism asnational crimes. Hewas so successful that within afew years after taking power,
Yugoslav citizens could travel from one side of the country to the other, without regard to
nationality or religious beliefs. 1d. See SupeTic, supranote 89, at 36. “Anyone who dared
utter an unkind word to someone of another nationality would sit for ten daysin jail; if the
unkind word was about someone's mother, the sentence would be for three months.” 1d.

109. HoLBRrROOKE, supra note 87, at 23.

110. LAURA SiLBER & ALLAN LITTLE, YugosLavia: DeaTH oF A NATION 29 (1995).

111. 1d. at 23-24. But see Setting The Record Straight, supra note 100 (stating that
the Serbs believe that the conflict was the result of the republics seeking independence).

112. Roy Gutman, Serb Author Lit Balkan Powder Keg, Newspay, June 28, 1992, at
1, cited in Cohen, supra note 6, at 40.

113. Cohen, supra note 6, at 39; HoLBROOKE, supra note 87, at 23-24.
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bodan Milosevic, a communist leader, emerged on the political scene to
become President of the Serb Republic.'** He spoke of Serbian strength
and expressed strong nationalistic views, aarming the other Yugoslavian
republics with his comments and opinions.™> In 1989, the Serbian Ortho-
dox Church published several articles to remind the Serbian people of
World War 11 and the atrocities committed against the Serbs by Croat-
ians. 116

Animosity deepened and nationalism increased in 1990, when the
Republic of Croatia overwhelmingly voted Franjo Tudjman as its presi-
dent.’¥” Serbs living in Croatia feared they would be mistreated as they
were in WWII.118 At the same time, Croats feared that Serbia was plan-
ning to annex the Croatian region of Krajina as part of a “Greater Ser-
bia.” 119

Tension significantly increased in early 1991, when Serbian separat-
ists in Croatia killed Croatian civilians.12® In May 1991, in the town of
Borovow Selo, agroup of Serbians captured twelve Croatian police offic-
ers and several civilians.’?? The Serbs tortured their captivesin the cruel-
est manner, beating them, plucking out their eyes, and cutting off their
limbs and genitalia before finally killing them. The Croatians' bodies,
some of them decapitated, were thrown onto the town square.1??

In 1991, Slovenia, Croatia, and Bosnia pressed for independence.
The leader of Serbia, Slobodan Milosevic, strongly opposed the succes-
sion.12 The Serbs, who controlled the Yugoslav Federal Army, threatened

114. Jaskinka Udovic¢ki & Ivan Torov, The Interlude: 1980-1990, in BurN THis
House, supra note 105, at 83.

115. Id. at 84.

116. Cohen, supra note 6, at 42; Udovicki & Torov, supra note 114, at 89-90.

117. Udovicki & Torov, supra note 114, at 83.

118. Id. at 95.

119. Id.

120. Cohen, supra note 6, at 45-46.

121. Id. at 42-43.

122. 1d. (The author of the book requests readers to examine abook prepared by the
Croatian government that documents some of the atrocities committed against the Croatian
civiliansin 1991-92.). See Mass KiLLING AND GENocIDE IN CrRoATIA 1991-92: A Book oF
Evipence (Ivan Kostovi¢ and MiloS Judas eds., 1992)). But see Setting The Record
Straight, supra note 100, at http://www.suc.org/politics/chronology/chron91.html (last vis-
ited Mar. 22, 2001). The detailed chronology identifies problem in Borovow Selo as an
armed conflict between Serbians and the Croatian police. It does not mention that any
police died nor does it describe any atrocity committed. 1d.

123. Procida, supra note 79, at 670.
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to useits power to prevent the break up.*?* InMay 1991, the Croatian elec-
torate voted for independence,'? and on 25 June 1991, Croatia and Slov-
enia declared independence.'?® Two days later, the Yugoslav Army
commenced fighting.%

The battle began near Slovenia, the northernmost republic, but the
Yugoslav Army quickly withdrew.?® Historians believe that the Yugoslav
Army retreated for two basic reasons. First, the Yugoslav Army unitsin
that area underestimated the Slovenian forces.’?® Second, and more
importantly, Milosevic had no nationalistic interest to keep Slovenia
because few Serbs lived there.130 Instead, he focused his military efforts
in Croatia where thousands of Serbs lived.’¥ The Yugoslav Army and
local Serb militias quickly seized one-third of Croatian territory.13 The
Serbs then established “labor” campsin Croatia where civilians were tor-
tured and killed.*33

In 1991, the European Community and the United Nations lethargi-
cally began to address the troubles in Yugoslavia. The European Union
focused on diplomatic measures, sending observers and helping imple-
ment several cease-fire agreements.’>* On 5 July 1991, the European
Community imposed an arms embargo on all partiesin the conflict.'3 On

124. 1d. at 671.

125. Cohen, supra note 6, at 43.

126. Id.

127. 1d.

128. I1d.

129. Stipe Sikavica, The Army’s Collapse, in Burn THis House, supra note 105, at
140. The Yugodav Federal Army was unprepared to fight in Slovenia. Even though it had
over twenty thousand troopsin Slovenia, it used lessthan onetenth to prevent the secession.
It used only a few tanks and no artillery or air support. In addition, the Yugoslav Federa
Army soldiers who fought were experienced. In less than thirty days, the Yugoslav Army
withdrew from Slovenia. 1d.; see also Cohen, supra note 6, at 43.

130. Cohen, supra note 6, at 43. Sloveniais ninety-six percent Slovene. Almost no
Serbs lived in Slovenia. 1d. See JoNaTHAN EvaL, EUROPE AND YUGOSLAVIA: LESSONS FROM
A FaiLure 3 (1993).

131. Cohen, supra note 6, at 44.

132. 1d.

133. Id. at 46.

134. EvaL, supranote 130, at 30. Seealso S.C. Res. 713, supra note 84 (taking note
of the cease-fire agreements signed on 17 and 22 September 1991 and strongly urging all
parties to abide by the cease-fire agreements); S.C. Res. 721, U.N. SCOR, 3018th mtg.,
U.N. Doc. S/Res/721 (1991) (referring to another cease-fire agreement that was signed in
Geneva on 23 November 1991).

135. Cohen, supra note 6, at 44.
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25 September 1991, the Security Council passed its first resolution on the
Balkans situation, strongly urging all parties to abide by cease-fire agree-
ments, and banning the sale of weapons and military egquipment to anyone
in Yugoslavia.l3® These efforts did not stop the killing.

On 3 March 1992, Bosnia declared itself an independent state.'3’
Yugoslav forces and Bosnian-Serbs immediately attacked citiesin Bosnia
to carve out alarge section of territory for the Serbs.13 The Bosnian-Serbs
then began to “ cleanse” their territory of Croats and Muslims.**® Muslims
and Croats were beaten, tortured, raped, and killed as the Bosnian-Serbs
forced them to leave.’® Muslim homes were destroyed and hundreds of
mosques and Catholic churches were razed.**! Croats and Muslims later
responded with their own genocidal acts, though not in the magnitude
committed by the Bosnian-Serbs.1#? “Ethnic cleansing” soon became the
mode d’ affair of the war.14®

136. S.C. Res. 713, supra note 84. Many scholars believe that this facially neutral
measure actually helped the well-armed, Serbian-controlled Yugoslav Army. In addition,
most of the weapons factories were in Serbia. Cohen, supra note 6, at 44; HoLBROOKE,
supra note 87, at 30.

137. Jasminka Udovicki & Ejub Stitkovac, Bosnia and Hercegovina: The Second
War, in Burn THis House, supra note 105, at 179. InthePlebiscite, thevoteinfavor of inde-
pendence was almost unanimous. The percentage was abnormally high because the Bos-
nian-Serbs refused to vote to protest the independence movement. Bosnian-Serbs,
comprising about thirty-five percent of the population, vehemently opposed being subject
to a Croatian or Mudlim-led government. Id.

138. SeeEvaL, supranote 130, at 64. The Croatians also claimed sections of Bosnia.
Many battles ensued between the Croats and Serbs over the ownership of cities and territo-
ries. In addition, Bosnian-Serbs declared their own republic, the Republic of Srpska.
Udovicki & Stitkovac, supra note 137, at 182, 186. It is believed that the Serb forcesin
Bosnia received orders from Slobodan Milosevic. Michael T. Kaufman, N.Y. Times, July
18, 1992, at A1, cited in Tris Time We KNEw, Supra note 6, at 3.

139. Udovicki & Stitkovac, supra note 137, at 186. The Serbian paramilitary unit
caledtheTigers, led by Zeljko Raznjatovic¢-Arkan, committed some of the worst atrocities.
Id.

140. Cohen, supra note 6, at 45.

141. Id. a 47. Inthe city of Banja Luka, Bosnia, Serb forces destroyed 200 of 202
mosques and razed or damaged ninety-six percent of the Catholic churches. Id.

142. Cohen, supranote 6, at 15 (asserting that Bosnian-Serbs committed over ninety
percent of the region’s genocide).

143. Thomas Cushman & Stjepan G. Mestrovi¢, Introduction, in Tris Time We Knew,
supra note 6, at 14-15. The genera public may believe that the battle was between armies,
but most of the destruction and death was committed by military forces against civilians.
Id. at 4.
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The Serbian leadership very competently used the media to garner
support and sympathy for their cause.!** The government-controlled
mediain Serbiacleverly portrayed Serbsasvictims. The Serb people were
convinced that the genocide was “justified,” and many believed that noth-
ing could be or should be done to stop it.24® This message was so master-
fully presented that the U.N. hesitated and postponed intervention.1#6 On
22 May 1992, the General Assembly admitted the Republics of Slovenia,
Croatia, and Bosnia-Herzegovina as members of the United Nations after
considering the recommendation of the Security Council that these repub-
lics be admitted. 14’

In an effort to halt the genocide, the Bosnian government regquested
assistance from the U.N.1#8 The Security Council knew of the continuing
human rights abuses in Bosnia-Herzegovina, and in July 1992, it passed a
resolution that reaffirmed individual responsibility for perpetrators who
breached humanitarian law.1#® After receiving more reports of human
rights violations, the Security Council strongly condemned ethnic cleans-
ing and demanded that all parties end the practice.!® Reports of ethnic
cleansing included the murder of thousands of unarmed Muslim detainees,
the use of artillery and snipersto kill innocent civiliansin unguarded cities,
destruction of Muslim homes, and the killing or expelling of Muslims.15!

Three months later, in October of 1992, the Security Council
reguested from the Secretary-General a commission of experts to collect
evidence of human rights abuses.’>2 Not until February 1993, however,
did the Security Council condemn ethnic cleansing as “athreat to interna-
tional peace and security.” 53 Other than condemn the atrocities, the Secu-
rity Council failed to do anything of consequence to stop the acts of

144. 1d. at 16, 25.

145. HoLBROOKE, supra note 87, at 23.

146. Seeid. at 28-30.

147. Admittance for the Republic of Slovenia is found in GA. Res. 236, U.N.
GAOR, 46th Sess., Supp. No. 49A at 5, U.N. Doc. 46/236 (1992); for the Republic of
Croatia, GA. Res. 238, U.N. GAOR, 46th Sess., Supp. No. 49A at 5, U.N. Doc. 46/238
(1992); and for the Republic of Bosnia and Herzegovina at GA. Res. 237, U.N. GAOR,
46th Sess., Supp. No. 49A at 5, U.N. Doc. 46/237 (1992).

148. Seealso Letter dated 13 July 1992 from the Permanent Representative of Secu-
rity Council, U.N. SCOR, U.N. Doc. 24266 (1992) (explaining the Bosnian pleafor U.N.
intervention to prevent genocide), cited in Procida, supra note 79, at 675.

149. Procida, supra note 79, at 675.

150. S.C. Res. 780, U.N. SCOR. 3119th mtg., at 1, U.N. Doc. S/Res/780 (1992).

151. SupeTic, supra note 89, at 229-30.

152. S.C. Res. 780, supra note 150, at 1.



154 MILITARY LAW REVIEW [Vol. 171

genocide. Whilethe Security Council established an international criminal
tribunal on 22 February 1993,' the tribunal had no preventive effect on
the continuing genocide.

In April 1993, the Security Council created safe areas in Boshia
designed to allow Muslims to live free from Bosnian-Serb aggression.1%®
These safe areas, however, simply became easy targets for the Bosnian-
Serb military forces.'®® The cycle of ethnic cleansing, cease-fire agree-
ments, further ethnic cleansing, and international condemnations contin-
ued until August 1995 when the North Atlantic Treaty Organization
(NATO) used significant force to end the genocide.'>”

The NATO air attacks compelled the Serbs to genuinely negotiate a
peace agreement. Until the bombings, the Serbs had no reason to bargain;
they were winning the battles. On 14 December 1995, the Serbs, Croats,
and Muslims officially signed the Dayton Peace Accords.’>® The Peace
Accords permitted NATO to deploy peace-enforcement forces into the
region. Since then, murdersagainst civilians have not completely stopped,
but they have been drastically reduced.'>?

B. Rwanda

Like the genocidein Bosnia-Herzegovina, the genocide that reddened
Rwanda’s soil in 1994 was based on a complex history and an unscrupu-
lous desire of leaders to retain their power. The countries may be thou-
sands of miles apart and have ethnic and religious differences, but they
share parallel historical experiences that caused both genocides. 16

Rwandaisavery small, but densely populated country in the heart of
Africa. With seven million people, it hasthe highest population density in

153. S.C. Res. 808, U.N. SCOR. 3175th mtg., at 2, U.N. Doc. S/Res/808 (1993).
These words are significant because they place the world on notice that the Security Coun-
cil believesit hastheright to useits Article VII authority to intervene. See U.N. CHARTER
art. 39.

154. S.C. Res. 808, supra note 153, at 2.

155. S.C. Res. 836, U.N. SCOR, 3228th mtg., U.N. Doc. S/Res/836 (1993) (reaffirm-
ing creation of safety-zones).

156. Procida, supra note 79, at 677.

157. HoLBROOKE, supra note 87, at 99-104. On 30 August 1995, Operation Deliber-
ate Force used more than sixty aircraft to bomb pre-selected Bosnian-Serb targets. Id.

158. Id. at 321-22.

159. Id. at 334-59.
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Africa6! Three main groups constitute Rwanda's people: the Hutu with
approximately eighty-five percent of the population, the Tutsi with fifteen
percent, and the Twa with the small remainder.1%? About 400 years ago,
the Tutsi established a feudal system.1%® Tutsi kings ruled with absolute
power. Theking divided the land into different districts, and each district
was sub-ruled by chiefs having three distinct responsihilities: chief of the
land, chief of the agriculture (pastures), and chief of the men/soldiers.164
Tuts chiefs governed the land and men, but the Hutu were often appointed
as chiefs over the agriculture.’%®> Their system united both Tutsi and Hutu
through mutual responsibilities and obligations. They lived together,
spoke a common language, and even intermarried.1%6 Their mythology
and tribal religion deepened this unity and created a delicate, yet peaceful
balance that lasted hundreds of years.16”

The Germans, and later the Belgians, colonized Rwanda or Rwanda-
Urundi asthe Germansreferred toit.168 This colonization began to destroy
the delicate balance between Tutsi and Hutu.'®® Both European nations
believed the Tutsi to be the more intelligent and racially advanced
group.t’® When the Tutsi began to accept Catholicism, they were given
greater educational opportunities, and the Belgians favored them even

160. MARio |. AGUILAR, THE RwANDA GENociDE AND THE CALL To DEEPEN CHRISTIANITY
IN Arrica (1998). In the Balkans and in many other circumstances of genocide and war,
religious intolerance, competition, and hatred are at the base. Aguilar notes, however, that
seventy percent of the Rwandan population was Catholic and that Christians were killing
Christians. He asserts that true believers of Christianity would not commit these heinous
acts of brutality and murder. Moreover, he submits that those committing acts of genocide
in Rwanda only professed to be Christian, but they were not truly converted to Christ. 1d.

161. Guy VassaLL-AbAaMs, RwanDA: AN AGENDA FOR INTERNATIONAL AcTion 11
(1994).

162. Des ForcEs, supra note 6, at 37.

163. VassaLL-ADAMSs, supra note 161, at 7. The Tutsi kings governed the land area
now known as Rwanda and Burundi. Burundi is directly south of Rwanda. 1d.

164. GerarD PRUNIER, THE RwANDA Crisis: History oF A Genocipe 11 (1995). In
peaceful areas, one chief could govern the three responsibilities. In rebellious areas, three
chiefs were appointed. Id.

165. Id. at 12.

166. Id. at 5.

167. VassaLL-AbaMs, supra note 161, at 7. In their mythology, Tutsi Kings were
ordained from the Gods, infallible, and had to be obeyed, and the Tutsi people were superior
inintelligence. Id.

168. Id. When the Germans colonized the area, they considered Rwanda and
Burundi asasingle state. They called the entire area Rwanda-Urundi. Id.

169. 1d.
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more.X’* Over time, Tutsi chiefs replaced all Hutu chiefs.t”? This and
other seemingly minor changes caused a great division among them.173

In the 1950's, the U.N. pressured the Belgians to allow the people of
Rwanda to elect their own government.1* The Tutsi recognized that as a
small minority of the population, they would most likely lose the elec-
tion.1”> Hundreds of deaths marred the resulting elections in 1960 as the
Tuts resisted change.'”® Because the Hutu comprised almost eighty-five
percent of the population, many were voted into office.t’”” The newly
elected Hutu mayors began to persecute the Tutsi, causing tens of thou-
sands to flee Rwanda.l’® Several times over the next ten years, the Tutsi
fought and lost in their pursuit to regain control.1”® Hutu gangs, angered
by Tutsi aggression, killed many Tutsi civilians and again caused tens of
thousands to flee the country.180 In 1973, General Juvenal Habyarimana,
aHutu, lead a military coup to overthrow a Hutu president.’®* The Tutsi

170. PruNIER, Supra note 164, at 7. Apparently, it is easy to distinguish the Hutu—a
generally short, stocky group—from the Tutsi, usually tall and thin. Mr. Prunier provides
descriptions of the Hutu, Tutsi, and Twa from accounts written in the early 1900's. The
description of the Tutsi is one of a superior being: “Gifted with a vivacious intelligence,
the Tutsi displays a refinement of feelings which is rare among primitive people. Heisa
natural-born leader, capable of extreme self-control and calculated good will.” Id. at 6.

171. 1d. at 31. Over timewhen the Hutu began to join the Catholic faith, they quickly
outnumbered the Tutsi in membership and number of clergy. Id. at 75.

172. VassaLL-ADAMS, Supra note 161, at 8.

173. Id. TheBelgians created labor camps. The Tutsi were supervisors and the Hutu
werethelaborers. The Belgians conducted a census and classified everyone with ten cows
or less as Hutu. The Belgians also established a requirement that everyone have identity
cards. A person’s ethnic group was written on the identity card. Id.

174. 1d.

175. 1d.

176. Des ForcEs, supra note 6, at 39.

177. PrRUNIER, supra note 164, at 51-53.

178. Id. at 7. By 1964, about 336,000 Tutsi were forced to flee to neighboring
countries. 1d.

179. Id. at 56-58.

180. Id. at 74. The forced exodus of Tutsi from Rwanda caused significant pressure
on the fragile governments that surrounded Rwanda. Over the years, this refugee popula-
tion in the surrounding countries caused severa problems. First, many Tutsi wanted to
return to Rwanda, even if by force. Second, when the foreign government committed vio-
lence against the visiting Tutsi, massive numbers of Tuts returned to Rwanda at one time.
Third, theinternational community pressured President Habyarimanato allow the Tutsi ref-
ugees to return, which forced him to introduce unwanted change into his government. Id.
at 73-74 and 121-58.

181. Id. at 75.
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lost all remaining political authority under General Habyarimana,'®2 who
also strongly opposed the return of Tutsi refugees.'8

Several factors increased tension in Rwanda. First, in nearby
Burundi, the Tutsi-lead military retaliated against Hutu civilians causing
hundreds of thousands of Hutu to flee north to Rwanda. Second, Tutsi ref-
ugees in Uganda wanted to return to Rwanda. Third, the economy in
Rwanda drastically declined.184

Burundi, the southern half of Rwanda-Urundi, was another battle-
ground between the Tutsi and Hutu. 1n 1962, a Tutsi military coup toppled
the government and declared Burundi an independent nation.'®> The Tutsi
were the minority in Burundi, but because they controlled the military,
they controlled the government.1® |n 1972, a Hutu group attacked Tutsi
civilians, killing 2000.187 The Tutsi army retaliated and killed between
80,000 to 300,000 Hutu.188 President Pierre Buyoya of Burundi, a Tutsi,
initiated political reformsin 1991, and even alowed apresidential election
in 1993.1%% His Hutu opponent, Melchior Ndadaye, won the election, but
Ndadaye wasthen killed inamilitary coup.*®® The ensuing conflict caused
from 50,000 to 200,000 Hutu and Tutsi deaths, and approximately 300,000
Hutu refugees fled to Rwanda.°*

In neighboring Uganda, the police and military brutality assaulted and
harassed the Tutsi refugees.’®? This compelled many Tutsi to devise away
to return to Rwanda.l®3 In 1990, severa thousand Rwandan Tuts exiles
formed amilitary group called the Rwandese Patriotic Front (RPF).1** The

182. Id. Under the former Hutu President, the Tutsi were able to hold afew minor
officesin the government. 1d.

183. VassaLL-Abawms, supra note 161, at 10.

184. PruUNIER, Supra note 164, at 159-62. The war in Rwanda consumed most of the
local resources and forced imports and therefore debt to significantly increase. 1d.

185. LiNDA MELVERN, A PeorLE BETRAYED: THE RoLE oF THE WEST IN RwWANDA'S
Genocipe 21 (2000). Before 1962, the large republics of Burundi and Rwandawere treated
as one country. Id.

186. 1d.

187. VassaLL-ADAMS, supra note 161, at 18.

188. MELVERN, supra note 185, at 21.

189. VassaLL-Abawms, supra note 161, at 19.

190. Id.

191. Id. at 19.

192. Des ForcEs, supra note 6, at 48.

193. Id.

194. PruNIER, SUpra note 164, at 73.
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RPF invaded northern Rwanda with the goal of reaching the capital city of
Kigali, but they were unable to penetrate very far south.!® Inlessthan a
month, they were beaten back to Uganda.1%

The RPF attack caused several problems for the Tutsi living in
Rwanda. First, President Habyarimana and extremist Hutus took advan-
tage of the Hutu fear that the RPF would invade again.’®’ Government
propaganda constantly reminded the Hutu not to allow another invasion.%
The propaganda a so claimed that every Tutsi living in Rwanda conspired
with the RPF.1%° All Tutsi were labeled “the enemy within.”2%° Second,
the French government sent soldiersto Kigali in support of the Hutu Pres-
idency.2%! This and other incidents caused President Habyarimana to
believe that France, a permanent member of the Security Council, would
support the Hutu no matter what happened.?®? Third, President Habyari-
mana increased his army from 5200 on 1 October 1990, to 30,000 by the
end of 1991, and to 50,000 by mid-1992.2°% He also purchased a signifi-
cant amount of military equipment and weapons.2®* Fourth, the president
helped establish the Coalition for the Defense of the Republic (CDR), a
Hutu organization that believed in Hutu supremacy.?®® The government

195. Id. at 96.

196. Id.

197. Id. at 108. The Habyarimana government arrested over eight thousands sup-
posed RPF supporters. In readlity, they arrested educated Tutsi and conservative Hutu.
These detainees were beaten, raped, and even killed. Only afew were ever charged with a
crime, and only a handful received trials. 1d. at 108-09.

198. Des ForcEs, supra note 6, at 66. Government-controlled Radio Rwanda was
the only radio station in Rwanda until 1990. It was actively involved in the anti-Tutsi pro-
paganda. Id. See MEeLVERN, supra note 185, at 85. After 1990, Radio-Téévision Libre des
Mille Colline (RTLMC), another government-controlled radio station was established and
broadcast propaganda. Id.

199. Id. a 74. The propaganda aso aleged that Tutsi were “infiltrating” into Hutu
political parties, and that Tutsi civilians were taking Hutu jobs. 1d.

200. VassaLL-ADAMS, supra note 161, at 23.

201. PrunIER, Supra note 164, at 106.

202. 1d.

203. 1d. at 113.

204. VassaLL-Apawms, supra note 161, at 27. It is estimated that the Rwandan gov-
ernment purchased over $12 million dollars worth of arms. Id.

205. Id. at 23. But see Des ForaEs, supra note 6, at 52-53 (stating the belief that the
CDR was established without President Habyarimana's assistance, but later supported
him).
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encouraged this group and another Hutu political organization to form
militias.?%

Human rights abuses inflicted upon the Tutsi by the Habyarimana
government did not go unnoticed. 1n 1992, several human rights non-gov-
ernmental organizations (NGOs) wrote about numerous human rights vio-
lations committed by the Habyarimana government.?°” Amnesty
International documented the extrgjudicial execution of over 1000 Tuts
civilians.?® Even after other atrocities were committed, no one was pros-
ecuted for the human rights abuses.?®

International pressure “forced” President Habyarimana and the RPF
to meet and subsequently sign a peace accord, the Arrusha Accords, in
August 1993.219 The Arrusha Accords required the Rwandan government
to implement significant reforms.?t Some of these included the require-
ment that Tutsi and members of the RPF be integrated into the government
and the military.?*2 The pro-nationalist Hutus did not gladly accept the
Accords.?!3

In response to the Secretary-General’s request that the U.N. help
implement the Accords, the Security Council passed Resolution 872 on 5
October 1993, creating the U.N. Assistance Mission for Rwanda
(UNAMIR).2* The UNAMIR was given the mission to monitor the situ-
ation in Rwanda, provide minor security, assist repatriation of refugees,
clear mines, coordinate humanitarian assistance, and investigate non-com-

206. 1d.

207. VassaLL-ADAMS, supra note 161, at 25. African Watch and Amnesty Interna-
tional listed numerous human rights violations since 1990. Id.

208. Des ForaEs, supra note 6, at 91.

209. VassaLL-ADAMs, supra note 161, at 25.

210. MELVERN, supra note 185, at 52. It took over thirteen months to convince the
partiesto sign the Arrusha Accordsin August 1993. The success occurred because of com-
bined efforts of the United States, Belgium, and the Organization of African Unity. Id.

211. Id.

212. 1d. The Arrusha Accordsrequired the creation of atransitional government that
would includeleadersfrom the RPF. Thiscommissionwould oversee thereturn of refugees
and ensure their protection. |d. See VassaLL-Abpawms, supra note 161, at 24. The Accords
also provided that the RPF would be integrated into the armed forces with forty percent of
the new soldiers and fifty percent of the commanders. Legislative and parliamentary elec-
tions were to be held in 1995. Id.

213. MELVERN, supra note 185, at 53-55. The Accords troubled many Hutu. Colonel
Theoneste Bagosora, a Hutu army colonel who had attended the negotiations, was espe-
cially angered and left the negotiations early. 1d.

214. S.C. Res. 872, U.N. SCOR. 3288th mtg., at 2, U.N. Doc. S'Res/872 (1992).
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pliance.?’> When the U.N. troops arrived in October 1993, it was clear that
many of the provisions of the Accord were not being followed.?® In addi-
tion, radio stations partly owned by the Habyarimana family and the CDR
continued broadcasting that all Tutsi in Rwanda deserved to die because
they supported the RPF's treacherous return.?’

In 1993 and 1994, the Habyarimana military began to equip and train
Hutu militias.?’® It also formulated death lists.?'® By March 1994, the
UNAMIR consisted of 2539 soldiers.?® Despite the U.N.’s presence, the
violence increased, and actions by pro-Hutu forces prevented UNAMIR
from accomplishing its mission.??! In April 1994, the six-month mission
of UNAMIR was to end. Even though violence was increasing and the
UNAMIR commander, General Romeo Dallaire, warned his superiors of
the potential massacre, the Security Council sought to reduce the
UNAMIR forces to save money.?%?

Propaganda and unchecked violence by Hutu militias continuously
fueled the suffocating atmosphere of anger and hate, making the situation
ripe for catastrophe.?”® On 6 April 1994, two anti-aircraft missiles shot
down the plane carrying President Habyarimana and the Burundi President

215. 1d.

216. VassaLL-Abams, supra note 161, at 29. Neither the new government nor the
Parliament wasin place.

217. 1d. A new radio station called the RTLMC pronounced messages of anti-Tutsi
and anti-Arrushamessages. Its propaganda argued that the Tutsi must die. Several Belgian
officials, including the Belgian Ambassador in Kigali, recognized the destructive nature of
the messages. MELVERN, supra note 185, at 70-72.

218. VassaLL-Apams, supra note 161, at 30; Des ForcEs, supra note 6, at 104-09.
After the genocide, a small book of Colonel Bagosora's was found. It described the meth-
odology of his“civilian self-defense” plan in which the local police officers were to train
militias. Colonel Bagosora even listed the number of weapons and hand grenades needed
for each group. Id.

219. VassaLL-ADpaMms, supra note 161, at 30; Des ForcEs, supra note 6, at 205. The
leaders notified the militias to kill specific individuas, both Tutsi and Hutu, and Tutsi in
general. Thetargeted individualswerethosewho had certain authority or ability to stop the
massacres. Des Foraes, supra note 6, at 205.

220. Id. Over twenty-four countries provided soldiers. Bangladesh provided the
most with 942, and Ghana was second with 843. 1d.

221. MEeLVERN, supra note 185, at 96; PRUNIER, supra note 164, at 204-09.

222. VassaLL-ApAMs, supranote 161, at 31; see Des ForcEs, supranote6, at 18, 141-
79 (describing in detail a chronology of events occurring from November 1993 to April
1994 before the genocide ignited). Vassall-Adams strongly believes that the warning sig-
nals were evident and recognized, and that the Secretary-General and the Security Council
were notified of the warnings before 7 April. Id.

223. Des ForeEs, supra note 6, at 18, 141-79.
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just before it landed in Kigali.??* The perpetrator’s identity was and
remains unknown; however, the Hutus immediately blamed the Belgians
and the RPF.?*® Rwandan media broadcast that the RPF killed the presi-
dent and was planning to kill the Hutu people.??® In Kigali, the Hutu mili-
tias went immediately from house-to-house to find and kill Tutsi.??” Tutsi
men, women, and children were butchered with machetes and clubs.?22 No
Tutsi was spared.??® Even Hutu were killed if they tried to protect a
Tutsi.?0 The RPF tried to protect the Tutsi civilians, but their numbersin
Kigali were few?3! because their main presence was in the north.?3?

After ten Belgian peacekeepers were killed, Belgium removed all its
UNAMIR soldiers and civilians from Rwanda.?®® On 21 April 1994, the
Security Council reduced UNAMIR to 270 troops.?** The United States
and the United Kingdom may have played arole in the reduction because
they constantly strived to cut or reduce the resources for the mission.?®
Numerous human rights organizations and many of the African nations
opposed the decision to reduce the U.N. troops.2¢ With only one-tenth of
their original number, the UNAMIR troopswere given theimpossible mis-
sion to attempt to secure a cease-fire, act as intermediaries between the
RPF and the Hutu, and monitor the safety and security of Rwandans who
sought refuge with the UNAMIR.?3” The massacres increased and began
to spread to the south and west.

The systematic genocide continued in an eerie, robotic-like man-
ner.2® The propaganda of hate and fear worked.?®® Murderous gangs
combed the cities and countryside to search for Tutsi and to loot.?*® Asthe
situation grew increasingly dim, the Security Council passed Resolution

224. 1d. at 181.

225. PrUNIER, Supra note 164, at 205-12; VassaLL-AbAMs, Supra note 161, at 32.

226. PruNIER, SUpra note 164, at 220-23.

227. 1d. at 224; Des ForcEs, supra note 6, at 208.

228. Des ForaEes, supra note 6, at 207-14. See PrunIER, supra note 164, at 231 (not-
ing that even priests and nuns werekilled if they tried to stop the killing).

229. PruNIER, SUpra note 164, at 231.

230. 1d.

231. Id. at 223.

232. VassaLL-ADAMS, supra note 161, at 34.

233. 1d. at 35.

234. PRUNIER, supra note 164, at 275. See also S.C. Res. 912, U.N. SCOR. 3368th
mtg., a 2, U.N. Doc. S/Res/912 (1994).

235. MELVERN, supra note 185, at 93, 133.

236. VassaLL-ADAMS, supra note 161, at 36.

237. S.C. Res. 912, supra note 234, at 2.
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918 to create UNAMIR 11.241 At its inception, however, none of the per-
manent five members of the Security Council provided troops for this new
mission.?*? With little support, UNAMIR Il floundered and additional
U.N. forces did not arrive until after the genocide was over.

The genocide in Rwanda ended due to military intervention, but the
military force was not from the U.N., the United States, or the European
Union.?® The RPF, who the Habyarimana government had demonized,
launched a major offensive from the north that ended the slaughter.?** By
the time the RPF forces were finally able to stop the genocide, the Hutu
militias had butchered over 600,000 unarmed Tutsi civilians.?*> The geno-

238. RosamonD HaLsey CARR, LAND oF A THousanD HiLts: My Lire iINn Rwanpa 207
(1998). Carr had several Tutsi workers, and Hutus came to her house to find and kill the
Tutsi workers. At first they found none, so they left. They later returned and asked for only
one person because they had already killed the other workers. Ms. Carr said, “You don’t
mind killing old women. If you want to kill someone, herel am. Kill me. They looked at
mein horror and said, ‘' Oh, no. Madame!’” Id.

239. VassaLL-ApAMs, supra note 161, at 33. The author provides one eyewitness
account of alady who worked in a Catholic mission. When shetried to reason with severa
Hutus to stop the killings, the Hutu militiamen explained their mission. “The Tutsi had
murdered the President and were trying to take over the country by force, so Tutsi had to
die” Id.

240. 1d.

241. VassaLL-Abpawms, supranote 161, at 43; S.C. Res. 918, U.N. SCOR. 3377th mtg.,
a 2, U.N. Doc. S/Res/918 (1994).

242. VassaLL-Abpawms, supra note 161, at 44. In September 1994, when UNAMIR |1
forces reached 4167 personnel in Rwanda, it consisted of 606 soldiers from the United
Kingdom, but no soldiers were sent from the United States, Russia, China, or France.
France, however, coordinated troops from several African countriesfor its own humanitar-
ian mission. Id.

243. Des ForaEs, supra note 6, at 692.

244. |d. The RPF saved thousands more from being slaughtered. The RPF targeted
Hutu, but were focused more on ending the massacre than inflicting revenge. 1d. at 692-98.

245. Des ForcEs, supra note 6, at 15. The number of Tutsi slaughtered represents
almost seventy-five percent of the Tutsi living in Rwanda. VassaLL-ADpAwMs, supranote 161,
at 44. Extremist Hutus labeled the thousands of Hutu moderates that were also killed in the
slaughter as co-conspirators with the Tutsi. The Hutu beat, tortured and murdered their vic-
tims with guns, machetes, rocks, and clubs. 1d.
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cide took less than 100 days.?*® Not even the gas chambers and cremato-
riums of the Holocaust annihilated human life so quickly.?*’

V. Analysis

A. Similaritiesand Distinctive Characteristics of the Genocidesin Bosnia
and Rwanda

To formulate a solution to genocide, it is necessary to discern the
common causes and distinctive characteristics that preceded the kill-
ings.?*® The precursors to the genocides in Bosnia and Rwanda were very
similar. The likelihood of preventing genocide increases if the interna-
tional community recognizes and understands these indicators, and then
intervenes in atimely and appropriate manner.

1. The Existence of Distinctive Groups that Generally Vote or Believe
asa Group

The existence of distinct groups that generally vote or believe as
groups provides a very basic indicator that cannot be overlooked.?® If
racial or ethnic groups become so intertwined with the general population
that they do not vote or believe independently, then conflicts between
groups are unlikely to occur. On the other hand, even if racial or ethnic

246. Des ForeEs, supranote 6, at 1.

247. MELVERN, supra note 185, at 4. The rate of slaughter was five times greater in
Rwanda than in Nazi Germany during the holocaust. Id. “It was the most efficient mass
killing since the atomic bombings of Hiroshima and Nagasaki.” PHiLiP GoureviTcH, WE
WisH To INFORM You THAT Tomorrow WE WiLL BE KiLLED WiTH Our FAMILIES. STORIES
From RwANDA 3 (1998).

248. Gurr, supranote 21, at 136 (providing basic principlesto identify risks, and cit-
ing additional sources that have conducted statistical analyses and case studies).

249. The conjunction “or” is specifically used in this sentence because many nations
will not permit their citizensto vote. See RummEL, supra note 3, at 1. Genocide definitely
occurs in nations where the citizens may not vote. In fact, the greatest number of deaths
due to genocide occurred in non-democratic nations. 1d. See Gurr, supra note 21, at 139-
40.
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groups vote or believe as one, this does not necessarily mean that genocide
will occur. It only connotes that defined demarcations exist.?

In Bosnia-Herzegovina, even though the Muslims, Croats, and Serbs
intermarried, alarge portion of each group existed separately.?>! They may
have descended from the sameracial lineage, but they distinguished them-
selves by religion, and that became the ethnic division. Thisreligiousfer-
vor clearly divided them, and as seen in the plebiscites for independence,
the groups voted along their religious and ethnic lines. When the parlia-
ment of Croatia voted for independence, the Croat representatives voted
unanimously for it while the Serb representatives left the meeting in pro-
test.?52 |n Bosnia-Herzegovina's vote for independence, the Muslims and
the Croats overwhelmingly approved the idea.?>> The Bosnian-Serbs pas-
sionately opposed it, and refused to vote.

In Rwanda, the ethnic and physical differences between the Tutsi and
Hutu were clearly evident. Even foreigners could distinguish them from
afar.?> Some intermarried, but overall they remained in separate groups.
Their political differences were unmistakable.?®® The Hutu wanted a
Hutu-lead government, while the Tutsi sought Tutsi leadership. One sig-
nificant difference between Bosnia and Rwanda was that in Rwanda, the
Hutu and Tutsi shared similar religious affiliations. Over seventy percent
of the Rwandan population was Catholic.2%6

2. A History of Genocide or Hatred Between the Groups (Whether
Recent or Ancient)

A history of genocide, whether recent or ancient, can be a powerful
tool for those planning to commit or orchestrate genocide. Perpetrators of
genacide build support for their cause by reminding their group of past
atrocities committed against them. By constantly focusing on past brutal-
ity and injustice, the perpetrators foster fedlings of fear and anger. These
strong emotions can then be forged into forceful nationalistic feelings that

250. See Gurr, supra note 21, at 139-40.

251. See supra notes 104-09 and accompanying text.

252. Ejub Stitkovac, Croatia: The First War, in Burn This House, supra note 105,
at 160.

253. Seesupranote 137.

254. See supranote 170.

255. See supra notes 174-83 and accompanying text.

256. See supra note 160.
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lead to genocide based on “ self-defense” (kill them before they kill us) or
revenge.

In Bosnia-Herzegovina, the Catholic Croats and the Muslims fought
the Orthodox Serbs in the distant and recent past.?>’ The Serbs focused
their hatred on their infamous defeat by the Muslims on 28 June 1389, and
on the atrocities committed by the Croats and Muslim Ustashe during
WWII. The Croats and the Muslims remembered the Serbs’ cruelty at the
end of WWII when the Serbs carried out their “blood vengeance” against
Croats and Muslims.

In Rwanda, the Tutsi and Hutu lived together peacefully for hundreds
of years.?® |t was not until the late nineteenth and early twentieth centu-
riesthat their ethnic differences collided. Inthelast forty years, the ethnic
clashes have caused the deaths of over one million Hutu and Tutsi. Infact,
enormous numbers of Hutu and Tutsi were killed only two to three years
before the massive genocide of 1994.259

A history of genocide or extreme aggression against another group,
however, should not paralyze the response of theinternational community.
This bloody history should be recognized as an indicator of genocide, not
an excuse for inaction.2°

3. One Group Desires Independence

Independence movements create significant disputes between the
group in power and the group seeking independence.?6 The situation can
lead to crisis and possibly have a genocidal outcome if either side uses
weapons.?%? |f the seceding group uses no military force and the govern-
ment engages military forces to oppose and extinguish the secession, the
military may end up killing civilians. Though this may not be genocide, it
could lead to genocide or genocidal actsif the military systematically tries
to destroy the group.?83 The volatility and danger of the situation signifi-
cantly escalates when the “rebellious” minority seeks independence

257. See supra notes 89-103 and accompanying text.
258. See supranote 167.

259. See supra notes 174-91 and accompanying text.
260. Kurer, supra note 17, at 56.

261. 1d. at 44.

262. Gurr, supra note 21, at 142-43.

263. Genocide Convention, supra note 4, art. 2.
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through military means.?%* Both sides may then try to win through geno-
cide.

In the Balkans, the republics of Slovenia, Croatia, and Bosnia all
voted for independence. None of them wanted to remain a subordinate
unit of the Serbian-lead Republic of Yugoslavia. To diffuse the rebellion,
the Yugoslav Army attacked and killed civilians.?®> In Bosnia, the Mus-
lims and the Croats wanted independence, but the Bosnian-Serbs vehe-
mently opposed it.?%¢6 The Serbian separatists initiated an independence
movement within the Bosnian independence movement,6” and the Bos-
nian-Serbs claimed aspecific territory and called it “ Srpska.” To create an
“ideal” Republic of Srpska, they systematically used genocide to cleanse
their new country of Muslims.258

In Rwanda, the struggle for political power was undeniable. The
Tuts may not have voted for independence in Rwanda, but they did create
the independent nation of Burundi.25°

4. An Economic Recession or Imbalance

Economic instability may cause a strain on the racial or ethnic rela
tionships. It was not asignificant indicator in the Bosnian genocide, but it
did play arolein Rwanda. Rwandais an extremely small country, and the
economy was not functioning well.2”° The government-controlled radio
station warned the Hutu that the Tuts would try to take their jobs.?’t In
addition, the influx of hundreds of thousands of Hutu from Burundi placed
agreat strain on their fragile economy.

264. Gurr, supranote 21, at 141-42 (containing alist of “Rebellious Groups at High-
est Risk of Victimization”).

265. See supranote 133.

266. Udovicki & Stitkovac, supra note 137, at 180.

267. 1d. at 186.

268. 1d.

269. See supra notes 185-91 and accompanying text.

270. MELVERN, supra note 185, at 7.

271. Seesupranote 199.



2002] GENOCIDE PREVENTION 167

5. The Group in Power Publishes Messages of Hate and the Need to
Kill the Other Group

The media has a substantial effect; it can influence people for good
and for evil 272 Propagating hateis extremely divisive, and if it encourages
genocide, it is a punishable act under the Genocide Convention.?’3

The Serbs claimed that they did not publish messages of hate in the
media. 2”* They discernibly disseminated theideaof agreater Serbia, how-
ever, and they often reminded the Serb people that the Croats and Muslims
were going to treat them like the Ustashe did during WWI1.2”> This con-
stant reminder created a fear that definitely affected the Serb population.
The Serb people apparently believed the messages printed by their govern-
ment, and they seemingly supported the cold-blooded murders of civilian
women and children.27

In Rwanda, the government’s propaganda of hate and the necessity to
kill the Tutsi was obvious.?’” The government-controlled radio station fre-
quently ingtilled hate and fear in the Hutu, telling them that the Tutsi were
the cause of their problems. The Hutu seemed convinced that if they did
not kill the Tutsi first, the Tutsi would kill them. The propagandaindelibly
implanted the message of fear; when the President’s plane was shot down,
the Hutu believed the Tutsi caused it, so the Tutsi deserved to die.?”® Hutu
militiamen were so convinced that they even killed Hutu who tried to stop

272. Michael J. O’ Neill, Preventive Diplomacy and the Media, in PrRevenTive DipLo-
MACY, supra note 7, at 75. An example of the influence media has on people and political
leaders relates to the Kurds in Northern Irag. The plight of the Kurds has been around for
years, yet after the Gulf War, the media focused on the difficulties the Kurds faced as the
Iragis attacked them and forced them to |eave their homes. Television constantly displayed
their tragedy. In ashort time, the world pressured the Western leaders to intervene, even if
reluctantly. The United States then deployed troops to Northern Iraq to help protect the
Kurds. Id.

273. Genocide Convention, supra note 4, art. 3(c). See also 1985 Specia Rappor-
teur, supra note 2, at 23 (detailing how propagandato incite genocideis punishable and that
many national laws also prohibit public statementsto incite hatred towards aracial, ethnic,
or religious group).

274. Zivova lvanovic, Mebia WARFARE: THE Serss IN Focus (1995). The Serbians
considered the conflict a civil war and that the murders, or “ethnic cleansings,” were not
caused by one ethnic group aone, but by individuals of each warring faction. They also
believed that Western media was completely biased against the Serbs. 1d.

275. See supra note 116 and accompanying text.

276. 1d.

277. See supra notes 198-200 and accompanying text.

278. See supra notes 224-26 and accompanying text.
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the genocide. One commentator wrote of the government’s propaganda
effort:

But the willingness of the ordinary rank-and-file person to enter
the deadly fray cannot be accounted for by material interests.
Ideas and myths can kill, and their manipulation by elite leaders
for their own material benefit does not change the fact that in
order to operate they first have to be implanted into the souls of
men.279

6. Genocide First Occurson a Small Scale, asif to Seeif the Interna-
tional Community Wil Intervene

Perpetrators often systematically kill a small portion of the hated
group, then they pause. If their government or the international commu-
nity does nothing substantial to stop the crimes, the murders recommence
and the death toll rapidly escalates. Thisis a significant early warning
indicator.

The Serbs “tested the water” in 1991 when they tortured and killed
Croats in so-called labor camps. 1n 1992, when the Bosnian-Serbs insti-
gated their ethnic cleansing campaign against the Muslims, the Serbs
began to torture, rape, and kill innocent civilians. The atrocities brought
no international wrath and no painful sanctions, only verbal condemna-
tions. Because the Muslims and the Croats were unable to stop the Bos-
nian-Serbs, and the international community did not seem to care, the
genocide simply accelerated.?8°

For over three years in Rwanda, small militias and Hutu thugs beat,
tortured, and killed Tutsi civilians and stoletheir goods.?8! Yet the govern-
ment of Rwandadid nothing.?8? Even if Rwandan laws did not specifically
prohibit genocide, its criminal code would surely have prohibited assaullt,
rape, and murder. No Hutu was arrested, however, and no Hutu was tried
for committing obvious criminal misconduct.?83 The Security Council
voiced its grave concern about the violence in March 1993, but its resolu-

279. PruNIER, SUpra note 164, at 40.

280. See supra notes 128-54 and accompanying text.
281. Des ForaEs, supra note 6, at 87.

282. 1d. at 91.

283. 1d.
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tion did nothing more.2* For Hutu thugs, who relished killing Tutsi civil-
ians, the Security Council’s expression of concern had no effect. The
killings continued.

7. Failure of the National and Local Governments

National governments commit or contribute to genocide in three sig-
nificant ways. First, the government leader may be the architect of the
genocide. This scenario is more likely to occur when the government
leader has total control over all aspects of the government. 285 In fact,
genocide most often occurs when the head of state has complete control of
the government as with communist or totalitarian regimes.?8® Second, the
government may acquiesce to genocide because it neither aids the murders
nor stops them, but this situation occurs infrequently. Third, the national
government may be either inexperienced or inept, and therefore unable to
arrest and prosecute the perpetrators of genocide. This happens when the
government is newly formed or unable to control the military or police
force, and when the nation has a nonfunctioning judiciary.?’

In Bosnia-Herzegovina, the Serb leadership supported the ethnic
cleansing.?® |n addition, the newly formed government of Bosnia-Herze-
govinawas unableto prevent or arrest the Bosnian-Serb forces committing
the ethnic cleansing.?®® In Rwanda, President Habyarimana's government
and his political party clearly planned and orchestrated the genocide.

284. S.C. Res. 812, U.N. SCOR. 3183rd mtg., at 1, U.N. Doc. S/Res/812 (1993).

285. Gurr, supra note 21, at 139. Democratic societies arelesslikely to commit acts
of genocide. They may discriminate against a minority, but they tend to resolve problems
through agenerally peaceful political process as minoritiesjoin to form political coalitions.
Id. See Kurer, supra note 17, at 102.

286. RumMEL, supra note 3, at 2.

Power kills; absolute Power kills absolutely . . . . The more power agov-
ernment has, the more it can act arbitrarily according to the whims and
desires of the elite, and the more it will make war on others and the more
it will make war on others and murder its foreign and domestic subjects
....[T]otalitarian communist governments slaughter their people by the
tens of millions; in contrast, many democracies can barely bring them-
selves to execute even serial murderers.

Id. at 1-2
287. See Udovicki & Stitkovac, supra note 137, at 180, 186.
288. Id. at 180.
289. Seeid. at 186.



170 MILITARY LAW REVIEW [Vol. 171

Colondl Bagorosa of the Rwandan military was one of the leading archi-
tects of the slaughter by the Hutus.?®®© Moreover, even if the government
did not specifically coordinate some murders, it did not arrest or prosecute
any of the perpetrators either.2%1

B. The Genocide Convention: Why It Failed to Prevent Genocide in Bos-
nia-Herzegovina and in Rwanda and Why It Will Fail in the Futureif Not
Modified

Several commentators have written about the effectiveness and defi-
ciencies of the Genocide Convention.?% This section focuses on the Con-
vention's shortcomings when a government causes genocide or acquiesces
to genocide through its inaction.

The Genocide Convention encourages states to enact anti-genocide
legislation, yet it lacks authority to enforce either local or international
criminal jurisdiction. Thus, when governments cause genocide, the Geno-
cide Convention falls short.?®®> Theinternational community must under-
stand this deficiency and find a solution because the military of the
victim’'s own country, with the clear support of the government, most often
commits genocide.?%

Condemning genocide and preventing it are two completely different
issues. The Genocide Convention effectively condemns genocide and acts
of genocide, but it places the responsibility on statesto pass laws that pro-
hibit genocide and punish perpetrators. The Convention does not require

states to enact laws condemning and punishing perpetrators of genocide.
295

290. MELVERN, supra note 185, at 61-68.

291. Des ForaEs, supra note 6, at 91.

292. Lippman, supranote 12, at 45; Lawrence J. LeBlanc, The United Nations Geno-
cide Convention and Political Groups: Should the United Sates Propose an Amendment?,
13 YaLE J. INT'L L. 268, 269 (1988) (voicing concern that the Genocide Convention does
not include political groups as one of the stated groups in the definition of genocide).

293. See Kurer, supra note 17, at 195-208.

294. 1d.

295. Id. at 14. It should be remembered that most countries have penal codes that
prohibit murder, rape, and torture. If used, these laws would condemn a perpetrator of
genocide because the perpetrator commits murder, rape, battery, and related crimes. See
generally id. at 15. The United States did not enact anti-genocide legislation until 1986.
See supra note 10.
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Even if all states enacted laws prohibiting genocide, however, thisis
not enough. The Genocide Convention cannot enforce local law. If state
officials and their judiciary do not enforce domestic laws, the Convention
remains impotent.2% The Convention does not require police to arrest
individual perpetrators of genocide, nor is it able to force judges to hear
cases of genocide or to adjudicate them correctly.

The Genocide Convention also has no authority to compel anation to
accept jurisdiction of an international court or to compel its citizens to
accept the jurisdiction of an international criminal court.2% It is unlikely
that a political leader will freely submit to the jurisdiction of an interna-
tional criminal court whilein power. When wide-scale genocide occurs, it
suggests that the perpetrators arewinning. A leader who incites anger and
hatred that causes his people to commit unthinkable atrocities against
another group isnot going to suddenly stop and admit wrongdoing. More-
over, the Genocide Convention does nothing to coerce or convince the
leader to stop and submit to the jurisdiction of an international court.

In Bosnhia and Rwanda, no invading foreign force committed the
genocide; military forcesfrom within their respective countries committed
the atrocities. The Federal Republic of Yugoslaviawas one of the origina
parties of the Genocide Convention. Yugoslavia specifically notified the
U.N. that Bosniacould not be aparty to the Genocide Convention, but con-
sidered it bound by the Convention’s requirements. Still, Serb military
forces committed genocide.?®® Rwanda acceded to the Genocide Conven-
tion in 1975. In Rwanda, Hutu militias and gangs murdered thousands of
innocent Tutsi civilians before the massive genocidal slaughter in 1994.
President Habyarimana knew that the genocide and acts of genocide were
desecrating his country. He did nothing to stop it, and the Genocide Con-
vention was unable to prevent it, require prosecution, or help prosecute
anyone. Perpetrators thus ignore the Convention with impunity due to its
lack of any enforcement mechanism.

296. Kurer, supra note 17, at 14.
297. See generally Genocide Convention, supra note 4.
298. Seesupranote 13.
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C. Deficienciesin the Current Process Used by the U.N. and Security
Council to Prevent Genocide

Many writers and political officials blame the U.N. and the West for
their failure to intervene in atimely and effective manner to prevent the
deaths in Bosnia and Rwanda.?® Analyzing the events leading up to the
genocidesin Bosniaand Rwandareveals six basic factors that delayed and
weakened the U.N.’s intervention.

1. Personal Interests of the Members of the Security Council

The Security Council consists of representatives from fifteen differ-
ent nations. Each nation has different goals, beliefs, agendas, and trea-
ties.3%° Each nation has unique allies, economic partners, and other ties. A
member of the Security Council is much more likely to veto a decision if
it will adversely affect one of itsallies.3% Unanimous decisions or consen-
sus on many complicated issues have been difficult to obtain.3%?

In Bosnia-Herzegovina, members of the Security Council stood by
their historical allies. In World War 11, Russia and the West alied them-
selves with the Serbs, and Russia has been a close ally with the Serbs ever
since. On the other hand, Croatia was Germany’s aly. Even though Ger-
many is not a permanent member of the Security Council, it is an influen-
tial member of the European Union. Both France and England, permanent
members of the Security Council, are members of the European Union.
Many considered Germany’s influence the motivating force that con-

299. MELVERN, Supra note 185, at 236; Jean Baudrillard, When the West Stands for
the Dead, in THis Time We Knew, supra note 6, at 87-89. See also Cushman & Medtrovié,
supra note 143, at 20.

300. Kuper, supranote 17, at 55. Kuper gives an example of the Security Council’s
inability to agree on a solution to end the conflict between India and Pakistan in 1971 and
1972. Thiswas based on conflicted interests between the permanent members of the Secu-
rity Council. The United States favored Pakistan, the Soviet Union had atreaty with India,
and China was antagonistic toward both the Soviet Union and India. Id.

301. Id. at 55.

302. 1d. at 53, 57.
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vinced the Security Council, and thus the U.N., to grant official nation-
State status to Croatia and Bosnia-Herzegovina.3®

In Rwanda, France personally involved itself by sending troops to
Rwanda. It supported President Habyarimana's government. This influ-
ence may have caused the Security Council to focus more onthe Tutsi RPF
forces invading Rwanda than on the Hutu militias committing genocide.

2. Disinterest of the Members of the Security Council

If the Security Council is not interested in anation, little will be done
to prevent or end genocide that occurs there. Disinterest exists for severa
reasons.®®* |n general, most nations do not worry about problems that
occur far from their borders.®® Some authors argue that the West is uncon-
cerned when conflict arisesin African nations or that the Security Council
is ambivalent if Muslims are the victims of the genocide.®® Rwandaisa
small African nation far away from all permanent Security Council mem-
bers. Evenif an enormous battle engulfed Rwanda, it would have little to
no effect on the nations comprising the Security Council.

3. Aversion to Intervene in Internal Matters of a Sovereign Nation

The U.N. Charter recognizes that each state has rights to sovereignty
and should manage its domestic issues without international interven-
tion.%®” The governing bodies of the U.N. clearly understand the principle
of sovereignty.3%® Most nations do not want the U.N. or any international
body to intervene unlessrequested.3® Nevertheless, the Charter allowsthe

303. HoLBROOKE, supra note 87, at 31.

304. Mohammed Bedjaoui, Preventive Diplomacy: Development, Education, and
Human Rights, in PrevenTive DirLomAcy, supra note 7, at 38-39.

305. Id. at 39.

306. Cushman & Me&trovié, supra note 143, at 4-5.

307. U.N. CHARTER art. 2, para. 7.

308. Kenneth Hackett, The Role of International NGO's in Preventing Conflict, in
PrevenTive DipLomAcy, supra note 7, at 22.

309. Kurer, supra note 17, at 98. One reason the United States did not ratify the
Genocide Convention was afear of international interference into domestic issues. Id.
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Security Council to intervene under the enforcement provisionsin Chapter
VII of the Charter.31°

4. Belief that the Groups Were Reciprocating Deeply Engrained
Hatred or Prior Genocidal Acts

Both Bosnia-Herzegovinaand Rwanda have histories of genocide. In
Bosnia-Herzegovina, genocide last occurred in the 1940's, and the news
media from Serbia and the West reminded the world of this fact in the
1990’s. Some leaders incorrectly believed that the hatred was so deeply
engrained that no outside force could end the bloodshed.3™ In addition,
the media mentioned a few current minor atrocities committed against the
Serbs.3'? This caused the world to question who was at fault.31® In
Rwanda, by comparison, genocide happened only afew years earlier. In
that case, the Tutsi killed Hutu civilians.

Itisimportant for the U.N., especially the Security Council, to recog-
nize that prior genocidal acts presage future genocide. Evidence of past
genocides, however, should not confuse or paralyze U.N. actions. If the
Security Council intervenes, it can end the cycle of genocide; otherwise,
continuing mass atrocities simply enrage the victims and cause them to
seek revenge.

5. Desireto End the Conflict Peacefully asa“ Neutral” Intermediary

The basic purposes of the U.N. are to maintain international peace,
prevent threats of peace, and end acts of aggression.3* The U.N. Charter

310. U.N. CHARTER art. 2, para. 7.
311. HoLBrooKE, supra note 87, at 23. The author quoted Lawrence Eagleburger,
former American Ambassador to Yugoslavia:

| have said this 38,000 times, and | have to say this to the people of this
country aswell. Thistragedy is not something that can be settled from
outside and it's about damn well time that everybody understood that.
Until the Bosnians, Serbs, and Croats decide to stop killing each other,
there is nothing the outside world can do about it.

Id.
312. See Cushman & Mestrovi¢, supra note 143, at 21-27.
313. Id. at 21.
314. U.N. CHARTER art. 1.
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clearly recommends that these purposes be accomplished “by peaceful
means.” 31> When describing the authority of the Security Council, the
Charter also begins with and focuses on peaceful meansto end disputes.316
Therefore, the Security Council carefully analyzes a crisis before deploy-
ing forces into a sovereign nation.

Initially, the U.N. attempted diplomatic actionsin Bosnia, and it care-
fully avoided the appearance of taking sidesin the conflict. Whenthe U.N.
arms embargo was initiated, it prevented arms from being sold to any of
the parties. When the U.N. finally deployed peacekeeping troops to pro-
tect several areas, their mandate required neutrality. When the Bosnian-
Serbs attacked these “ safe-areas,” the U.N. soldiers were concerned for
their own safety as well as the noncombatants’ .3/ The U.N. “neutrality”
definitely did not help the situation, and meaningful negotiations with the
Serbswere difficult to obtain asaresult. The Serbs had no reason to nego-
tiate or comply with the U.N. because they were winning. Only the later
NATO bombardments could force the Serbs to the negotiation table.318

Rwanda suffered the same fate because U.N. neutrality seemed to
cause more harm than good. The resulting genocide was worse, however,
because the U.N. reduced UNAMIR forces instead of increasing them
when the Rwandan crisis erupted.31°

L essons can be drawn from both genocides. In Bosnia and Rwanda,
theidentity of the murderers and their political sources was evident. Polit-
ical leaders who orchestrated the genocides in both nations either would
not sign agreements or would not fulfill those they had signed as long as
genocide was serving their purposes. Nor would the leaders submit volun-
tarily to international authority. If the leaderswere concerned for their cit-
izens, of course, the genocides would not have happened in the first place.
Therefore, the U.N. cannot remain neutral in the face of genocide; that [ux-
ury must wait until after the parties comply with peace accords. Signifi-
cant measures must be applied against the perpetrators of genocide before
the killings begin. If the international community withholds an effective

315. 1d.

316. Id. art. 6.

317. Udovicki & Stitkovac, supra note 137, at 197, 237-38.

318. See supra notes 155-59 and accompanying text.

319. Michael N. Barnett, The Politics of Indifference at the United Nations and
Genocide in Rwanda and Bosnia, in THis Time We KNew, supra note 7, at 128-30.
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response until after extensive numbers of the targeted group are killed,
then offensive military intervention may be the only remaining option.

6. Inadequate Funding

The cost of deploying and maintaining a military force, whether
peacekeeping or peace-enforcing, is extremely expensive.3 |n Rwandait
was clear that the Security Council wanted to reduce the UNAMIR forces
because of the cost.®?! The United States sought to keep UNAMIR’s costs
to about $10 million dollars per month.322

V1. Proposed Solution: Negotiate a Protocol to the Genocide Convention

The Genaocide Convention is a valuable document that offers a foun-
dation on which to build an effective mechanism to prevent genocide. The
U.N. remains the principal organization to maintain international peace
and security, including intervention to resolve disputes that could lead to
genocide. A protocol to the Genocide Convention is needed, however, to
correct the deficiencies of the Genocide Convention and eliminate the
inabilities of the U.N. to prevent genocide.

To do this, the protocol must contain five essential concepts. First, it
must re-emphasize the devastation of genocide. Second, the signatories
must agree that automatic measures will be implemented if certain geno-
cidd indicatorsoccur. Third, it must create the Department for the Preven-
tion of Genocide within the Secretariat. Fourth, it must create an effective
early warning system for genocide. Finaly, it must designate the specific
automatic measures that will be implemented when genocidal indicators
occur.

If the members of the U.N. negotiate such a protocol to the Genocide
Convention, it will correct the deficiencies of the Genocide Convention
and the U.N. regarding the prevention of genocide. Negotiating aprotocol

320. Boutros-Ghali, suprancte 7, at 17. From 1986 to 1993, the U.N.’sannual costs
of peacekeeping rose from $234 million to $2.984 billion U.S. dollars. The U.N. figures
do not includeindividual coststhat statesincurred when they directly deployed their troops.
Id.

321. MELVERN, supra note 185, at 93, 133.

322. 1d. at 85. The UNAMIR operated on avery limited budget. The mission lacked
many essential personnel, ammunition, fuel, and other necessary items. 1d.
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will also demonstrate a greater resolve within the international commu-
nity—by signing the protocol, nations would be agreeing to a stated meth-
odology on how to prevent genocide. This addresses many third world
countries’ concern that the U.N. simply represents a continuation of impe-
rialism.3% It would also increase support for Security Council action to
prevent genocide.3

A. Re-Emphasize the Devastation of Genocide

The starting point to prevent genocide is for leaders, especially those
of states who are members of the Security Council, to expresstheir abhor-
rence of genocide and agree that it must be prevented.3?®> This expression
must make clear that genocide, the deliberate and systematic extermination
of an ethnic, religious, or national group, is the world’'s most repugnant
crime. Moreover, it must be agreed that measuresto prevent genocide will
apply indiscriminately, whether the targeted group is Muslim, Jewish,
Christian, Tutsi, Cambodian, or Indian.

B. Statement of Understanding

A phrase in the preamble of the protocol should declare that the par-
ties to the protocol understand that genocide and mass murders have been
committed in the past and neither the parties to the protocol nor the U.N.
can erase past atrocities. It must go on to state that evidence of a previous
genocide, acts of genocide, or mass murder does not justify future geno-
cidein retaliation. Moreover, the parties must agree that genocide is so
repugnant and destructive that it is unacceptable conduct by any nation for
any reason. Therefore, to prevent and eradicate genocide, the parties must
understand and agree that the automatic measures set forth in the protocol
will take effect unless the subject state takes corrective actions.

This Statement of Understanding would eliminate the U.N.’s hesita-
tion to respond due to historical acts of genocide, as in Bosnia-Herzegov-

323. Roberts & Kingsbury, supra note 44, at 45.

324. Seeid. “Perceptions that the U.N. is dominated by particular states can have
serious consequences. They have led to refusals to make contributions to various parts of
the U.N. budget; to disregard of General Assembly resolutions; and to mixed support for
Security Council enforcement initiatives.” 1d.

325. Kuper, supra note 17, at 1. “The emphasis on human rights would be quite
meaningless without the survival of living subjectsto be the carriers of theserights.” 1d.
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ina. It would also place all states on notice that preventive, automatic
measures will occur in any state wherever genocide occurs.

C. Establish the Department for the Prevention of Genocide Within the
Secretariat

Essential to aworkable U.N. system to prevent genocideis the ability
to efficiently and effectively communicate necessary information to the
Secretary-Genera and the Security Council. The best way to accomplish
this would be to create a genocide prevention department within the Sec-
retariat, and more specifically, within the Department of Political
Affairs3%6 This department would be called the Department for the Pre-
vention of Genocide (DPG).%%” As described in greater detail below, the
DPG would identify and gather information about nations that meet the
requisite criteria, assess and analyze underlying causes that could contrib-
ute to genocide, formulate preventive plans, and ascertain the occurrence
of triggering criteria that activates corresponding automatic measures to
prevent genocide.®?® The DPG would communicate thisinformation to the

Secretary-General who would then communicate it to the Security Coun-
cil.3?

326. Boutros-Ghali, supranote 7, at 23. 1n 1992, all political departments of the Sec-
retariat were placed in this department to effectively monitor political activities. Id.

327. 1985 Specia Rapporteur, supra note 2, at 43 (showing that support exists for
the creation of an international body to handle genocide). The United Nations has previ-
ously created sub-organizations to monitor and protect human rights. Two examples are
the Commission on Human Rights and the U.N. High Commissioner for Refugees. C.V.
NARASIMHAN, THE UNITED NATIONS: AN INsiDE ViEw 250, 262 (1988).

328. Article 99 of the U.N. Charter provides, “The Secretary-General may bring to
the attention of the Security Council any matter which in his opinion may threaten the main-
tenance of international peace and security.” U.N. CHarTER art. 99. While infrequently
used, Article 99 seems to allow the Secretary-General the authority to gather information
to bring to the Security Council. See generally Svpney D. BaiLey & Sam Daws, THE Pro-
cepure oF THE UN SecuriTy Councit 111 (3d ed. 1998). Gathering information and noti-
fying the Security Council of potential situations that may threaten international peace and
security would not negate the right of the Security Council to determine the existence of
any threat to the peace as provided by Article 39. 1d.

329. James S. Sutterlin, Early Warning and Conflict Prevention: The Role of the
United Nations, in EARLY WARNING AND PrRevenTioN ConrLicT 122 (1998) [hereinafter
EARLY WAaRNING]. “For purposes of the United Nations, early warning must be understood
as having three elements: information, analysis, and a communication channel.” Id.
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D. Create an Effective Early Warning System

To successfully prevent genocide, the protocol must establish an
effective early warning system. Ideally, this system would be managed by
the DPG who would monitor countries according to certain categories,
which correspond with the indicators of genocide. The DPG would also
identify and monitor nations that are clearly moving towards internal con-
flict against a distinct group, even if the indicators of genocide were not
present.330

To be effective and efficient, the DPG would need assistance to gather
information. Therefore, the DPG would coordinate with other organs of
the U.N., obtain information or complaints from individual states or
groups, and communicate with NGOs.33  Often, human rights observers
in NGOs, like Amnesty International and Human Rights Watch, first rec-
ognize and document the early warning indicatorsof potential genocide.332

Suspect states would be classified into five early warning categories
based on the indicators of genocide:

Category |. This category would include states having the
foundational indicators of distinct groups that vote or believe as
agroup and a history of genocide.33® The DPG would maintain
afile on each state containing a brief historical account of any
past genocide, including its causes, the perpetrators’ identity,
how the genocide ended, efforts made by international organiza-
tions to prevent or end the genocide, and the effectiveness of
such efforts. The DPG would assess thisinformation, aswell as
relevant government policies during the period of genocide, to
predict potential future cycles of genocide.®** In addition to col-
lecting thisinitial information, the DPG would monitor the coun-

330. Gurr, supra note 21, at 137.

331. Id. at 126-29. The book provides a valuable table of organizations that gather
information regarding human rightsviolations, armed conflicts, and refugee situations. See
Howard Adelman, Difficulties in Early Warning: Networking and Conflict Management,
in EArLy WARNING, supra note 329, at 51-82 (Adelman effectively describes the benefits
and challenges of gathering information through NGO's or other organizations.).

332. Seegenerally Gurr, supra note 21, at 124.

333. Id. at 138-39. Minoritiesareat risk in 112 countries. However, not all of these
countries have histories of genocide. Id.

334. 1d. at 141.
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triesin this category, and provide bi-annual or annual updates to
the Secretary-General.

Category Il. This category would consist of states having
Category | characteristics and either one or more groups actively
seeking autonomy or a severe economic recession.33® The
DPG's additional efforts for this category would include assess-
ing the current situation in the state, ensuring the U.N. had cred-
ible fact-gatherers in the state to monitor adverse changes, and
coordinating with other U.N. organs or subcommitteesto formu-
late contingency plans to help the state avoid internal conflicts.
In addition, the DPG would provide its assessment, contingency
plans, and updates to the Secretary-General .3

Category Ill. A state in Category |11 would include the
additional criterion that the state’s government or a significant
political party is publishing messages encouraging hate, murder,
or rape against members of adistinct group.2¥ In addition, if the
DPG believed that a non-state actor or minor political party is
publishing such genocidal messages, the DPG would confer with
the Secretary-General to determine if the state should be placed
in Category I1l. The DPG would continue its information gath-
ering, formulating assessments, and making recommendations
for contingency plans, but it would also immediately notify the
Secretary-General when astate meetsthe criteriaof Category I11.
The Secretary-General, in turn, would immediately notify the

335. Id. at 124.

At the beginning of 1996, forty communal (national, ethnic, religious)
groups were enmeshed in violent conflicts with governments over issues
of autonomy and collectiverights. International bodies were committed
to containing some of them, as in Bosnia and Irag, but most were
ignored. Another ninety communal groups throughout the world were
targeted by discriminatory public policies that substantially and selec-
tively limited their political, economic, or cultural rights.

Id.

336. Id. at 138.

337. O'Neill, supra note 272, at 77. O’ Neill describes a survey that was conducted
of 187 countriesto determine how many countriestruly allowed the press and mediato pub-
lish without restraint. Sixty-two countries had freedom, sixty-two were partly free, and the
remaining sixty-three countries had no freedom of the press. Therefore, he concludes, most
of the mediain the world is controlled by state governments. Id.
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Security Council because automatic preventive measures would
be implemented for Category 111 states.

Category V. A statein Category |V would be on the verge
of genocide. This would include states in which, on a small
scale, the government’s military or policeforce either murders or
commits acts of genocide against a particular group. It would
alsoinclude stateswhere the government isunwilling to prevent,
arrest, or prosecute individualswho murder, rape, or commit acts
of genocide against aparticular group. The DPG would continue
fact-gathering, assessing, and planning, and would still commu-
nicate through the Secretary-General to the Security Council.
The DPG would also determine the severity of the situation in
Category 1V states, and divide those states into three classes.
Class 1 — when the government is unable to arrest or prosecute
individuals murdering or committing acts of genocide against a
particular group, and when the incidents are infrequent and
minor. Class 2 —when the government is unwilling to arrest or
prosecute individuals murdering or committing acts of genocide
against a particular group, and when the incidents are infrequent
and minor. Class 3 —when the government orchestrates murder
or other acts of genocide against a particular group, or when the
government is either unable or unwilling to prevent and prose-
cute, but theincidentsare frequent, yet not substantial. The DPG
would forward thisinformation through the Secretary-General to
the Security Council, which would implement automatic preven-
tive measures.

Category V. These stateswould be clearly implementing or
allowing genocide or acts of genocide on asubstantial level. The
DPG would continue fact-gathering, assessing, and planning,
and would communicate through the Secretary-General to the
Security Council. As with Category 1V, the Security Council
would implement automatic preventive measures to stop the
genocide.

E. Require Automatic Action upon Occurrence of Certain Events
All U.N. actions would be premised on aregquirement to attempt first

to assist the state to overcome its challenges without U.N. intervention.
Hopefully, through peaceful and positive measures, animosity or unrest
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would cease before it expands. If it became obvious that the state’s gov-
ernment was the root of the problem or was unwilling to halt the criminal
conduct of its citizens, however, the protocol should authorize the U.N. to
implement automatic measures to prevent genocide.338

The U.N. would initiate automatic measures within a specified time
and manner when a state entered Categories |1, IV or V. This would
ensure that potential genocides are handled appropriately and timely no
matter where they occur. The automatic measures would include all
options available to the Secretary-General, the General Assembly, and the
Security Council except for the deployment of military forces, whether
peacekeeping or peace-enforcing.3*° The protocol would specifically state
the automatic measure for each of the five categories.3*

To implement these measures effectively, the Security Council must
have authority to increase the scope of the automatic measures. The Secu-
rity Council, however, must not have authority to reduce or eliminate the
measures unless nine of its members, including al five permanent mem-
bers, either concur or abstain in the decision.®* If one of the permanent

338. See Robert Skidelsky & Edward Mortimer, Economic Sanctions as Means to
International “ Health” , in PrevenTive DipLomAcy, supra note 7, at 155 (concluding that
sanctions are going to be used more frequently to prevent conflict inits embryonic stage).

339. SeeBoutros-Ghali, supranote 7, at 17. Deployment of military forces, whether
for peacekeeping or peace-enforcement, is extremely expensive and invasive. Id. Inaddi-
tion, automatic deployment of military forces may not be the preferred or desired solution
to members of the United Nations, or more specifically, the members of the Security Coun-
cil. Moreover, because military intervention isso intrusive, if it were one of the automatic
measures, the Security Council and many of the states of the United Nations may not agree
to the protocol.

340. It isunderstood that this proposal conflicts with Article 39 of the U.N. Charter.
Article 39 designates the Security Council as the U.N. organ that makes recommendations
and decides what measures shall be taken to maintain or restore international peace and
security. U.N. CHARTER art. 39. This conflict could be resolved through an amendment to
the U.N. Charter, specifically for matters of genocide, but an amendment is difficult to
obtain. See BaiLey & Daws, supra note 328, at 379-80; U.N. CHARTER arts. 108-109 (Arti-
cle 108 states that amendments comeinto force only when “adopted by avote of two thirds
of the Members of the General Assembly and ratified in accordance with their respective
constitutional processes by two thirds of the Members of the United Nations, including all
the permanent members of the Security Council.” (emphasis added)). If an amendment is
not obtainable to resolve the conflict between the proposal and Article 39, the automatic
proposals could simply be recommendations to the Security Council. Recommendations,
however, would not correct the deficiencies of the Security Council to prevent genocide.
See supra notes 299-322 and accompanying text.

341. It may beeasier for permanent members of the Security Council to allow imple-
mentation of automatic measures than to initiate preventive action against an ally.



2002] GENOCIDE PREVENTION 183

members vetoes the request to reduce or eliminate an automatic measure,
the measure would still occur. Thisreverse veto would force implementa-
tion of preventive measures unless all permanent members of the Security
Council concur that it is the wrong action for a specific situation.®*? A
reverse veto would also resolve several of the previously noted failings of
the Security Council during past genocides.®*

For example, if astateisin Category |11 because the government or a
significant political party publishes messages of hate, the DPG would
notify the Secretary-General and provide suggested preventive plans. The
Secretary-General and the Security Council would then have a specific
period in which to convince the government to end the harmful media pub-
lications before automatic measures are executed.>** With the assistance
of the DPG, the good offices of the Secretariat could make thefirst attempts
at ending the malevolent media by quietly initiating a dialogue with the
head of state. If the DPG and the Secretary-General believe that this effort
is or would be insufficient, then the Secretary-General may attempt other
negotiation measures such as sending a respected envoy on a goodwill or
fact-finding mission or coordinating with the General Assembly to formu-
late an appropriate solution. When the specific period has ended or if the
Secretary-General believes that the state will not end the publications,
automatic measures would be implemented.

The automatic measures must be significant so that the head of state
ends the genocidal propaganda, but not so severe as to cause permanent

342. This“reverseveto” proposa directly targets several deficiencies of the Security
Council when dealing with genocide. It effectively implements measures to stop genocide
even if several permanent members of the Security Council do not want actions taken
against an aly or if they have no interest in the group being destroyed by genocide. See
supra notes 299-306 and accompanying text. Because this proposal modifies the voting
arrangements of the Security Council, an amendment to the U.N. Charter isrequired. See
U.N. CHarTer art. 27. Thelikelihood of the Security Council modifying thevoting arrange-
ment, even to prevent genocide, islow. SeeBaiLey & Daws, supra note 328, at 379. This
is one reason why this article does not propose deployment of military forces as an auto-
matic measure. None of the permanent members of the Security Council would ratify an
amendment if military forces were automatically deployed. In addition, the amendment
might be adopted and ratified if proposed during or soon after another tragic genocide.

343. See supra notes 299-322 and accompanying text.

344. Itisunderstood that the international community should not “ punish” a country
for every type of genocidal statements published. Inthe United States of America, the Con-
stitution mandates freedom of speech. Thisallowsindividualsto print or pronounce words
of hate. A distinction must be recognized, however, when it is promoted or sanctioned by
acountry’s federal, provincial, or state governments, or by one of the country’s significant
political groups.
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economic damage to the state. The automatic measures could include
measures such as withholding financial assistance by the World Bank or
International Monetary Fund.3*® Aswas evident in the genocides of Bos-
nia-Herzegovina and Rwanda, the head of state either had complete or at
least significant control over the media. In both situations, the leaders
engaged in genocidal speech themselves or promoted it on the govern-
ment-controlled media. Therefore, automatic measures would be most
effectiveif they target theinterests of the head of state and the government-
controlled media

If agtateisin Category 1V, Class 1, because the government fails to
arrest or prosecute murders or rapes committed against members of adis-
tinct group, the DPG would notify the Secretariat, present preventive
plans, and remind the Secretary-General about the time limit before the
Security Council must implement automatic measures. The offices of the
Secretariat would then offer to assist the government to overcome their
inability to prosecute the crimes. The country’s legal system may have
shortcomings, and the government may need assistance to train impartial
judges or otherwise enhance its legal system. The U.N. could send legal
experts to teach and train to address the systemic weaknesses. Moreover,
if automatic measures were previously implemented because the state was
in Category |11, they would not abate until the government complied with
the purpose of the automatic measures.

If the government is unwilling to prosecute criminals, this Category
IV, Class 2, situation would require different measures. The DPG would
notify the Secretary-General of this situation. The Secretary-General and
the Security Council would then have a specific period—for example sixty
days with one possible sixty-day extension—to implement necessary pro-
posalsto convince the state to correct the situation before a substantial cri-
sis erupted. When the time elapsed, the Security Council would
implement the automatic measures.

Once again, if the government is unwilling to arrest and prosecute the
perpetrators of genocide, the automatic measures must be tailored toward
the governmental officials. The Security Council could requirefreezing of
the political leaders personal assets. Any costs involved to freeze the

345. Des ForaEs, supra note 6, at 91-92. President Habyarimanaknew that his coun-
try desperately needed financing from the international community, and hetried to maintain
some respectability in order to receive financial support from the World Bank and the Euro-
pean Union. Id.
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assets would be paid by the asset, or real property could be sold to pay for
the associated costs. Other automatic measures could include economic
sanctions against the state. These sanctions must be narrowly tailored to
the cause of the problem, however, and not designed to affect the genera
population unless absolutely necessary.3*¢ Overbroad sanctions could
worsen the situation, rather than acting as an effective prophylactic mea
sure. Additional sanctions could include “boycotts, embargoes, and capi-
tal controls.” 34

Automatic time constraints and measures would be initiated against
states classified in Category |V, Class 3, and Category V. For statesin
these categories, the U.N. would seek assistance from local regional orga-
nizations to formulate preventive plans and conduct preventive diplo-
macy.3*® |f the circumstances reach these levels, however, the automatic
measures must be stringent. Moreover, if the automatic measures fail to
prevent the escalation of events beyond this point, the Security Council
should be planning direct military intervention.

V1I. Conclusion

The U.N. can better prevent genocide by implementing preventive
measures when the indicators of genocide first arise, long before genocide
devastates its target group. Not only would this prevent death, rape, and
other acts of genocide, but it would al so cost significantly lessthan deploy-
ing thousands of troops or sending the necessary humanitarian aid required
after genocide occurs. In addition, when genocide is not stopped, each
succeeding death deepens the victims' hatred and instills within them a
desire for revenge. This considerably increases the difficulty and cost of
any subsequent peacekeeping mission.

A protocol to the Genocide Convention offers the most effective tool
to prevent genocide. It would correct the Genocide Convention’s deficien-
cies and address the mistakes made during previous U.N. effortsto prevent

346. Skidelsky & Mortimer, supra note 338, at 173.

347. Seeid. at 155. “ Capital sanctionsrestrict or suspend lending to, and investments
in, the target state, and may involve the freezing of foreign assets and restrictions on inter-
national payments.” Id.

348. See Gilbert M. Khadiagala, Prospects for a Division of Labour: African
Regional Organizationsin Conflict Prevention, in Early Warning, supra note 329, at 131-
61; Saim Ahmed Salim, Localizing Outbreaks. The Role of Regional Organizationsin
Preventive Action, in PRevenTive DirLomAcy, supra note 7, at 101.
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genocide. The protocol would recommit states to the principles of the
Genocide Convention, and it would foster international agreement on how
to best prevent the devastation of genocide. Moreover, such consensus
would lessen the Security Council’s concerns about intervening into the
internal affairs of a sovereign state on the verge of genocide.

The automatic measures of the protocol would also ensure its timely,
universal, and equal application to any country where genocide dawns.
Preventive, automatic measures that commence upon the occurrence of
certain eventswould require action by the Security Council evenif the per-
manent members of the Security Council have no political or security
interest in the state or region confronting genocide. Automatic actions
would also lessen the divisive debate about appropriate U.N. actions in
response to genocide. In addition, the measures would eliminate the belief
that Security Council actionisunlikdy if it isuninterested in the state or if
its members are on opposing sides of the debate to take action to prevent
genocide. It would also ensure that Security Council action reflects the
principle that all states are equal sovereigns.®*® Finally, the protocol’s
automatic measures would guarantee that all potential genocides are pre-
sented to and considered by the Security Council.

The U.N. may not be able to solve every prablem, but genocide is so
destructive that the nations of the world should be able to agree on a pro-
tocol to prevent it. There are no simple answers to genocide. Each com-
plex situation presents unique ethnic divisions, economic challenges, and
nationalistic tendencies. Genocide does not occur in a vacuum, and it
never will.

If the genocides in Bosnia-Herzegovina and Rwanda taught any les-
son, it isthat, when certain indicators of genocide are present, the interna-
tional community must quickly gather facts and implement an effective
response. The U.N. clearly knew the tension in Rwanda could explode
into genocide. In both Bosnia and Rwanda, individual soldiers and civil-
ians did not simply wake up one day and decide to slaughter a group of
people without some preceding actsor events. Rather, the path to genocide
usually beginswith and is fueled by government-produced genocidal pro-
paganda to enflame one ethnic group against another.

A protocol to the Genocide Convention could prevent genocide
before a machete is lifted or a gun is aimed against a group targeted for

349. Roberts & Kingsbury, supra note 44, at 55.
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genocide, whether in Europe, Africa, Asia, or the Americas. A protocol
mandating specific and automatic U.N. action could stop genocide before
the murders begin. Genocide may not be completely preventable, but the
genocidesin Bosnia-Herzegovina and Rwanda suggest the best solution to
reduceits occurrence: aprotocol to the Genocide Convention. Onewould
think an effective protocol would alow our “advanced” and “civilized”
world to better prevent genocide, the most destructive human rights viola-
tion, without resort to intervention by international military forces.



