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COURT-MARTIAL JURISDICTION OVER RETIREES UNDER
ARTICLES 2(4) AND 2(6): TIME TO LIGHTEN UP
AND TIGHTEN UP?

LieuTeNANT CoLonNEL (RET.) J. MACKEY IVES! & LieuteNanT CoLoNeL (RET.)
MicHAEL J. DAVIDSON?
I. Introduction

A retired Regular Army officer working as a General Services (GS)
federal employee becomes enraged during an argument with his military
division head, an Army Colonel, and impolitely suggests that the senior
officer perform certain anatomically impossible feats. The Colonel seeks
to prefer charges against the retired officer for disrespect to asuperior com-
missioned officer. Similarly, the retired officer then encounters a disre-
spectful active duty Army Captain, prompting the retired officer to prefer
charges against the junior officer. A popular radio talk show host and his
guest, who are both retired military officers of the regular components,
publicly denounce the President and Congress, prompting another retired

1. Litigation Attorney, Genera Litigation Branch, Army Litigation Center, U.S.
Army Legal Services Agency, Arlington, Virginia, 2000-present; LL.M., The Judge Advo-
cate General’s School, Charlottesville, Virginia; J.D., 1985, Baylor University School of
Law; B.S., 1976, United States Military Academy. Retired as Lieutenant Colonel, Judge
Advocate General’s Corps, United States Army, 1999. Previously assigned as Command
Judge Advocate, Total Army Personnel Command, 1997-1999; Regional Defense Counsel,
U.S. Army Trial Defense Service, Wuerzburg, Germany, 1995-1997; Chief of Justice,
Office of the Staff Judge Advocate, V Corps, Heidelberg, Germany, 1994-1995; General
Litigation Attorney, Army Litigation Division, U.S. Army Legal Services Agency, Arling-
ton, Virginia, 1991-1994; Administrative Law Attorney, Office of The Judge Advocate
General, Pentagon, 1989-1991; Student, 37th Graduate Course, The Judge Advocate Gen-
eral’s School, Charlottesville, Virginia; Trial Counsel, Office of the Staff Judge Advocate,
3d Infantry Division, Aschaffenburg, Germany, 1988-1986; L egal Assistance Attorney, 3d
Infantry Division, Aschaffenburg, Germany, 1985-1986; Funded Legal Education Pro-
gram, 1982-1985; Battalion Adjutant, 20th Field Artillery, 4th Infantry Division, Fort Car-
son, Colorado, 1981-1982; Battalion S-2, 20th Field Artillery, 4th Infantry Division, Fort
Carson, Colorado, 1980-1981; Weapons Support Detachment, 8th Army, Camp Page
Korea, 1979-1980; Battalion Motor Officer, 19th Field Artillery, 4th Infantry Division, Fort
Carson, Colorado, 1978-1979; Battery Executive Officer, A Battery, 19th Field Artillery,
4th Infantry Division, 1977-1978.
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officer to request that charges be preferred against them for violating Arti-
cle 88 of the Uniform Code of Military Justice.

Are retired officers subject to court-martial for these acts, even
though committed long after they have retired? May the active duty
officer be court-martialed for disrespect to theretired officer? Isthe status
of aretired officer merely honorific, or does the law treat retirees as full-
fledged—albeit dormant—members of the armed forces? Although no
published cases have addressed these scenarios, the law is sufficiently
unclear and undeveloped that a literal reading of existing law would sup-
port court-martial jurisdiction over al of these potential accused.

To the extent the law has some clarity in the retiree arena, it is clear
that retired personnel are not civilians but are instead members of the
armed forces. They enjoy certain associated privileges and bear numerous
responsibilities. Most significantly, as retirees they remain subject to the
Uniform Code of Military Justice (UCMJ) with few, if any, legal limita-
tions, and only ambiguous and largely unenforceable policy limitationson
the exercise of military jurisdiction over them. However, beyond purely
jurisdictional issues, military case law concerning the rights and responsi-
bilities of retired military personnd is sparse.

This article discusses the status of retired members of the armed
forces, reviewing existing case law involving the exercise of court-martial
jurisdiction. Further, the authors address the role of retired pay and ques-

2. Senior Counsel (Litigation), Financial Management Service, Department of the
Treasury. LL.M., 1998, George Washington University; LL.M., 1994, The Judge Advo-
cate General’s School, Charlottesville, Virginia; J.D., 1988, College of William & Mary;
B.S., 1982, United States Military Academy. Retired as Lieutenant Colonel, Judge Advo-
cate General’s Corps, United States Army, 2002. Previously assigned as Specia Trial
Attorney, Army Procurement Fraud Division (PFD) w/duty Commercial Litigation Branch
(Civil Fraud), Department of Justice, 2001-2002; Branch Chief, PFD, 2000-2001; Chief,
Contract and Administrative Law, Third U.S. Army/ARCENT, Fort McPherson, Georgia,
1998-2000; Specia Assistant United States Attorney, U.S. Attorney’s Office, Phoenix, Ari-
zona, 1994-1997; Litigation Attorney, Civilian Personnel Branch, Army Litigation Divi-
sion, 1990-1993; Trial Counsel and Senior Trial Counsdl, |11 Corps, Fort Hood, Texas,
1988-1990; Funded Legal Education Program, 1985-1988; Battalion Maintenance Officer,
5/29 FA, 4th Infantry Division, Fort Carson, Colorado, 1984-1985; Fire Support Team
Chief, 2/17FA, 2d Infantry Division, Camp Pelham, Korea, 1983-1984. The opinions
expressed in thisarticle arethose of the authors and do not reflect the position of the Depart-
ments of the Treasury or Army, or any other federal agency.
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tion whether modern treatment of retired pay by both Congress and the
courts undermines one magjor justification for UCMJ jurisdiction over
retirees. Next, the authors highlight the broad scope of military jurisdic-
tion, examine the narrow class of offenses that may be beyond the reach of
military jurisdiction for retirees, and advocate the adoption of a capacity
defense in the retiree context. The article also compares the various Ser-
vice standards for the discretionary exercise of such jurisdiction. Finaly,
thearticlereviewsrecent statutory changes affecting federal criminal juris-
diction to determine what, if any, affect these legislative developments
have, or should have, on military jurisdiction over military retirees.

Il. Status of Retirees

The first Army retired list was not established until 1861, and it
applied only to officers.® The legislation provided for retirement of offic-
ers for either physical disability or upon the completion of forty years of
service.* In 1878, Congress also drew a distinction between two types of
retirement for officers. Some officersreceived oneyear’'ssalary asaform
of severance pay and were considered completely removed from military
service.® In asystem similar to the modern retirement system, other offic-
ers received reduced pay—" seventy-five per centum of the pay upon
which they retired”—but were “only being retired from active service.”®
Further, the 1878 legislation, and subsequent Acts, made it clear that, at
least from that time, military officers on theretired list were considered to

3. Brigadier General (Ret.) Frank O. House, The Retired Officer: Satus, Duties, and
Responsihilities, 26 A.F. L. Rev. 111, 113 (1987) (citing Act of Aug. 3, 1861, 12 Stat. 289,
290, which applied to both officers of the Army and the Marine Corps); see also RusseLL
F. WEIGLEY, HisTory oF THE UNITED STATES ARMY 230 (1967) (“[The] act of August 3, 1861,
gavethe Army itsfirst retirement system, by authorizing retirement, with adequate pay and
allowances, for officers. .. ."”).

4. WEIGLEY, supra note 3, at 230.

5. House, supranote 3, at 113 (citing Revisep STATUTES OF THE UNITED STATES § 1275
(2d ed. 1878) [hereinafter Revisep SraTuTes] (passed at the first session of the forty-third
Congress, 1873-1874); see also United States v. Tyler, 105 U.S. 244, 245 (1881) (“[O]ne
year’'s pay and allowance, in addition to what was previously allowed, is given at once, and
the connection is ended.”).

6. House, supra note 3, at 113 (citing Revisep StaTuTESs, supra note 5, § 1276)
(emphasisin originad); see also Tyler, 105 U.S. at 245 (“[T]he compensation is continued
at areduced rate, and the connection is continued, with a retirement from active duty
only.”).
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be part of the military.” Current statutory authorities,® service regulations,?
and case law?? also make this point no longer subject to dispute.

It was not until 1885, however, that Congress established aretirement
system for enlisted personnel.! The legislation applied to enlisted mem-
bers of the Army and Marine Corps.*? Few officers and enlisted men were
actually on the retired list. Initially the Army retired list was limited to
300; by 1895 retired officers and enlisted men numbered only 1562.13 In
1907, Congress extended the retirement system to sailors, providing that

7. House, supranote 3, at 114 (“Congress also provided in specific and unequivocal
terms asfar back as 1878 that personnel on theretired list constituted a part of the Army of
the United States. This provision is consistently repeated in subsequent Acts of Congress
dealing with the organization and compensation of the armed forces.”); see also Tyler, 105
U.S. at 245 (officerson theretired list “are part of thearmy ), 246 (“We are of opinion that
retired officers are in the military service of the government . . . ."); THE MiLITARY LAwsS oF
THE UNiTED StATES 1915, pt. 1, sec. 331(a), at 665 (5th ed. 1917) (Regular Army includes
officerson theretired list) (citing Act of June 3, 1916, sec. 2, 39 Stat. 166) [hereinafter Mic-
ITARY Laws]; JAG Bull., Aug. 1942, at 152 (“A retired Army officer is an officer of the
United States . . . ."”); Brever CoLoNeL W. WINTHROP, A DiGesT oF OPINIONS OF THE JUDGE
AbvocaTe GENERAL oF THE ArRMY 433 (1880) (“[a]n officer on theretired list, being asmuch
a part of the army as an officer on the active list”) (“retired officers of the army, though
relieved in general from active military service, were nevertheless, as a part of the army”).
The Army’s statutory requirement to maintain retired listsis contained at 10 U.S.C. § 3966.
The Air Force's statutory requirement is contained in 10 U.S.C. § 8966.

8. 10 U.S.C.A. § 3075(b)(3) (West 1998 & 2001 Supp.) (“The Regular Army
includes . . . the retired officers . . . of the Regular Army.”); see also id. § 8075(b)(3)
(Retired officers of the Regular Air Force are considered to be part of the Regular Air
Force.).

9. See, eg., U.S Der'T oF ARMY, ReG. No. 600-8-24, Orricer TRANSFERS AND Dis-
CHARGES para. 6.8(a) (21 July 1995) [hereinafter AR 600-8-24] (“An RA Officer placed on
theretired list continuesto be an officer of the U.S. Army.”).

10. McCarty v. McCarty, 453 U.S. 210, 221 (1981) (“The retired officer remains a
member of the Army . . .."); Loeh v. United States, 53 Fed. Cl. 2, 5 (2002) (“A retired
officer therefore remains a member of the armed forces. . . .").

11. House, supra note 3, at 113 n.21 (citing Act of Feb. 14, 1885, ch. 67, 23 Stat.
305).

12. WiLLiaM WINTHROP, MILITARY LAW AND PReCeDENTS 87 N.27 (1920 ed.) (“By the
Act of Feb. 14, 1885, enlisted men of the army and marine corps were made dligible to
retirement after thirty years' service.”). In 1890, Congress amended the 1885 Act to pro-
vide for “double time in computing the thirty years’ necessary for retirement, for service
during the Civil War; however, the Act still only provided for the retirement of enlisted men
of the Army and Marine Corps. MiLITARY LAaws, supra note 7, at 271 (citing Act of Sept.
30, 1890, 26 Stat. 504). However, servicein the Navy was credited toward the thirty years
for soldiers and marines. 1d.

13. Joseph W. Bishop, Court-Martial Jurisdiction over Military-Civilian Hybrids:
Retired Regulars, Reservists, and Discharged Prisoners, 112 U. Pa. L. Rev. 317, 332 n.70
(1964).
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enlisted men of the Army, Marine Corps, and Navy, who had completed
thirty years of service, could be placed on the retired list and receive sev-
enty-five percent of their pay and allowances.!* Soldierson theretired list
were long considered to be part of the Regular Army.1> Currently, retired
enlisted members of all the regular components are considered to be mem-
bers of that component.'6

Military retireesfall into two general categories. thoseretired for dis-
abilities and those retired for length of service. Service members may be
granted a disability retirement on either a permanent or temporary basis.’
A service member who is unfit to perform his duties because of a perma-
nent disability, which was not caused by the service member’s intentional
misconduct or willful neglect or while absent without authority, may be
retired on that basis if theindividual has at |east twenty years of service or
isat least thirty-percent disabled.'® If an eligible service member’s disabil -
ity is not permanent, the service member may be placed on the Temporary
Disability Retired List (TDRL) and receive retired pay.1°

A Regular Army (RA) officer or reserve commissioned officer,?° war-
rant officer,?! or soldier?? with at least twenty years of service, may request
to retire and receive retired pay.?® Unique to the Department of the Navy,
enlisted Marines and sailors with less than thirty years of service are not
retired, but instead are transferred to the Fleet Marine Corps Reserve or
Fleet Reserve, respectively, receiving “retainer” rather than retired pay.?*
Upon the completion of thirty years of service, these service members are

14. Miuitary Laws, supranote 7, pt. 1, sec. 1038, at 382 (citing Act of Mar. 2, 1907,
34 Stat. 1217) (emphasis added).

15. Id. at 665 (citing Act of June 3, 1916, sec. 2, 39 Stat. 166); see also MaJoR Gen-
ERAL GEORGE B. DAvis, A TREATISE ON THE MILITARY LAw oF THE UNITED STATES 47 (3d ed.,
rev. 1915) (The Regular Army includes “the officers and enlisted men on theretired list . .
).

16. 10 U.S.C.A. 88 3075(b)(3) (West 1998 & 2001 Supp.) (retired enlisted personnel
part of the Army), 8075 (retired enlisted personnel of the Regular Air Force are part of the
Regular Air Force).

17. 1d. 88 1201-1202, 1204-1205, 1210; see also Derense FINANCE & ACCOUNTING
Service, CLEVELAND CENTER PaM., PREPARING FOR YOUR MILITARY RETIREMENT 2-3, para.
2(C)(3) (June 2000) [hereinafter DFAS-CL 1352.2 PH] (“disability retirement may betem-
porary or permanent”); United States v. Stevenson, 53 M.J. 257, 258 (2000) (“two basic
types of disability retirement—permanent and temporary”).

18. 10 U.S.C.A. 81201. To be€ligiblefor retirement based on at least a thirty-per-
cent disability, the service member must also have at least eight years of service, and the
disability be proximately caused by the performance of active duty, or wasincurred in the
line of duty. 1d. § 1201(b)(3)(B).
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placed in aretired status.?® The majority of service members must retire
after thirty years of military service.?®

As members of the armed forces, military retirees enjoy a number of

19. Id. 8§ 1202; see also HANDBOOK FOR RETIRED SoLDIERS AND FAMILY MEMBERS para.
3-1(a)(3) (2 June 1999) [hereinafter HaANDBOOK FOR RETIRED SoLbiers] (“The TDRL is for
officers, warrant officers, and enlisted soldiers who are retired for disabilities which may
or may not be permanent.”), available at http://www.odcsper.army.mil; 2001 ReTirep MiL-
ITARY ALMANAC 16 (24th ed. 2001) (“ If thedisability isnot permanent, the member is placed
on the Temporary Disability Retired List (TDRL) and is subject to physical examination no
lessthan once every 18 months.”). A service member may remain on the TDRL for amax-
imum of five years. DFAS-CL 1352.2-PH, supra note 17, at 2-3, para. 2(C)(3) (“resolved
within a five-year period”); HANDBook ForR RETIRED SoLbIERS, SUpra, para. 3-1(b). After
five years, the service member must be retired for permanent disability, returned to duty or
separated from the military. 2001 ReTIReD MILITARY ALMANAC, SUpra, at 16.

20. 10U.S.C.A. 83911 (“regular or reserve commissioned officer of the Army”); see
also AR 600-8-24, supra note 9, para. 6.14(c) (“An RA or USAR commissioned officer
with 20 years AFS (of which 10 years is active commissioned service) . . . may on his or
her request and the approval of the Secretary of the Army beretired . ..."); see 10U.S.C.A.
88 6323(a)(1) (Navy or Marine Corps officer), 8911 (Air Force officer). Through 31
December 2001, the ten years' active commissioned service regquirement may be reduced
to an eight-year requirement. 1d. 88 3911(b) (Army), 6323(a)(2) (Navy and Marine Corps),
8911(b) (Air Force).

21. 10U.S.C.A. 81293 (“ The Secretary concerned may, upon the warrant officer’s
request, retire a warrant officer of any armed force under his jurisdiction who has at least
20 years of active service . . . ."); see also AR 600-8-24, supra note 9, para. 6.14(c)(2)
(“Any warrant officer with 20 years AFS may upon his or her request and the approval of
the Secretary of the Army beretired . . . .").

22. 1d. § 3914 (“[A]n enlisted member of the Army who has more than 20, but less
than 30, years of service . . . may, upon his request, be retired.”); see also id. § 8914 (Air
Force); U.S. Der’'T oF ArMY, ReG. 635-200, EnLISTED PersoNNEL para. 12-4(a) (1 Nov.
2000).

23. 2001 ReTireD MiLITARY ALMANAC, Supra note 19, at 12 (“ Generally, regular and
Reserve commissioned officers, warrant officers, and enlisted members may retire after
completing 20 or more years of active service.”); see also McCarty v. McCarty, 453 U.S.
210, 211 (1981) (“A regular or reserve commissioned officer of the United States Army
who retires after 20 yearsisentitled to retired pay.”) (citing 10 U.S.C. 8§ 3911, 3929); U.S.
Der' 1 oF AIR FoRcE, INsTR. 36-3203, Service ReTIREMENTS 8, para. 2.1 (30 Apr. 2001) [here-
inafter AFI 36-3203] (“Members are eligible to retire if they have at least 20 years of total
active federal military service (TAFMS).”) Retired reserve soldiers, with twenty years of
qualifying military service, are entitled to retired pay upon reaching the age of sixty.
HanbBook For RETIRED SoLDIERS, supra note 19, para. 1-1(b); see also 2001 Retirep MiLi-
TARY ALMANAC, supra note 19, at 6, 40-41. The current twenty-year retirement system for
the active components is the culmination of various legislative efforts between 1915 and
1948. GENERAL AcCOUNTING OFF., MILITARY RETIREMENT: PossiBLE CHANGES MERIT FURTHER
EvaLuaTion, Rep. No. GAO/NSAID-97-17, at 21 (Nov. 1996) [hereinafter GAO/NSAID-
97-17].
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privileges,?” including alimited right to wear their uniforms,? greater First
Amendment freedoms,?® exchange and commissary rights,° burial bene-
fits,3! enjoy limited use of their military titles for commercial purposes,®
and may be referred to by their rank.32 Further, as members of the armed
forces they bear certain responsibilities. They remain subject to court-
martial jurisdiction,® labor under various employment restrictions,> and
may be recalled to active duty either voluntarily or involuntarily.®® How-
ever, aretired officer not recalled to active duty isineligibleto command.®’

Currently, it isthe policy of the Department of Defense that “ military
retirees shall be ordered to active duty (as needed) to fill personnel short-
ages due to mobilization or other emergencies. . ..”3 Military retireesare
grouped into three categories: (1) “[n]on disability military retirees under
age 60 who have been retired less than 5 years;” (2) “[n]on disability mil-
itary retirees under age 60 who have been retired 5 years or more;” and (3)
all other military retirees including those retired for disability.3® As amat-
ter of policy, category three retirees are normally assigned only to civilian
jobsin the event of mobilization, but “[a]ge or disability alone may not be
the sole basis for excluding a retiree from active service during mobiliza-

24. 10 U.S.C.A. 88 6330(b), (c)(1); see also DFAS-CL 1352.2 PH, supra note 17,
para. 2(C)(1). In contrast, Army and Air Force personnel with more than twenty, but less
than thirty, years of service“areall classified asretired.” 1d. Retired Regular Army soldiers
in this category become part of the Retired Reserve. HANDBOOK FOR RETIRED SOLDIERS,
supranote 19, para. 3-4 (b)(3). Significantly for purposes of military jurisdiction over retir-
ees, “Article 2, UCMJ, makes no distinction between retired pay and retainer pay.” United
Statesv. Morris, 54 M.J. 898, 899 (N-M. Ct. Crim. App. 2001).

25. DFAS-CL 1352.2 PH, supranote 17, para. 2(C)(1); seealso 10 U.S.C.A. § 6331.

26. 2001 ReTirReD MILITARY ALMANAC, supra note 19, at 12 (“Ordinarily, members
may serve a maximum of 30 years prior to mandatory retirement.”); seealso 10 U.S.C.A.
88 634 (Regular component Colonels and Navy Captains must retire at 30 years of active
commissioned service if not selected for promotion), 1305 (Regular Army Warrant
Officer), 633 (Regular Army Lieutenant Colonels and commanders not selected for promo-
tion must retire at twenty-eight years), 1251 (most Regular Army officers must retire by age
sixty-two), 1263 (Warrant Officers must retire by age sixty-two); cf. id. 8§ 3917 (A Regular
Army enlisted soldiers with thirty years of service “shall be retired upon his request.”),
6326 (enlisted members of the Regular Navy or Marine Corps with thirty years of service
who apply for retirement “shall be retired by the President”).

27. Seegenerally HanDBoOK FOR RETIRED SoLDIERS, Supra note 19.

28. U.S. DerP'T oF ARMY, REG. 670-1, WEAR AND APPEARANCE OF ARMY UNIFORMS AND
INsieNiA para. 29.3 (1 July 2002) (retirees may wear their uniforms during certain ceremo-
nial occasions and parades); see also 10 U.S.C.A. 8 772(c) (“A retired officer of the Army,
Navy, Air Force, or Marine Corps may bear the title and wear the uniform of his retired
grade.”); 2001 ReTirep MILITARY ALMANAC, Supra note 19, at 72 (“I1n general, the uniform
may be worn for ceremonies or at official functions when the dignity of the occasion and
good taste would dictate the propriety of the uniform.”).
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tion.”*° Theoretically, only death cuts off the military’s ability to recall its
retired members to active duty and/or to subject them to court-martial
jurisdiction.*

29. U.S. Der'1 oF ArRMY, Rec. 360-5, PusLic INFORMATION para. 4.2(c)(3) (31 May
1989) (“Manuscripts or speeches by retired Army personnel . . . are not required to be sub-
mitted for clearance.”); see also U.S. Der't oF Derensg, Dir. 5230.9, CLeARANCE oF DoD
INFORMATION FOR PuBLic ReLEASE para. 4.7 (9 Apr. 1996) (“Retired personnel . . . may use
thereview servicesto ensure that theinformation intended for public rel ease does not com-
promise national security.”) (emphasis added); HANDBoOK FOR RETIRED SoLDIERS, SUpra note
19, para. 4-8 (except for civilian federal employeesand material containing classified infor-
mation, “[r]etirees are not required to submit writings and public statements on military
subjects to the Department of the Army for official clearance”); 2001 ReTirep MILITARY
ALMANAC, supra note 19, at 85 (“ There is no requirement that requires retired military per-
sonnel to submit copies of articles or speeches to the DoD or applicable branch of service
for clearance.”); cf. Captain Walter R. Thomas, USN, And Ancther Thing I'll Say After |
Retire, MiL. Rev., June 1973, at 74 (noting the “admittedly, tedious and trivial administra-
tive obstacles which discourage these officers from writing controversial articleswhilethey
are on active duty,” but arguing that “active duty officers should be as prolific writers on
military matters as retired officers’).

The relaxation of restrictions on retired service members who wish to express their
opinion on acontroversial topic publicly may prove significant. Toillustrate, Marine LTC
William Corson wrote a book critical of U.S. policy in Vietnam, entitled The Betrayal,
while on active duty, but scheduled for publication after his retirement in 1968. J.Y. Smith,
William R. Corson, 74, Author and Retired Marine Officer, Dies, WasH. Post., July 19,
2000, at B7. The Marine Corps delayed his retirement and initiated steps to convene a
court-martial based on Corson's alleged failure to follow a Marine regulation requiring
“officers on active duty to submit statements on public policy to review before making them
public.” 1d. Eventualy, the public controversy surrounding Corson’s potential court-mar-
tial drew attention to hisbook, causing the Marinesto forego the court-martial. 1d. Instead,
Corson received a reprimand and was permitted to retire. Elaine Woo, Col. William Cor-
son; Critic of U.S. Palicy in Vietham War, L.A. Times (July 22, 2000), http://ebird.dtic.mil/
Jul2000/s20000724col .htm.

Similarly, Army officials have used occasional threats of disciplinary action to
restrict controversial publications. As Majors, George Patton and Dwight Eisenhower
wrote articles for Infantry Journal advocating changes in the use of armor. After Eisen-
hower challenged existing infantry doctrine and suggested that the standard infantry divi-
sion be reorganized to add a tank company, “[h]e was summoned before the chief of
infantry and told the facts of life.” PeTer Lyon, EisenHoweR: PoORTRAIT oF THE HERO 56-57
(1974). AsEisenhower recalled: “1 wastold that my ideas were not only wrong but dan-
gerous and that henceforth | would keep them to myself. Particularly, | was not to publish
anything incompatible with solid infantry doctrine. If | did, | would be hauled before a
court-martial.” Id. at 56. The authors are aware of at least one modern instance when an
Army official made similar threats of criminal action against an active duty officer
prompted by disagreement over the content of a pending publication.
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Military retirees are neither civilians nor divorced from the military.
They are viewed as “an experienced and tested wartime resource’#? and a
reservoir of expertise on military issues.*® Advocating the retention of
court-martial jurisdiction over officers on the retired rolls, President
Woodrow Wilson articulated his view of their status and the role retirees
played within the military. Wilson posited that they were “regarded and
governed at al times as an effective reserve of skilled and experienced

30. U.S. Der'T oF ARMY, REG. 60-20, ARMY AND AIR Force ExcHANGE ServicE OPER-
ATING PoLicies para. 2-9(a)(8) (15 Dec. 1992) (retired personnel and their dependents are
authorized patrons). Retirees and their family members may a so use morale, welfare, and
recreation (MWR) facilities; and receive an identification card that permits them to use
medical, commissary, exchange, and theater facilities. HanpbBook FOR RETIRED SOLDIERS,
supra note 19, paras. 2-6(a), 2-8(a).

31. Retired members of the armed forces, their spouses, and children are eligible for
burial in Arlington National Cemetery. U.S. Der'T oF ArRMY, REG. 290-5, ARMY NATIONAL
CeMETERIES para. 2-4 (19 Mar. 1976); see also 2001 ReTiReD MILITARY ALMANAC, SUpra note
19, at 177 (“Military retirees, their spouses, and minor children may be buried in national
cemeteries, including Arlington National Cemetery.”). Subject to availability, retired mem-
bers are entitled to burial honors. U.S. Der' 1t oF ArRMY, Rec. 600-25, SaLuTES, HONORS, AND
VisiTs oF CourTESY para. 6-17 (1 Sept. 1983).

32. U.S. Der'1 oF DerensE, Rec. 5500.7-R, JoiNT ETHICcs REGULATION para. 2-304 (30
Aug. 1993) (C4, 16 Aug. 1998) (“ Retired military members. . . not on active duty, may use
military titles in connection with commercia enterprises, provided they clearly indicate
their retired . . . status. However, any use of military titlesis prohibited if it in any way casts
discredit on DoD or gives the appearance of sponsorship, sanction, endorsement, or
approval by DoD. In addition, in overseas areas, commanders may further restrict the use
of titleshy retired military members. ..."); see also HANDBoOK FOR RETIRED SOLDIERS, SUpra
note 19, para.3-7(a) (may use “military titles . . . in connection with commercial enter-
prises” if use does not discredit the Army or imply Army endorsement).

33. 2001 Retirep MiLiTARY ALMANAC, supra note 19, at 73 (“Retirees should be
addressed, inwriting and orally, by their retired military rank.”); see, e.g., Ben Barber, Sate
Awaits Word on Ross Successor, WasH. TiMEs, Jan. 5, 2001, at A11 (Secretary of State Colin
Powell “has asked that he not be addressed as‘ generd’ inside the [ State Department] build-
ing.”). Retirees may use their military titles in a social context. HANDBook FOR RETIRED
SoLDIERS, Supra note 19, para. 3-7(a).

34. UCMJart. 2(a)(4)-(6) (2002).

35. Retirees may accept employment with aforeign government only after receiving
the approval of the retiree’s Service Secretary and the Secretary of State. 37 U.S.C.A. §
908 (West 2001). Army regulations provide that any retiree “who accepts Civil employ-
ment with a foreign government without the approval specified . . . is subject to having
retired pay withheld in an amount equal to the amount received from the foreign govern-
ment . . . in addition to any other penalty that may be imposed under law or regulation.”
U.S. DeP'1 oF ARMY, REG. No. 600-291, ForeicN GovERNMENT EmMPLOYMENT para. 11 (1 July
1978) (citing Department Of Defense Military Pay and Allowance Committee, Comp. Gen.
B-178538, Oct. 13, 1977); accord DFAS-CL 1352.2 PH, supra note 17, at 2-8, para. 2(F).
Title 18 U.S.C. § 207 restricts retired officers in their business dealings with the federal
government.
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officersand apotential source of military strength. .. .”* They constituted
apart of the Army, “members of the Military establishment distinguished

36. 10 U.S.C.A. § 688 (West 1998 & 2001 Supp.) (retired members of the regular
components, certain members of the Retired Reserve, and members of the Fleet Reserve or
Fleet Marine Corps Reserve); seealso U.S. Der' 1 oF ARMY, ReG. 601-10, MANAGEMENT AND
MosiLizATION OF RETIRED SoLDIERS OF THE ARMY para. 1.5 (30 Nov. 1994) (Regular Army
retired soldiers and reserve retired soldiers with at least twenty years of active service may
be recalled to active duty); AFI 36-3203, supra note 23, at 43, para. 4.9.1, and 100, para.
A7.9. Retirees may volunteer for active duty or be involuntarily recalled during times of
“war or national emergency declared by Congress, or when otherwise authorized by law.”
AR 601-10, supra, para. 1-5(b)-(c). Soldierswho fail to report once ordered to active duty
“will be reported as deserters.” 1d. para. 4-11(d).

37. 10U.S.C.A. 8 750 (“A retired officer has no right to command except when on
activeduty.”); U.S. DeP'T oF AIR FoRrcE, INSTR. 51-606, APPOINTMENT TO AND ASSUMPTION OF
Commanp para. 1.9 (1 Oct. 2000) (“A retired officer has no right to command except when
onactiveduty (10 U.S.C. 750).”). Therestriction on command hasbeen longstanding. See
Retired Officers, Op. OTJAG Army (Oct. 28, 1913), as digested in Dig. Opns. JAG 1912-
1917, at 308 (Retired Army officer not authorized to be placed in charge of a post that
required him to exercise command over enlisted men and an officer of the Medical Corps)
(citing 88-600, J.A.G,, Oct. 28, 1913); Epcar S. DubLEY, MiLITARY LAW AND THE PROCEDURE
oF Courts-MARTIAL 221 n.3 (1st ed. 1907) (“Retired officers. . . may be employed on active
duty, other than the command of troops, in time of war (Act March 2, 1899) . . . ."); cf.
Retirement, Op. JAGN, Navy (July 19, 1951), as digested in Dig. Opns. JAG 1951-1952,
sec. 11.3, at 452 (“[A] retired [Naval] officer is not ‘€eligible for command at sea’ except
during time of war, and then only when detailed to command a squadron or single ship in
accordance with the Act of May 22, 1917 . .. ."). For purposes of the Act, a*“time of war”
included only a declared war and was not triggered by the Korean Conflict. 1d. (citing Op.
JAGN, 1951/18, 19 July 1951).

38. U.S. Der'1 oF DEerFeNsE, DIR. 1352.1, MANAGEMENT AND MOBILIZATION OF REGULAR
AND ReserRVE RETIRED MILITARY MEMBERS para. 4 (Mar. 2, 1990) (citing 10 U.S.C. 88 672,
688).

39. Id. encl. 2, para. E1.1.3.

40. 1d. para. 6.1.5. Category |11 retirees may also be assigned to positions that reflect
their critical skills and may volunteer for particular jobs. Id.

41. Id. para. 6.3.3 (“The Secretary of a Military Department may order any retired
Regular member, retired Reserve member who has completed at least 20 years of active
military service, or amember of the Fleet Reserve or Fleet Marine Corps Reserveto active
duty without the member’s consent at any time to perform duties deemed necessary to the
interests of national defense in accordance with 10 U.S.C. 8683 . ... Thisincludes the
authority to order aretired member who is subject to the Uniform Code of Military Justice
(UCMJ) to active duty to facilitate the exercise of courts-martial under [10 U.S.C. §
302(a)].”); see 10 U.S.C.A. § 688 (“may be ordered to active duty . . . at any time”). But
cf. HanpBook FOrR RETIRED SoLDIERS, supra note 19, at 3-6(c) (“Retired soldiers may be
recalled up to age 64 for general officers, 62 for warrant officers, and 60 for all others.”).

42. 2001 ReTirep MiLITARY ALMANAC, supra note 19, at 72; see also United States v.
Hooper, 26 C.M.R. 417, 424 (C.M.A. 1958) (“regarded and governed at all times as an
effective reserve of skilled and experienced officers and a potentia source of military
strength”) (citing 53 Cone. Rec. 12,844 (1916)) (statement of President Wilson).
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by their long service, and, as such, examples of discipline to the officers
and men in the active Army.”#® Wilson believed that these retirees “repre-
sent the spirit of the Military Establishment,” are “ exemplars of discipline,
and have in their keeping the good name and good spirit of the entire Mil-
itary Establishment before the world.” 46

Because of their special position and relationship with the military,
Wilson believed that such retired personnel had been subject to military
jurisdiction as amatter of necessity, “in order that the retired list might not
become a source of tendencies which would weaken the discipline of the
activeland forces and impair that control over those forces which the Con-
stitution vests in the President.”4’ Further, Wilson advocated a uniform
application of military jurisdiction to active duty personnel and those on
the retired list, believing such application essential for the Army to be an
effective and coherent force once called to war.*®

I11. The Historical Development of Court-Martial Jurisdiction over
Retired Military Personnel

Although reported courts-martial of military retirees are relatively
rare, jurisdiction over retired Army officers has long been a staple of mil-
itary law.*® Additionally, retired officers of the Navy have been subject to
court-martial jurisdiction since at least 1857.° Theinitial 1861 legislation
establishing aretired list for Army officers clearly provided they would be

43. See Hooper, 26 C.M.R. at 425 (“They form a vital segment of our national
defense for their experience and mature judgment are relied upon heavily in times of emer-
gency.”). Itisnot unusual for senior retired service membersto be called upon to give their
advice of military matters. See, e.g., Patrick J. Sloyan, Military Lessons from Nazi Army,
Lone IsLanp Newspay, June 13, 2001, at 18 (“A retired general advising Defense Secretary
Donald Rumsfield on transforming the military yesterday recommended following in the
footsteps of the Nazi army by changing the combat capability of only asmall percentage of
U.S. forces to achieve adramatic improvement on future battlefields.”); Patrick J. Sloyan,
Advisor: Military Needs Minorities, LonG IsLanD NEwsDAY, June 14, 2001, at 3 (“A retired
Navy admiral advising Defense Secretary Donald Rumsfield on overhauling the military
called yesterday for an aggressive recruitment of Hispanic and African-American sergeants
and officersto lead what he predicted will be amilitary dominated by minoritiesin the com-
ing decades.”); Thomas E. Ricks, Rumsfeld on High Wire on Defense Reform, WasH. Posr,
May 20, 2001, at A1 (“The criticism has focused on Rumsfeld’s score of study groups,
staffed by retired generals and admirals and other experts. . ..").

44, Hooper, 26 C.M.R. at 424 (citing 53 Cone. Rec. 12,844).

45. 1d.

46. 1d.

47. 1d.
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“subject to the rules and articles of war, and to trial by general court-mar-
tial for any breach of the said articles.”®® Further, as early as 1881, the
Supreme Court noted that Army officers retired from active service were
“subject to the rules and articles of war, and may be tried, not by ajury, as
other citizens are, but by a military court-martial, for any breach of those
rules....”®

Military jurisdiction over enlisted retirees has not existed as long as
jurisdiction over retired officersand hasvaried by service. Retired enlisted
soldiers have historically been considered part of the Army and subject to

48. Id. Specificaly, President Wilson stated:

The purpose of the Articles of War in times of peace isto bring about a
uniformity in the application of military discipline which will make the
entire organization coherent and effective, and to engender a spirit or
cooperation and proper subordination to authority which will in time of
war instantly make the entire Army aunit in its purpose of self-sacrifice
and devotion to duty in the national defense. These purposes can not be
accomplished if theretired officers, still a part of the Military Establish-
ment, still relied upon to perform important duties, are excluded, upon
retirement, from the wholesome and unifying effect of this subjection to
acommon discipline.

1d.

49. The Act of August 3, 1861, which established the retired list for Army and
Marine Corps officers, also stated that such officers were “subject to the rules and articles
of war, and to trial by genera court-martial for any breach of the said articles.”” 12 Stat.
290, quoted in House, supra note 3, at 113 (emphasis deleted). See also United States v.
Tyler, 105 U.S. 244, 246 (1881) (“subject to the rules and articles of war, and may be tried
... by amilitary court-martial”); JAG Bull., Aug. 1942, at 156 (“retired officers are at all
times subject to the rules and articles of war, and to disciplinary action for any breach
thereof”); DubLEy, supra note 37, at 220 (Retired officers “unless ‘wholly’ retired, . . .
though not in active service are subject to discipline as other officers and may be tried and
sentenced by court-martial for any breach of the rules and articles of war.”); WiNTHROP,
supra note 7, at 433 (“[a]n officer on retired list . . . subject to trial by general court-mar-
tial”).

50. Commander E.T. Kenny, Uniform Code, Art. 2—Persons Subject to the Code,
JAG J. 12, Aug. 1950, at 13 (“We know that retired regular officers have been expressly
subject to naval jurisdiction since 1857 (34 U.S.C. 389)."); cf. Whitev. Treibly, 19 Fed. 2d
712, 713 (D.C. Cir. 1927) (Retired officers of the Navy “shall be subject to the rules and
articles for the government of the Navy and to trial by genera court-martia.”). In 1916 a
retired naval officer, William H. Morin, was subjected to court-martial and dismissed from
the service. 1 CompiLaTiON oF CourT-MARTIAL ORDERS, U.S. DEP'T OF NAVY, 1916-1927, at
53 (1940).

51. House, supra note 3, at 113 (citing 12 Stat. at 290) (emphasis deleted).

52. Tyler, 105 U.S. at 246.
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military jurisdiction.>® Indeed, military jurisdiction over Army enlisted
retirees appearsto have been exercised since at least 1896.>* Further, since
at least 1895, the Manual for Courts-Martial (MCM) clearly provided that
military jurisdiction extended to both retired Army officers and enlisted
personnel 5> The exercise of military jurisdiction over retired enlisted sol-
diers was not pursuant to specific statutory authority; rather, it “was
asserted more indirectly under the general rubric of membership in the
Regular Army.” %

In contrast, military jurisdiction was not exercised against Navy
enlisted men on the retired list until the enactment of the UCMJin 1951.57
In Murphy v. United Sates,>® the Court of Claims held that enlisted sol-
diersontheretired list were not part of the Army for purposes of a specific
pay-increase Act.®® In dicta, the court conceded that, by statute, retired
soldiers were considered to be part of the Army, but the court expressed
confusion as to their actual status, noting that retired soldiers were not “a
part of the organization of the Army, subject to military duty as enlisted
men on the active list.”®° The court questioned how retired soldiers could

53. Retirement, Op. OTJAG, Army (1912), asdigested in Dig. Ops. JAG 1912, sec.
Il B.1, at 1001 (“retired enlisted men are not formally discharged from the service at the
date of retirement”), sec. |1 B.5, at 1002 (“aretired soldier is part of the Army”), sec. Il F.3,
at 1003 (“An enlisted man on the retired list is subject to trial by court-martial (C. 21089,
Feb. 11, 1907) and to dishonorable discharge by sentence if such be adjudged.”); see also
Lee S. TiLLoTsoN, THE ARTIcLES oF WAR ANNOTATED 7 (1942) (“Retired enlisted men of the
Regular Army are subject to military law.”).

54. Retirement, Dig. Ops. JAG 1912, sec. Il B.3a, at 1001 (“Held that a retired
enlisted man may betried for not paying his debts. C.2716, Nov. 2, 1896.").

55. FirsT LIEUTENANT ARTHUR MURRAY, MANUAL FOR CourTS-MARTIAL 12 n.2 (1895)
(court-martial jurisdiction extends to “retired officers and soldiers’); see also A MaNuAL
ForR CourTs-MARTIAL, UNITED StaTES para. 4(a) note (1920) (persons subject to the Articles
of War include “the officers and enlisted men of the retired list”); A MANUAL FOR COURTS-
MARTIAL, CourTs OF INQUIRY, AND OF OTHER PROCEDURE UNDER MILITARY LAw, UNITED
StaTes 3 note (1916) (members of the Regular Army subject to military jurisdiction
includes “officers and enlisted men on the retired list”); A MANUAL FOR CourTs-MARTIAL,
CouURTS OF INQUIRY, AND RETIRING BOARDS, AND OF OTHER PROCEDURE UNDER MILITARY LAW,
UNiTED StaTES 14 n.2 (rev. ed. 1901) [hereinafter 1901 MCM]; A MANUAL ForR CouRrTs-
MARTIAL AND OF PRocEDURE UNDER MiLITARY LAw, UNiTED StaTES 13 n.2 (2d ed. 1898).

56. Pearson v. Bloss, 28 M.J. 376, 379 n.4 (C.M.A. 1989).

57. Kenny, supra note 50, at 14. However, sailors with more than twenty years of
service who were transferred to the Fleet Reserve were still subject to military jurisdiction.
Id. (Article 2(6) was “an unqualified incorporation of existing law.”); see United States v.
Fenno, 167 F.2d 593 (2d Cir. 1948).

58. 38 Ct. Cl. 511 (1903), aff’d, 39 Ct. Cl. 178 (1904).

59. Id. at 178, 183-84.

60. 1d. at 180.
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be considered part of the Regular Army if not subject to military duty.5!
Further, the court refused to concede that retired soldiers were subject to
court-martial jurisdiction and characterized a soldier’s retired pay as
compensation “ not for servicesto berendered in the future, but for services
which he had faithfully rendered prior to his retirement.”%2

In 1909, relying on the Court of Claims’ decision in Murphy, the Navy
posited “that aretired enlisted man isnot amenableto trial by court-martial
for violation of the laws and regulations governing the Navy.” % In 1922,
the Navy again took the same position, opining that retired men of the
Navy were not subject to military jurisdiction, except when called to active
duty during times of war or national emergency.®* The Navy based its
opinion on two grounds. First, naval courts-martial were courts of limited
jurisdiction and had no legal authority to proceed except when “specially
empowered by statute to do s0.”% Second, the Navy was unable to locate
any statutory authority that “either directly or indirectly provides that
retired enlisted men are subject to the rules and articles of the government
of the Navy or that they are amenable to trial by a naval court-martial.”%
Because Congress had specifically provided that retired officers of the
Navy were subject to military jurisdiction, the Navy concluded that the
absence of specific |egislation addressing retired Navy enlisted men meant
that Congress did not intend that they be subject to military jurisdiction.5”
The Navy continued to adopt this legal position until 1951, when the
UCMJ went into effect.58

The UCMJ was the first legislation that expressly included retired
personnel in the punitive articles as being subject to military law.%® Since
Army retirees were statutorily included as a component of the Regular
Army, and because the Articles of War applied to al members of the Reg-
ular Army, a specific statutory provision extending military jurisdiction to
Army personnel on theretired list was viewed as unnecessary.”® The Army

61. Id. at 180-81.

62. 1d. at 182.

63. C.M.0.9, 1922, at 11 (citing File No. 7657-57, 27 Aug. 1909).

64. 1d. a 12 (File No. 7657-1387, JA.G, 29 July 1922).

65. Id. at 11.

66. 1d.

67. 1d. at 12.

68. Kenny, supra note 50, at 14 (“Asrecently as ayear ago [1949], the Judge Advo-
cate General affirmed this opinion.”); see also C.M.0.6, 1951, at 178, 179-80 (“Retired
enlisted men of the Regular Navy under current provisions of law are not subject to court-
martial jurisdiction. After 31 May 1951, however, al such retired personnel of a Regular
component who are entitled to receive pay will be subject to court-martia jurisdiction.”).
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considered its enlisted retirees to be subject to military jurisdiction. The
Navy, however, did not take the same position. Accordingly, the specific
language of Article 2, UCMJ, resolved the jurisdictional issue of retired
Navy enlisted personnel, clearly extending military jurisdiction to them.

Currently, Article 2, UCMJ, provides for jurisdiction over three
classes of military retirees: (1) “Retired members of aregular component
of the armed forces who are entitled to pay;” (2) “Retired members of a
reserve component who are receiving hospitalization from an armed
force;” and (3) “Members of the Fleet Reserve and Fleet Marine Corps
Reserve.” ! Jurisdiction over retirees of aregular component is triggered
by entitlement to retired pay, rather than its actual receipt.”? Included
within Article 2(4)'s ambit are service membersretired for either a perma
nent or temporary disability.”® In contrast, retired reservists are only sub-
ject to military jurisdiction when receiving hospitalization from the
military, regardless of their entitlement to retired pay.”* Finally, members
of the Fleet Reserve and Fleet Marine Corps Reserve are subject to military

69. House, supra note 3, at 112-13 (“The first American Articles of War contained
no specific referenceto retired personnel, nor did the changesin the Articles of War enacted
in 1806, 1874, 1916, 1920, or 1948.”). Specific mention of retired personnel may be found
in the various Manualsfor Courts-Martial. See, e.g., 1901 MCM, supra nhote 55, at 14 n.2
(court-martial jurisdiction extends to “retired officers and soldiers’).

70. House, supra note 3, at 114.

71. UCMJart. 2(a)(4)-(6) (2002).

72. 1d. art. 2(a)(4) (“who are entitled to pay”) (emphasis added); see also United
Statesv. Bowie, 34 C.M.R. 808, 811 (A.F.B.R. 1964), aff'd, 34 C.M.R. 411 (C.M.A. 1964);
JAMES SNEDEKER, MILITARY JusTice UNDER THE UNIForm CopE 127 (1953) (“Thejurisdiction
of the Uniform Code in such cases is continuous and remains uninterrupted so long as the
retired regulars retain the right to receive pay. A retired regular who electsto receive other
statutory benefitsin lieu of retired pay is still a person legally entitled to receive such pay
and his election does not remove him from the continuing jurisdiction of the Uniform
Code.”).

73. United States v. Stevenson, 53 M.J. 257, 259 (2000).

74. UCMJ art. 2(8)(5); see also SNEDEKER, supra note 72, at 128 (“ Reservists, after
retirement, are not, by virtue of such retirement, subject to the Uniform Code, whether or
not they are entitled to receive pay.”); Rosinson O. EVERETT, MILITARY JUSTICE IN THE ARMED
Forces oF THE UNITED StaTES 19 (1956) (“A retired reservist . . . isnot within military juris-
diction, despite receipt of retirement benefits, unless he is being hospitalized in a military
hospital.”). One legal commentator noted that the exercise of military jurisdiction over
retired reservists has historically been “comatose.” Bishop, supra note 13, at 359.
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jurisdiction simply by virtue of their status as such.” One peculiarity of
retiree courts-martial isthat enlisted retirees may not be reduced in rank.”®

A. Officers

The earliest reported case involving the court-martial of a retired
officer was that of Army Major Benjamin P. Runkle. In 1870, Mgjor
Runkle retired from the Army, but in 1872 he was tried before a genera
court-martial, ordered to convene by President Grant, for misconduct
occurring both before and after his retirement stemming from his actions
as a dispersing officer.”” Runkle was convicted and was sentenced to be
“cashiered,” to pay afine, and to be confined for four years.”® Reflecting
a unanimous recommendation by the members based upon Runkle's war
service, good character, and war wounds, the Secretary of War wrote on the
record of trial that President Grant had remitted all of the sentence except
the cashiering.” Four and ahalf years |ater, President Hayes reviewed the
case, found the evidence insufficient, disapproved the conviction and sen-
tence, and ordered the revocation of the War Department directive remov-
ing Runkle from theretired list.20 After Runkle sued for longevity pay, the
government counterclaimed for the back pay that had previously been
ordered by President Hayes to be paid Runkle and for the retired pay
Runkle had received after being returned to the retired list.8!

The Court of Claims denied Runkle's claim for longevity pay and the
government’s counterclaim for return of his retired pay, but did grant the

75. UCMJ art. 2(a)(6) (“Members of the Fleet Reserve and Fleet Marine Corps
Reserve’); see United Statesv. Morris, 54 M.J. 898, 900 (N-M. Ct. Crim. App. 2001) (“We
find the provisions of Articles 2 and 3, UCMJ, standing alone, to be sufficient to establish
jurisdiction in this case.”).

76. Morris, 54 M.J. at 904 (“error to impose a reduction to pay grade E-1 in this
case’); see also United States v. Sloan, 35 M J. 4, 11-12 (C.M.A. 1992); United States v.
Allen, 33 M.J. 209, 216 (C.M.A. 1991). An enlisted retiree may not be reduced in grade or
rate by either a“ court-martial or by operation of Article 58a, UCMJ.” Soan, 35 M.J. at 11.

77. Runklev. United States, 19 Ct. Cl. 396, 398 (1884), rev'd on other grounds, 122
U.S. 543 (1887). The misconduct involved allegations of embezzlement and misappropri-
ation of government funds. 1d. at 400. Runkle was aso charged with conduct unbecoming
based on the same misconduct. 1d.

78. Id. at 398-99. If Runkle did not pay the fine, he was to be confined until he did
so, but not longer than eight years. 1d. at 399.

79. 1d. at 406.

80. Id. at 399-400.

81. Id. at 396.
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government’s counterclaim for return of the back pay.8? Further, in its
opinion the court made anumber of salient points affecting retired officers:
(2) the President as Commander in Chief is authorized to convene a court-
martial;8 (2) a court-martial isacase “arising in the land or naval forces’
for Fifth Amendment purposes;® (3) retirees are subject to military juris-
diction for “non-military” offenses;® and (4) a court-martial retains juris-
diction over offenses committed after retirement.26 The Supreme Court
reversed the Court of Claims, holding that Runkle's dismissal was a nul-
lity, but only because President Grant had never approved Runkle's sen-
tence.®’

Not long thereafter, Lieutenant General John M. Schofield, acting
Secretary of War and commander of the Army, ordered the arrest and “ con-
finement on charges’ of retired Army Captain Armes after the retiree sent
“an offensive letter” to the General .28 The letter accused Schofield of “the
manufacture of false testimony and various attempts to ruin and disgrace
him (Armes), and demand[ed] an apology before [Schofield's] retire-
ment.” 8% Armeswas charged with “‘ conduct to the prejudice of good order
and military discipline,’ and . . . of ‘conduct unbecoming an officer and
gentleman’ . .. .”% Although Captain Armes's ultimate fate is unreported,
the U.S. Court of Appealsfor the District of Columbia upheld Schofield’'s
orders, noting that as an Army officer on the retired list, Captain Armes
was “ subject as such to trial by court-martial for violation of the articles of
war, and the charges against him being for offenses against those articled[ ]
... hisarrest to answer those charges was right and proper.” %!

The oldest reported court-martial of aretired Naval officer datesfrom
1916. Inthat case, Boatswain William H. Morin was convicted of disobey-
ing alawful order of the Secretary of the Navy and three specifications of
conduct unbecoming an officer and gentleman predicated on hisfailure to

82. Id. at 395.

83. Id. at 409.

84. Id. at 411.

85. Id. at 412.

86. Id. at 413-14.

87. 122 U.S. at 560-61.

88. Closson v. Armes, 7 App. D.C. 460 (D.C. 1896), discussed in United States v.
Hooper, 26 C.M.R. 417, 422 (1958).

89. Id. at 461.

90. Id.

91. Id.
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pay certain debts. Despite his retired status and the fact that he held the
Medal of Honor, Morin was dismissed from the naval service.92

The next reported case did not occur until 1931. In United Sates v.
Kearney,® aretired Army Major® was convicted of one specification of
conduct unbecoming an officer and gentleman by being drunk and dis-
orderly in violation of the 95th Article of War (A.W.), and was sentenced
to be dismissed from the service.®® At about 0300, 10 August 1931, the
manager of the Bernita Hotel in San Francisco was awakened by a
woman'’s scream. |nvestigating the disturbance, she encountered a
screaming woman—"a common woman, the kind not tolerated in that
hotel”—who had just departed the accused’s room and claimed she had
been choked.®® After ordering the hysterical woman from the hotel, the
manager entered the accused's room, found him “not to be normal or in
possession of hisfaculties,” and summoned the city police, who removed
Kearney from the premises.%” An arresting officer testified that the
accused wasdrunk, staggered, and had al cohol on his breath, but otherwise
caused no disturbance in their presence.®® No evidence was presented that
anyone at the hotel ever saw the accused in a uniform, “but some of the
hotel guests knew him to be an officer.” %

Initsopinion, the Army Board of Review found insufficient evidence
to support the allegation that Major K earney was disorderly® and further

92. 1 CompiLATION OF CourT-MARTIAL ORDERS, U.S. DEP' T OF NAVY, 1916-1927, at 53
(1940).

93. 3B.R. 63 (1931).

94. Kearney had retired under a retirement board system that placed Army officers
into two categories. Class A officers were retained on active duty. Class B officers were
required to undergo asecond review. If the Class B status wasdueto “* neglect, misconduct
or avoidable hahits' . . . hewasdischarged outright; if not hewasretired with pay.” Bishop,
supra note 13, at 338 n.95. “Apparently, the Class B board had been merciful to Major
Kearney.” 1d.

95. Kearney, 3B.R. at 63.

96. Id. at 64. Upon cross-examination, the manager professed some uncertainty as
to her recollection of events. 1d. at 64-65.

97. 1d. a 65. “[A]lthough she observed him very closely she was unableto determine
whether his condition was one of drunkenness or illness.” 1d. Further, the manager admit-
ted that she neither saw the accused take adrink nor have alcohol in hisimmediate posses-
sion. Id.

98. Id. Therewas conflicting testimony between the officer, who stated that Kearney
had to be assisted out of the hotel, and the manager, who testified that Kearney “could walk
al right.” Id. at 65-66.

99. Id. at 66.

100. Id. at 73-74.
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found that under the circumstances a charge of drunk to the disgrace of the
servicein violation of A.W. 95 could not be sustained; however, the court
held that the evidence of the accused's drunkenness did support a convic-
tion for conduct of a nature to bring discredit upon the military service, in
violation of A.W. 96.1°1 Further, the court opined that any member of the
Army, active duty or on the retired list, who is voluntarily intoxicated, is
subject to court-martial under A.W. 96 for such conduct regardless of when
or where the misconduct occurs.’?? Finally, the court upheld a conviction
under A.W. 96 and recommended that the President consider commuting
the sentence of dismissal.1®

The Judge Advocate General (TJAG) concurred with the opinion of
the court, but recommended that Kearney be dismissed from the Army.
Given the circumstances surrounding Major Kearney’s earlier convictions,
the TJIAG considered the accused “an undesirable type, unfitted to be car-
ried on the rolls of the Army.”1%4 The Secretary of War, however, for-
warded a letter of transmittal along with the record of trial to President

101. Id. at 74-75.

102. Id. at 75.

103. Id. at 75-76. Dismissa was mandatory upon a conviction of A.W. 95, but not
so for a conviction under A.W. 96. |d. at 77. The record indicated, however, that the
accused had prior convictions from a 1931 court-martial while on active duty for four spec-
ifications of drunkennessin violation of A.W. 96. Id. at 75-77.

104. 1d. at 78. The TJAG reiterated the facts of the four offenses for which Kearney
had been convicted in his earlier court-martial. First, the accused had been drunk in the
presence of ajunior officer and civiliansat a“socia ‘penny ante’” poker game in which no
alcohol had been served. Id. at 77. Second, Kearney was intoxicated while accompanying
two ladiesto a Girl Scout camp. Id. Third, he accompanied two other couples to a moun-
tain cabin, where he became intoxicated

and immediately proceeded to take liberties with the ladies and to make
remarks to which they objected. On one occasion he urinated just out of
sight, but within hearing of theladies. Finally, hewent to sleep and when
[acivilian], in packing up preparatory to leaving, took ablanket covering
Kearney, he noticed that his pants were unbuttoned, and his private parts
exposed.

Id. On the ride home, Kearney’s continuous derogatory remarks concerning the ladies
resulted in afistfight between the accused and one of the male passengers. 1d. at 78.
Fourth, after the journey home continued, the party stopped for water, where the accused
used “ profane and obscene language in the presence of [a Reverend], his wife and another
civilian.” Id.
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Hoover, objecting to the entire proceedings. The Secretary’s letter stated,
in part:

| ... disagree entirely with the fundamental basis of this
trial. To my mind, it establishes one of the most dangerous pre-
cedents that has confronted the Army in its many years of juris-
prudence. It, in effect, extends the general court-martial system
to retired officers to practically the same extent that it does to
active officers and to the practical exclusion of the civil police
powers. It has been the immutable custom of the service that
officers when retired, unless some extra-ordinary circumstances
were involved linking them to the military establishment or
involving them in conduct inimical to the welfare of the nation,
would be subject only to the police restrictions and jurispruden-
tial processes as the ordinary civilian.1%

Apparently persuaded by the Secretary’s impassioned letter, President
Hoover disapproved the entire proceedings.1

Less than a decade later another retired Army Major found himself
standing trial before a court-martial. In United Sates v. Casseday, %’ the
accused, who had retired after thirty years of service, was charged with
thirty-six specifications of A.W. 95 (Conduct Unbecoming an Officer and
Gentleman), ten specifications of A.W. 96 (General Article), and two spec-
ifications of A.W. 94 (Frauds Against the Government).1%® He was found
guilty of al but six specifications of Charge |l (A.W. 95) and one specifica-
tion of Chargell (A.W. 96) and sentenced to dismissal and four years' con-
finement.10° Casseday’s misconduct involved embezzlement and
misapplication of government funds, fal se swearing, soliciting and obtain-
ing loans from government contractors, obtaining loans under false pre-
tenses, mail fraud, dishonorable failure to pay debts, the mgjority of the
misconduct occurring while Casseday was till on active duty.™° Casse-

105. Id. at 79.

106. Id. at 80. President Hoover’s succinct statement, dated 30 December 1931,
states: “In the foregoing case of Maor Harvey C. Kearney, U.S. Army, Retired, the entire
proceedings, including the sentence, are disapproved.” Id.

107. 10 B.R. 297 (1940).

108. Id. at 297-315.

109. Id. at 316. The accused wasfound guilty, by exception and substitution, of sev-
eral specifications. The Reviewing Authority approved the guilty finding of a single spec-
ification of A.W. 95 under Chargel. Id.

110. Id. at 317, 322, 326.
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day’s retired status was not the subject of any further legal discussion,
other than a matter for consideration in sentencing. The Board of Review
affirmed the findings and sentence, and the TJAG merely recommended a
reduction in the period of confinement to reflect the circumstances sur-
rounding the offenses, Casseday’s prior service, “and the severity of the
punishment involved in the sentence to dismissal.” 11

In Chambers v. Russell,!12 a retired Navy Lieutenant Commander,
who had completed thirty years of active service, was arrested by military
authorities and charged under the UCM J with sodomy, attempts, and con-
duct unbecoming an officer and gentleman.’23 All charged misconduct
occurred while Chambers was still on active duty,’4 involved acts with
active duty enlisted men,™® and the misconduct was also “cognizable and
.. . triable in the appropriate civil courts.”1® Chambers brought writs of
habeas corpus and prohibition in federal district court, challenging the
Navy'’s authority to court-martial him, after retirement, for misconduct
occurring before he had been placed on the retired list.'1” The court easily
determined that as an officer on the retired rolls receiving pay, Chambers
was subject to military jurisdiction pursuant to Article 2(4), UCMJ. The
unsympathetic judge posited:

It is apparent to this court that an officer of the United States in
aretired military status may reasonably be expected to maintain
the essential dignity befitting his rank and status, the qualifica-
tionsand standards of hisrank, and hold himself ready and fit for
recall to active duty, in so far as he is subject to an involuntary
return to service in the event of war or national emergency. The
interest of the Navy in policing its retired members is a legiti-
mate one, since their commissions are not expired, but are
merely dormant, pending call.

Where aretired officer has manifested his unfitness for a return
to full time military service, and has failed to maintain proper
qualifications in conformity with military ethics and standards,

111. Id. at 341, 343.

112. 192 F. Supp. 425 (N.D. Cal. 1961).

113. Id. at 426 (citing UCMJ Articles 125, 80, and 133).
114. Id.

115. Bishop, supra note 13, at 343.

116. Russell, 192 F. Supp. at 427.

117. 1d. at 426-27.
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it is not unreasonabl e to assume that the Navy may chooseto ter-
minate his status.8

In a more controversial court-martial, a retired Navy Rear Admiral
was convicted and dismissed from the service for misconduct occurring
long after he had retired. In United Sates v. Hooper,*° the accused was
convicted, more than seven years after hisretirement, of violating Articles
125, 133, and 134, UCMJ.12 The convictions were based on allegations
of homosexual conduct that occurred at an off-post, private residence,'?
but which included enlisted personnel from the Navy and Marine Corps.12?
Hooper’s misconduct violated California law, but the State look no legal
action.®® The court-martial was conducted without Admiral Hooper hav-
ing been recalled to active duty, a point that formed a basis for Hooper’s
subsequent appeal .12

The United States Court of Military Appeals (COMA) rejected
Hooper’s contention that a retiree had to be recalled to active duty before
military jurisdiction could attach,?® posited that a retired officer was part
of the “land or naval forces” for purposes of the Fifth Amendment,?6 and
rejected the contention that retired officers were “mere pensioners.” 12’
Significantly, the COMA addressed the nature of the chargesin light of the

118. Id. at 428.

119. 26 C.M.R. 417 (C.M.A. 1958).

120. Id. at 419. The Article 133 charge aleged that the accused “publicly associ-
ate[d] with persons known to be sexual deviates, to the disgrace of the armed forces.” Id.
at 426-27. Proof of the chargeincluded testimony that such persons were homosexuals. 1d.
Other than the principals involved, the association apparently was only observed by gov-
ernment agents and an unidentified “female.” 1d. at 427.

121. Hooper v. United States, 326 F.2d 982, 983-84 (Ct. Cl. 1964).

122. Bishop, supra note 13, at 340. The Navy obtained evidence for the court-mar-
tial, in part, by using the services of at least “four agents of the Office of Naval Intelligence,
two of them commissioned officers, [who] established a stakeout on the roof of a neighbor-
ing house, whence they could observe, with the aid of binoculars, the goings on in the
Admiral’s bedroom.” Id. at 341 n.101.

123. Id. at 340-41.

124. Hooper, 326 F.2d at 984.

125. Hooper, 26 C.M.R. at 421.

126. Id. at 422. The pertinent portion of the Fifth Amendment states, “No person
shall be held to answer for a[n] . . . infamous crime, unless on a presentation or indictment
of a Grand Jury, except in cases arising in the land or naval forces....” U.S. Const.
amend. 5 (emphasis added).

127. Hooper, 26 C.M.R. at 425 (“ The salariesthey receive are not solely recompense
for past services, but ameans devised by Congressto assure their availability and prepared-
nessin future contingencies.”).
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fact that Hooper was not on active duty at the time of the challenged con-
duct, but quickly disposed of the issue in a few sentences. The COMA
stated:

Left for determination is the applicability of the Articles herein
involved to one in aretired status. Certainly conduct unbecom-
ing an officer and gentleman—the same subject of Charge |1—
and conduct of a nature to bring discredit upon the armed
forces—the subject of Charge Il—are offenses which do not
depend upon theindividua’sduty status. Sodomy, the subject of
Charge |, is an offense involving moral turpitude, and without
doubt appliesto al subject to military law without regard to the
individual’s duty status.128

Ultimately the COMA held that the court-martial possessed jurisdiction
over the accused.'?® In January 1961, President Kennedy approved
Hooper’s conviction and sentence, and the Admiral’s retirement pay was
terminated.1%

Hooper brought suit before the United States Court of Claims, chal-
lenging the termination of his retired pay and arguing that Article 2(4),
UCMJ, was unconstitutional. The plaintiff's legal attack was “premised
solely on the contention that court-martial jurisdiction is strictly limited to
those personswho bear such a proximate relationship to the Armed Forces
and their functions as to be reasonably treated as ‘in’ the Armed
Forces.” 131 The court believed that the critical inquiry was whether a
retired officer was part of the land and naval forces. If so, then Article 2(4)
would fall under Congress's authority, contained in Article |, section 8 of
the Constitution, “[t]o make Rules for the Government and regulation of
the land and naval Forces.”132 Although retaining “certain doubts,” the
court held that the court-martial’s jurisdiction over Hooper was “ constitu-
tionally valid.”*3 The court reasoned that the retired admiral was part of
the land or naval forces because he retained a “direct connection” to the
military through his retired pay: “because the salary he received was not
solely recompense for past services, but a means devised by Congress to

128. 1d.

129. Id. A defective post-triad review by the Staff Judge Advocate, however,
required that the record of trial be returned to another reviewing authority. Id. at 428.

130. Hooper v. United States, 326 F.2d 982, 984 (Ct. Cl. 1964).

131. 1d.

132. U.S. Consr. art. |, § 8, quoted in Hooper, 326 F.2d at 986.

133. Hooper, 326 F.2d at 987.
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assure his availability and preparedness in future contingencies.” 134
Although recognizing the validity of Article 2(4) and Congress's power to
enact such a provision, the court nevertheless expressed its concern with
the exercise of such power in a case like Hooper’s. 1

A more recent and highly publicized court-martial of aretired officer
involved Mgjor General David Hale. In February 1998, shortly after com-
ing under investigation for sexual misconduct, Hale retired.13¢ On 9
December 1998, after a lengthy investigation, the Army charged Genera
Hale with two specifications of obstruction of justice, six specifications of
making false official statements, and nine specifications of conduct unbe-
coming an officer and gentleman.’®” As part of a plea bargain, General
Hale pled guilty to seven specifications of conduct unbecoming an officer
and gentleman and one specification of making a false official state-
ment.'3 The military judge sentenced General Hale to be reprimanded,
forfeit $1000 per month for twelve months, and to a fine of $10,000.1%°
Once court-martialed, General Hale became only the second Army general

134. 1d.

135. Id. (“We add that we are concerned in this case only with the power of Congress
to provide that a retired officer can be dismissed from the service by a court-martial for
offenses against the Uniform Code of Military Justice.”).

136. Rowan Scarborough, General Allowed to Retire Despite Probe, WasH. TiMES,
Mar. 27, 1998, at A1; see also Jane McHugh, Hale Hit with 17 Charges of Improper Con-
duct, ArRmY TimEs, Dec. 21, 1998, at 6. The Army investigation was precipitated by the
complaint of the wife of one of General Hale's former subordinate officers, who alleged
that Hale forced her into a sexual relationship with himin 1997. 1d.

137. McHugh, supra note 136, at 6.

138. Rene Sanchez, Retired General to Plead Guilty, WasH. Post, Mar. 17, 1999, at
A1, A15. The eight instances of misconduct included making a false statement to the
Department of Defense’s Deputy Inspector General, having an improper relationship with
awoman not hiswife while married, having improper relationships with the wives of three
subordinate officers, lying to a subordinate officer about his relationship with that officer’s
wife, failing to comply with aduty to inform his superior of hisintended leave address, and
“[wlillfully failing to comply with his duty to explain candidly to the inspector general . . .
the true nature of a personal relationship.” Jane McHugh, Sap on Whist, Army TiMEs, Mar.
29,1999, at 12.

139. McHugh, supra note 138, at 12. Hal€'s defense attorney pointed out that the
accused “admitted only to consensual affairs with the wives of officers under his com-
mand.” Sanchez, supra note 138, at A15. Major General Hale was later administratively
reduced in rank to Brigadier General. Adulterous General Demoted in Retirement,
ATLANTA J. Const., Sept. 3, 1999, at A6.
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officer prosecuted under the UCMJ and the first Army retired general
officer ever to be tried by court-martial .14

B. Enlisted Personnel

Asnoted earlier, in contrast to the Army, the Navy did not consider its
enlisted members on the retired list to be subject to military jurisdiction
before the enactment of the UCMJ. However, the Navy distinguished
between sailors on the retired list and those sailors who had been trans-
ferred to the Fleet Reserve after serving more than twenty years on active
duty. Thelatter remained subject to military law.24 Even with the author-
ity to exercise jurisdiction over its enlisted retirees, Army courts-martial
were exceedingly rare, as were Navy courts-martial of the semi-retired
members of the Fleet Reserve. Indeed, the authorswere ableto locate only
ahandful of cases.

An 1896 Opinion from the Judge Advocate General opined that a
retired soldier could be court-martialed for not paying his debts,'#? but the
ultimate disposition of the soldier’sfateisnot reported. 1n 1918, the Army
court-martialed aretired musician, employed as a shoe repairman, for con-
temptuous speech directed against President Wilson and the Government,
and for pro-German comments. The errant former soldier is reported to
have stated, in part, that the President “and the government [were] subser-
vient to capitalists and ‘fools to think they can make a soldier out of aman
in three months and an officer in six.’” 143 The trial resulted in an acquit-
tal 144

In United Sates v. Fenno,* a sailor with twenty-five years of active
service had been transferred to the Fleet Reserve following World War 11,
only to be recalled to active duty two years later to face a court-martial .46

140. Sanchez, supra note 138, at A15; Bradley Graham, Retired General Faces Mis-
conduct Charges, WasH. Posr, Dec. 11, 1998, at A2. 1n 1952, Major General Robert Grow
was found guilty of “dereliction of duty and security infractions, reprimanded and sus-
pended from command for six months.” Sanchez, supra note 138, at A15.

141. See, e.g., United Statesv. Fenno, 167 F.2d 593 (2d Cir. 1948).

142. Retirement, Op. OTJAG, Army (1912), asdigested in Dig. Ops. JAG 1912, sec.
11 B.3a, at 1001 (citing C.2716, Nov. 2, 1896).

143. John G Kester, Soldiers Who Insult the President: An Uneasy Look at Article
88 of the Uniform Code of Military Justice, 31 Harv. L. Rev. 1697, 1727 (1968) (citing
United States v. Salvagno, CM 113926 (1918)).

144. 1d.

145. 167 F.2d 593 (2d Cir. 1948).
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Fenno stole government property while employed as a civilian worker at
the U.S. Naval Submarine Base, New London, Connecticut.14” After
Fenno was convicted in federa district court and placed on probation, the
Navy recalled Fenno to active duty to stand trial by court-martial for
chargesdirectly related to the theft for which he had been convicted in fed-
eral court.1*® After his court-martial conviction, Fenno filed a petition for
awrit of habeas corpus, the dismissal of which was reviewed on appeal by
the U.S. Court of Appeals for the Second Circuit.1*

Thefederal appellate court affirmed. Initsopinion the court held that
as amember of the Fleet Reserve, Fenno could be recalled to active duty
solely for purposes of standing trial before a court-martial**C and was sub-
ject to military jurisdiction at the time he engaged in the thievery.15! Fur-
ther, the court held that Fleet Reservists were members of the naval forces
for Fifth Amendment purposes'®? and that military jurisdiction over Fenno
was hot defeated merely because another court of competent jurisdiction
had exercised its jurisdiction over Fenno and placed him on probation.153

Several courts-martial of retired enlisted personnel have been
reported under the UCMJ. The first such case involved an Air Force Staff
Sergeant on the Temporary Disability Retired List (TDRL). In United
Sates v. Bowie, > the accused challenged his conviction for “making and
uttering four worthless checkswith intent to defraud, in violation of Article
123a,” in part, by arguing that he was not subject to military jurisdiction.1®
The Air Force Court of Military Review held that a service member on the
TDRL was subject to military jurisdiction, pursuant to Article 2(4),
UCMJ.158 Significantly, the court posited that jurisdiction was not
defeated by the mere fact that the accused was not receiving retired pay, so
long as he was entitled to it.157 Further, the Air Force appellate court char-
acterized a TDRL retiree as being no different, for jurisdictional purposes,

146. 1d. Chief Motor Machinists Mate Fenno was originally transferred to the Fleet
Reserve in 1939 after twenty years of service, but was recalled to active duty in 1940. Id.

147. 1d.

148. 1d. at 593-94 (“tried by a general court-martial on charges of bribery and con-
duct prejudicia to good order and discipline”).

149. |d. at 594. Thedistrict court decision isreported at CMO 11-1947, at 373-87.

150. Fenno, 167 F.2d at 594.

151. Id. at 594-95.

152. 1d. at 595.

153. Id. at 595-96.

154. 34 C.M.R. 808 (A.F.C.M.R. 1964), aff'd, 34 C.M.R. 411 (C.M.A. 1964).

155. 34 C.M.R. at 810.

156. 1d. at 812.
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than any other service member retired for age or length of service.!®® Ina
dlightly more abbreviated discussion of the status of TDRL retirees, the
U.S. Court of Military Appeals affirmed, confirming that the UCMJ did
not distinguish between disability and nondisability retirees for jurisdic-
tional purposes.1%?

In the first nondisability retiree case, United Sates v. Overton,16 the
accused challenged the authority of the Navy to court-martial him pursuant
to Article 2(a)(6), UCMJ. After twenty-two years in the Marine Corps,
Gunnery Sergeant Overton transferred to the Fleet Marine Corps Reserve
and received “retainer pay” while in that status.’61 While working as a
civilian employee of the Navy in the Philippines, Overton was appre-
hended while in his car, which contained merchandise stolen from a Navy
Exchange.16? After the Secretary of the Navy approved bringing Overton
to trial, his case was referred to a general court-martial 162

At trial, the accused had unsuccessfully challenged military jurisdic-
tion over him, arguing that although a member of the Fleet Marine Corps
Reserve drawing retainer pay, he had done nothing “to keep his military
status current.” 164 On appeal, Overton posited that Article 2(a)(6) was an
unconstitutional exercise of congressional power.1%> The COMA quickly
disposed of hisargument, noting that Congress's grant of jurisdiction over
members of the Fleet Marine Corps Reserve was “neither novel nor arbi-
trary,” and further stated that “[t]his type of exercise of court-martial juris-
diction has been continually recognized as constitutional.” 166 Further, the

157. 1d. at 811. Bowie was “receiv[ing] compensation from the Veteran’s Adminis-
tration in lieu of retired pay from the Air Force....” Id.

158. 1d. (adopting alegal opinion of The Judge Advocate Genera of the Air Force).
The court also viewed Bowi€'s status as being no different than the status of Rear Admiral
Hooper, anondisability retiree. Id. (citing United Statesv. Hooper, 26 C.M.R. 417 (C.M.A.
1958)).

159. Bowie, 34 C.M.R. at 412.

160. 24 M.J. 309 (C.M.A. 1987).

161. Id. at 310. “Enlisted Navy and Marine Corps members with less than 30 years
service are transferred to the Fleet Reserve/Fleet Marine Corps Reserve and their pay is
referred to as ‘retainer pay.”” DFAS-CL 1352.2 PH, supra note 17, para. 2(C)(1).

162. Overton, 24 M.J. at 310. The stolen goods were believed to be destined for sale
on the black market. 1d.

163. 1d.

164. 1d. Overton pointed out that he had not attended drills or training, had not been
recalled to active duty, and had not taken any correspondence courses. 1d.

165. Id. at 311.

166. Id. (citations omitted).
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COMA held that the offenses themselves were properly tried by a court-
martial under either the O’ Callahan or Solorio standards.167

In Pearson v. Bloss,'®® the Air Force court-martialed a retired Master
Sergeant for misconduct occurring both before and after his retirement.
The charges all related to the theft of military property.16° Rejecting Pear-
son’s jurisdictional challenge based largely on pre-UCMJ cases that dis-
cussed whether retired enlisted men were members of the military, the
court held that the clear language of Article 2(4) subjects retired enlisted
members of aregular component who receive retired pay to military juris-
diction.1® Further, relying on its earlier decision in Overton, the COMA
upheld the constitutionality of Article 2(a)(4) as it applied to the
accused.!”* Asonelega commentator opined, this decision made it clear
that the COMA saw “no constitutional impediment to the exercise of
UCMJjurisdiction over retirees, whether they be officer or enlisted.” 172

In United Sates v. Allen,173 a retired Navy Radioman Senior Chief
was convicted of several espionage-related offenses.l’* He was sentenced
to eight years' confinement and to pay a $10,000 fine, but not to any form
of punitive discharge, reduction inrank, or loss of pay.1”® Pursuant to Arti-

167. Id. at 312 (citing O’ Callahan v. Parker, 395 U.S. 258 (1969) (service connection
required); Solorio v. United States, 107 S. Ct. 2924 (1987) (military status standard)).

168. 28 M.J. 376 (C.M.A. 1989).

169. The Air Force preferred charges

alleging two offenses of conspiracy to commit larceny; three offenses of
conspiracy to dispose of military property without authority; four
offenses of unauthorized disposition of military property; four offenses
of larceny of military property; and one offense of concealing stolen mil-
itary property, in violation of Articles 81, 108, 121, and 134, UCMJ. ..
respectively.

Id. at 377.

170. 1d. at 378-79 (“While the origina exercise of court-martia jurisdiction over
retired regulars of the Army may have been expressly restricted to officers, that situation
clearly changed in 1950 with the introduction of the broad, yet more direct, language of
Article 2(4).").

171. 1d. at 379-80. Asamember of the Regular Air Force with more than twenty,
but lessthan thirty, years of active service, the accused had been transferred to the Air Force
Reserve and the Retired Reserve. Id. at 379-80 & n.5. Overton’s status was comparable to
that of Pearson’s for jurisdictional purposes. Id. at 379.

172. Major Gary J. Holland, Criminal Law Notes: Courts-Martial Jurisdiction over
Enlisted Retirees?—Yes, but a Qualified Yesin the Army!, Army Law., Oct. 1989, at 31.

173. 28 M.J. 610 (N.M.C.M.R. 1989), on appeal after remand, 31 M.J. 572
(N.M.C.M.R. 1990), aff’d, 33 M.J. 209 (C.M.A. 1991).
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cle 58a, the Navy administratively reduced Allen to the lowest enlisted pay
grade.1’® Further, all charged misconduct had occurred while Allen wasin
aretired status, working overseas as a civilian employee of the Navy, and
the Navy had not recalled him to active duty for the court-martial 1”7

With respect to issues pertinent to this article, the COMA rejected
Allen’sargument that “ because he was not paid thefull pay and allowances
of asenior chief petty officer while confined awaiting trial, he has suffered
pretrial punishment in violation of Article 13 . . . .”1’® The court deter-
mined that Allen’s pay entitlements were statutorily determined and that as
aretiree who had not been recalled to active duty for court-martial, Allen
was only entitled to retired pay. Accordingly, because Allen was entitled
only to retired pay while in pretrial confinement, he was not subjected to
pretrial punishment violative of Article 13.17°

Allen also challenged his reduction in rate pursuant to Article 58a.
Significantly, the COMA agreed with Allen and held that because he “was
tried as aretired member, he could not be reduced for these offenses by the
court-martial or by operation of Article 58a.”1%0 The COMA based its
decision onthree factors. (1) the conclusion of an academic that forfeiture
of pay and reduction in grade was not required to satisfy military interests
in court-martial of retirees and reservists;18! (2) consistency “with the
long-standing proposition that a transfer of a servicemember to the retired
listisconclusivein all aspectsasto grade and rate of pay based on. . . years
of service;” 182 and (3) a Comptroller General opinion holding that amem-

174. A Navy court-martia convicted Allen of

seven specifications of disobeying a general order involving security
regulations in violation of Article 92[,] . . . two specifications aleging
espionage activity in violation of Article 1064,] . . . and one specifica-
tion of violating the federal espionage statute of 18 U.S.C. § 793(d)
alleged under Clause 3 of Article134. . ..

Id. at 611.

175. 1d.

176. Allen, 33 M.J. at 210 & n.2.

177. Allen, 28 M.J. at 611 n.1; 31 M.J. at 582. Allen was employed “as a civilian
reproduction clerk at the Naval Telecommunications Command Center, Naval Base, Subic
Bay, Republic of the Philippines (NTCC).” Allen, 31 M.J. at 582.

178. Allen, 33 M.J. at 214.

179. Id. at 215.

180. Id. at 216.

181. Id. (citing Bishop, supra note 13, at 356-57).

182. Id. (citing 10 U.S.C. § 6332).
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ber of the Fleet Reserve who, while on active duty, was reduced in rating
astheresult of court-martial action, should be paid at his higher rating once
returned to an inactive status.183

While on appeal before the Navy-Marine Court of Military Review
(NMCMR), Allen asserted that his convictionsfor disobeying security reg-
ulations, in violation of Article 92, should be dismissed “because as a
retired member of the regular Navy he is not subject to the orders of an
active duty flag officer.”®* Focusing on Allen’s susceptibility to military
jurisdiction as a retired member of the regular Navy, the NMCMR found
no merit to Allen’s argument.8> The COMA did not review thisissue on

appeal.

A Coast Guardsman, who alleged that he should have been placed on
the TDRL rather than retained on active duty, challenged the exercise of
military jurisdiction over him after being convicted of the wrongful use of
cocaine. In United Satesv. Rogers,8 the accused argued that he had been
placed on the TDRL by the Chief, Office of Personnel and Training, but
that someone without authority had modified the effective date of his
retirement so that he was not properly on active duty at the time of his
court-martial.'8’ The court rejected the argument, adopting the govern-
ment’s position “that a member remains on active duty subject to jurisdic-
tion for trial by Court-Martial absent delivery of adischarge certificate.” 188
Alternatively, the court pointed out that the military would have retained
jurisdiction over Rogers as aretiree pursuant to Article 2, UCMJ.18°

In United Sates v. Soan,*° a retired Army Sergeant Major pled
guilty to charges of carnal knowledge and committing indecent actswith a
child (his daughter). The misconduct occurred while Sloan was still on
active duty.’®> The accused challenged the Army’s jurisdiction, arguing
that the convening authority lacked the authority to refer his case to court-

183. Id. (citing Pay-Retainer-Effect of Active Duty Pay Reduction Etc., by Court-
Martial Sentence, 20 Comp. Gen. 76, 78 (1940)).

184. Allen, 31 M.J. at 636.

185. Id. at 636-37.

186. 30 M.J. 824 (C.G.C.M.R 1990).

187. Id. at 827-28.

188. Id. at 828 (citations omitted).

189. Id.

190. 35M.J. 4 (C.M.A. 1992).

191. Id. at 5. Charges were preferred against Sloan a month before his retirement,
but efforts to revoke Sloan’s retirement were unsuccessful. 1d.
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martial absent the approval of Headquarters, Department of the Army, and
the Secretary of the Army. Sloan argued that by “Army regulation and pol-
icy, ‘Army retirees have an additional protection not afforded the retirees
from the other services,’” and that authority had been withdrawn to the
Secretarial level to dispose of cases involving retirees.’®2 The COMA
rejected Sloan's position, reasoning that (1) the applicable regulation
became effective after Sloan’'s court-martial; (2) even if the regulation
merely codified existing Army policy, there was no evidence that the
proper authority had withdrawn court-martial authority; (3) policy did not
riseto thelevel of law; (4) the accused could not assert the regulatory con-
straints against the Army unless the regul ation was promul gated to protect
his rights, which it was not; and (5) the policy’s language was “ by its own
terms hortatory, rather than mandatory.”1% Clearly, the COMA saw no
safe harbor for a retired accused in the Army’s regulation and policy
restricting the exercise of military jurisdiction over this class of service
members.

In Sands v. Colby,'%* aretired Army Sergeant Major employed by the
United Statesin Saudi Arabia was ordered to active duty to stand trial for
alegedly murdering his wife in their government quarters.’®> Before tak-
ing action, the United States negotiated the jurisdiction issue with Saudi
officials.’® Denying the accused’s petition for a writ of mandamus on
jurisdictional and speedy tria grounds, the ACMR merely reiterated the
well-established law in this area; holding, in relevant part, that because
Sands was a retired member of the Regular Army receiving pay, he was
subject to court-martial jurisdiction, and the Army was authorized to recall
him to active duty to stand trial .1%”

A more recent case was that of United Sates v. Sevenson.!®® In that
case aNavy Corpsman on the TDRL, charged with rape, successfully sup-
pressed at trial DNA evidence obtained from blood taken from him while
a patient at a Veterans Administration hospital. After an unsuccessful
appeal to the Navy-Marine Court of Criminal Appeals, the government
filed an Article 67(a)(2) certification of theissue with the Court of Appeals
for the Armed Forces (CAAF).1% Reversing the lower court, the CAAF

192. 1d. at 7.

193. 1d. at 8-9.

194. 35M.J. 620 (A.C.M.R. 1992).
195. 1d. at 620-21.

196. 1d. at 620.

197. 1d. at 621.

198. 53 M.J. 257 (2000).
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held that Military Rule of Evidence 312(f)?® applies to retirees on the
TDRL, paving the way for the admission of the DNA evidence. Explain-
ing the status of such aretiree, the CAAF characterized the TDRL as “a
‘temporary’ assignment, not a permanent separation from active duty,” and
“underscore[d] the continuing military status of a member on the TDRL,
even if the member is not then performing regular duties.”?°* Further, the
court noted that even if a service member onthe TDRL iseventually deter-
mined to be unfit for active duty and retired, disability retirees till retain
their military status and remain subject to recall.?%?

The most recent published case discussing military jurisdiction over
retirees is United Sates v. Morris, 2% which involved the prosecution of a
Marine noncommissioned officer (NCO) who had been transferred to the
Fleet Marine Corps Reserve upon the compl etion of twenty years of active
duty. Nearly three years after Morris's transfer to the Fleet Marine Corps
Reserve, the Secretary of the Navy approved a Marine Corps request to
recall the accused to active duty for court-martial.2%* Eventually, Staff Ser-

199. Id.
200.

Nothing in this rule [dealing with admissibility of evidence obtained
from “body views and intrusions’] shall be deemed to interfere with the
lawful authority of the armed forces to take whatever action may be to
preserve the health of a servicemember. Evidence or contraband
obtained from an examination or intrusion conducted for avalid medical
purpose may be seized and is not evidence obtained from an unlawful
search or seizure within the meaning of Mil. R. Evid. 311.

Id. at 259.

201. Id.

202. Id. at 260.

203. 54 M.J. 898 (N-M. Ct. Crim. App. 2001). On 12 July 2002, the Navy-Marine
Court of Criminal Appeals issued an opinion addressing court-martial jurisdiction over a
retired first class petty officer, but subsegquently vacated its decision on 29 August 2002. In
United Sates v. Huey, 2002 CCA LEXIS 156 (N-M. Ct. Crim. App. July 12, 2002), the
retired petty officer, who had been aNavy civilian employeein Okinawa at the time of the
charged misconduct, challenged his convictions for rape, forcible sodomy, and indecent
assault, arguing in part that the exercise of court-martia jurisdiction violated his rights
under the Due Process Clause of the Fifth Amendment. Id. at *2-4. Rejecting Huey’sasser-
tion that because the likelihood of being recalled to active duty was so remote that he was
effectively in a civilian status, the court dismissed Huey’s factual position as neither per-
suasive nor dispositive and reiterated a court-martial’s “power to try a person receiving
retired pay.” Id. at *4. However, the court subsequently vacated its opinion, and the
advance sheet was withdrawn from publication. Huey v. United States, 2002 WL 1575234
(N-M. Ct. Crim. App. Aug. 29, 2002).
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geant Morris pled guilty to sexual misconduct involving his juvenile
daughter.20°

On appeal, Morris challenged military jurisdiction over him, arguing
in part that the omission of his reserve obligation termination date on his
Certificate of Release or Discharge from Active Duty (DD Form 214)
meant that he could not be recalled for court-martial.?®® The court sum-
marily rejected the defense position that the omission on Morris's DD
Form 214 had any impact on his susceptibility to military jurisdiction.?’
The court posited that Articles 2 and 3, UCMJ, were sufficient by them-
selvesto establish military jurisdiction.?® Finally, the court held that Rule
for Courts-Martial 204(b)(1), which requiresthat “[a] member of areserve
component must be on active duty prior to arraignment at a general . . .
court-martial,”2% did not apply to retirees and members of the Fleet
Reserve or Fleet Marine Corps Reserve.?10

IV. The Pension Question

The characterization of military retired pay as either “property” or as
“reduced pay for reduced services’ has been an issue relevant to military
divorce proceedings,?'! and asthis article addresses, remains an issue with
respect to the continued extension of military jurisdiction over retired

204. Morris, 54 M.J. at 899.

205. Id. at 898. Morris “plead guilty to carna knowledge, sodomy, indecent acts,
and indecent liberties . . . against his daughter, who was under the age of 16 at the time of
the offenses.” 1d.

206. 1d. at 899.

207. 1d. Morris dso argued that he had not received retainer pay and was not on
active duty at the time of the court-martial, but the court found neither argument to be sup-
ported by the evidence. 1d.

208. Id. at 900. Article 3(a) provides that

aperson who isin a status in which the person is subject to this chapter
and who committed an offense against this chapter while formerly in a
status in which the person was subject to this chapter is not relieved from
amenability to the jurisdiction of this chapter for that offense by reason
of atermination of that person’s former status.

UCMJart. 3(a) (2002). Inshort, Morrisdid not escape military jurisdiction for crimes com-
mitted on active duty merely by his transfer to the Fleet Marine Corps Reserve.

209. MANUAL FOrR CourTs-MARTIAL, UNITED STATES, R.C.M. 204(b)(1) (2002) [here-
inafter MCM].

210. Morris, 54 M.J. at 901.
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members of the regular components.?*? For purposes of asset division in
divorce proceedings, this issue has been largely resolved through the
enactment of the Uniformed Services Former Spouses Protection Act
(USFSPA)?13 and the Supreme Court decision in Barker v. Kansas.?* The
modern treatment of military retired pay as something akin to a mere pen-
sion, however, calls into question one rationale justifying the exercise of
court-martia jurisdiction over military retirees, that is, the characterization
of military retired pay as reduced pay for reduced services.?’> This
rationale for the exercise of court-martial jurisdiction over retired mem-
bers of the regular components maintains that if aretireeis receiving mil-
itary retired pay, abeit for reduced services, the retiree should be subject
to the Uniform Code of Military Justice. In short, proponents maintain that
a military retiree is not merely a pensioner, but is an integral—al beit
dormant—member of the armed forces available to be recalled to active
duty in times of war or national emergency. Retired pay isnot likeacivil-
ian pension; it is more akin to a form of retainer pay. Recent changes to
military retired pay statutes and the USFSPA, however, have undermined
this rationale for the continued exercise of court-martial jurisdiction over
military retirees.

A. Historic Treatment of Retired Pay

Beforethe Civil War, retired officersdid not receiveretired pay unless
their retirement was attributable to disability.?1® In 1861, the first Army

211. SeeMajor Mary J. Bradley, Calling for a Truce on the Military Divorce Battle-
field: A Proposal to Amend the USFSPA, 168 MiL. L. Rev. 40 (2001), for a detailed study
of the Uniformed Services Former Spouses' Protection Act and the current debate to amend
it.

212. See 10 U.S.C.A. 8 802(a)(4) (West 1998 and 2001 Supp.); supra note 72.

213. Uniformed Services Former Spouses Protection Act, Pub. L. No. 97-252, 96
Stat. 730 (1982) (codified asamended at 10 U.S.C. §§ 1072, 1076, 1086, 1408, 1447-1448,
1450-1451 (2000)).

214. 503 U.S. 594 (1992).

215. See, e.g., Hooper v. United States, 326 F.2d 982, 987 (Ct. Cl. 1964). In Hooper,
the court held the exercise of military jurisdiction over aretired naval officer to be consti-
tutionally valid because Hooper was part of the land and naval forces of the United States.
Id. (citing U.S. Consr. art. I, 8 8). Inreaching its conclusion, the court reasoned: “We say
this because the salary [Hooper] received was not solely recompense for past services, but
ameans devised by Congress to assure his availability and preparedness in future contin-
gencies. He had a direct connection with the operation of the ‘land and naval forces.’” Id.

216. See Marjorie Rombauer, Marital Satus and Eligibility for Federal Satutory
Income Benefits: A Historical Survey, 52 WasH. L. Rev. 227, 228-29 (1977).
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retired list was established for officers.?l” The characterization of military
retired pay as “reduced pay for reduced services’ can be traced to a post-
Civil War case, United Satesv. Tyler.?!® Captain Richard W. Tyler entered
the Army as an enlisted soldier in 1861, was appointed as a lieutenant in
1864, and retired in 1870 duetoinjuries. In 1880, Captain Tyler petitioned
theU.S. Court of Claimstoincrease hisretired pay based upon statutes that
provided pay increases for longevity of military service. Tyler asserted
that the applicable statutes made no distinction regarding pay increasesfor
longevity between active duty officers and retired officers.?'® The Court
of Claims held that the applicable pay statutes*?° allowing longevity pay
for every fiveyears of servicedid apply to retired officers because they “do
not cease to bein service by the mere fact of being placed on theretired list
and relieved from active duties.” 21 Accordingly, the Court of Claims held
that Captain Tyler was entitled to judgment in the amount of $1203.14 for
additional longevity pay, including the approximately ten years of service
as aretired officer.??

On appeal, the U.S. Supreme Court examined the applicable statutes
and determined that there was a “manifest difference in the two kinds of
retirement, namely, retiring from active service and retiring wholly and
altogether from the service.”?® Officers wholly retiring from the service
received a lump sum payment of one year’s pay and allowances of the
highest rank they held and their connection to the government was
ended.??*

The ultimate issue in Tyler was whether an officer retired from active
service was “considered in the service within the meaning of sect[ion]

217. See House, supra note 3, at 113 (citing Act of Aug. 3, 1861, 12 Stat. 289, 290,
which applied to both officers of the Army and the Marine Corps).

218. 105 U.S. 244 (1881).

219. Tyler v. United States, 16 Ct. Cl. 223 (1880).

220. The government attorney unsympathetically characterized retirement pay asa
“pure gratuity, and most of those who receive it have been practically forced out of their
positionsin the active service, because they are, asthey have been formally declared to be,
incompetent, and unable longer to perform duty.” 1d. at 235.

221. Id. at 234.

222. Id. at 238.

223. United States v. Tyler, 105 U.S. 244 (1881).

224, Revisep StATUTES, supra note 5, § 1275. Section 1275 of the Revised Statutes
providesthat “officerswholly retired from the service shall be entitled to receive upon their
retirement one year’s pay and allowances of the highest rank held by them, whether by staff
or regimental commission, at the time of their retirement.” Id., quoted in Tyler, 105 U.S at
245,
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1262.7225 |n reaching the conclusion that “retired officers are in the mili-
tary service of the government,” the Supreme Court was persuaded by stat-
utes that permitted retired officers to wear the uniform?26 and to be
assigned to duty at the Soldiers Home,??” detailed to serve as professors
in any college,?? listed as part of the organization of the Army,?2° and sub-
ject to therulesand articles of war.23® Although the Supreme Court did not
expressy characterize the retired pay received by an officer retired from
active service as " reduced pay for reduced service,” the Court did state that
the“ compensation [retired pay] iscontinued at areduced rate, and the con-
nection [with the government] is continued.” 231

Although the Tyler decision was a post-Civil War military pay case
based upon an interpretation of then-applicable pay statutes, the military
relied upon Tyler as support to extend military jurisdiction to military retir-
ees. Inacaseof firstimpression, Rear Admiral Selden G. Hooper, aretired
officer of the Regular Navy, challenged the exercise of court-martial
authority by naval authorities against him for violations of the Uniform
Code of Military Justice.23? The authority to subject aretiree to court-mar-
tial derives from Article I, section 8 of the Constitution, which provides
that “Congress shall have the power “[tJo make Rules for the Government
and Regulation of the land and naval Forces.”?*® The question in Hooper
was whether the retired Admiral was part of the “land and naval forces’

225, Tyler, 105 U.S. at 245. The Act of July 15, 1870, 16 Stat. 320, ch. 294, § 1262
(1870), provides, “ There shall be allowed and paid to each commissioned officer below the
rank of brigadier-general, including the chaplains, and others having assimilated rank or
pay, ten per centum of their current yearly pay for each term of five years' service.” Id.

226. Tyler, 105 U.S. at 245. Revised Statute § 1256 providesthat the “ officersretired
from active service shall be entitled to wear the uniform of the rank on which they may be
retired.” ReviseDp STATUTES, supra note 5, § 1256.

227. Tyler, 105 U.S. at 245. Revised Statute 8 1259 provides that “they may be
assigned to duty at the Soldiers Home.” Revisep SraTuTes, supra note 5, § 1259.

228. Tyler, 105 U.S. at 245. Revised Statute 8 1260 provides that “they may be
detailed to serve as professorsin any college.” REevisep STATUTES, supra note 5, § 1260.

229. Tyler, 105 U.S. at 245. Revised Statute 8 1094, states “ specifically by a cata-
logue of twenty-eight items, of what the army of the United States consists, and the twenty-
seventh item of this enumeration is ‘the officers of the army on the retired list.”” Revisep
STATUTES, supra note 5, § 1094. Current statutes also provide that the Regular Army
includesretired officers. 10 U.S.C.A. § 3075(b)(3) (West 1998 and 2001 Supp.); see supra
note 8.

230. Tyler, 105 U.S. at 245.

231. Id.

232. United Statesv. Hooper, 26 C.M.R. 417 (C.M.A. 1958) (citing United Statesv.
Tyler, 105 U.S. 244, 245-46 (1881)).

233. U.S. Const. art. I, § 8.
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and thus subject to court-martial jurisdiction for illegal acts committed
after retirement. In resolving this question, the Court of Claims looked to
Supreme Court precedent for support that a retiree is considered a part of
theland and naval forces,23* and as such, is subject to military jurisdiction.
Relying upon United Sates v. Tyler,23 the court decided that Admiral
Hooper was a part of the land and naval forces, reasoning that

the salary he received was not solely recompense for past ser-
vices, but ameans devised by Congressto assure his availability
and preparedness in future contingencies. He had a direct con-
nection with the operation of the “land and naval forces.” Thus,
he formed a part of the vital element of our national defense and
it naturally follows that he should be subject to military disci-
pline.236

In civil cases, the courts also treated military retired pay as “reduced
pay for reduced services’ rather than as a mere pension for past services
rendered. InLemlyv. United Sates,?3” aNaval Reserve Officer challenged
the denia of disability-retired pay by the Navy. In addressing its jurisdic-
tion over claimsfor retirement pay matters, the Claims Court distinguished
between a pension and retirement pay. A pension is*“paid after the service
has been performed without any regard to the actual performance of ser-
vice as a gratuitous recognition of a moral or honorary obligation of the
government.”2¥® As such, the government has no control over a person
receiving a pension.?3® Conversely, retirement pay is a “continuation of
active pay on areduced basis’ paid to “an officer [ill] inthe service of his
country even though on the retired list.” 24

Over adecade later, in Hostinsky v. United Sates,?*! aretired officer
of the Regular Navy sought to retain his military retired pay in addition to
receiving pay from atemporary appointment as a fire and damage control
superintendent with the Department of Commerce, despite a statute that

234. See Hooper v. United States, 326 F.2d 982, 985, 987 (Ct. Cl. 1964).

235. 105 U.S. at 244.

236. Hooper, 326 F.2d at 987.

237. 109 Ct. Cl. 760, 763 (1948).

238. Id. at 762.

239. 1d. (“*When aperson ispensioned ‘off’ by the government, that government no
longer has any control over hisservices. Heisactualy al through serving the government
and yet he receives his pension aslong as he lives.”).

240. Id. at 763.

241. 154 Ct. Cl. 443 (1961).
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prohibited payment to any person holding two public offices simulta-
neously.?*> The court determined that the statute prohibited the retired
officer from receiving compensation from both offices. Specifically, the
court stated that an “ officer in the Navy, though retired, is still an officer.
He continues to draw pay as aretired officer; he drawsit because heisstill
an officer. . . . Heisstill subject to naval discipline.” %4

Post-Vietnam era civil cases continued to treat military retired pay as
“reduced pay for reduced services.” In Costello v. United Sates,?* the
Ninth Circuit reaffirmed the holdings of United Sates v. Tyler?*> and
Lemly v. United Sates.?*6 In Costello, military retirees challenged the ret-
roactive application of a statutory amendment that linked increases in
retired pay to a cost of living index rather than to increases in the active
duty pay scales. Plaintiffs asserted that military retired pay is deferred
compensation for past services, which cannot be altered prospectively.
The Ninth Circuit dismissed this position as contrary to the long estab-
lished position stated in Tyler in 1881 that retired pay is “reduced pay for
reduced services.”2*’ Furthermore, the Ninth Circuit distinguished retired
pay from bonus payments made to soldiersin United Satesv. Larionoff.24
In Larionoff, the Court stated that a variable re-enlistment bonus is not a
pay raise earned as service is performed, but rather is a bonus payment
earned when the soldier agrees to extend his active service. Retirement
pay, on the other hand, “ does not differ from active duty pay in itscharacter
aspay for continuing service.”2*® Almost one hundred years after the deci-
sionin Tyler, the Supreme Court would again be confronted with the unre-

242. The Act of July 31, 1894, 28 Stat. 162, 205, as amended by Act of May 31,
1924, 43 Stat. 245, 5 U.S.C. § 62, provides, in pertinent part, that: “No person who holds
an office the salary or annua compensation attached to which amounts to the sum of two
thousand five hundred dollars shall be appointed to or hold any other office to which com-
pensation is attached unless specially heretofore or hereinafter specially authorized thereto
by law.” 1d.

243. Hostinsky, 154 Ct. Cl. at 446.

244, 587 F.2d 424, 426 (1978), cert. denied, 442 U.S. 929 (1979).

245. 105 U.S. 244 (1881).

246. 109 Ct. Cl. 760 (1948). Seealso Berkey v. United States, 361 F.2d 983, 987 n.9
(Ct. Cl. 1966) (retired pay has generally not been considered a pension, grant, or gratuity,
but as something the serviceman earns and has earned).

247. Costello, 587 F.2d. at 426.

248. 431 U.S. 864 (1977).

249. Costello, 587 F.2d at 427.
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solved issue of whether military retired pay is “reduced pay for reduced
services” in the seminal case of McCarty v. McCarty.?

B. Impact of McCarty v. McCarty

At thetime of the McCarty decisionin 1981, three basic forms of mil-
itary retirement existed.?! Today, an eligible officer may submit avolun-
tary retirement request after serving twenty years of military service to
receiveretired pay. Military retired pay isunlike atypical civilian pension
in many respects. Unlike acivilian pension plan, a soldier does not make
periodic contributions to fund his retirement plan, but is funded by the
annual appropriations approved by Congress.?>? Further, military retired
pay does not vest until the soldier has served at least twenty years of active
service or is entitled to receive retired benefits for disability.?>® Upon the
death of the military member, the retired pay terminates and does not pass
to the heirs of the soldier.?>*

McCarty became a landmark decision concerning the treatment of
military retired pay upon divorce. Before the McCarty decision, some
state courts considered military retired pay as a marital asset subject to
division upon divorce.?® These state courts applied their respective state
laws in determining the apportionment and division of retired military pay.
Other states followed the “reduced pay for reduced compensation” charac-

250. 453 U.S. 210 (1981).

251. The three basic types of military retirement are disability retirement, reserve
retirement, and nondisability retirement. This article focuses on the treatment of nondis-
ability retirement pay. At the time of the McCarty decision, voluntary nondisability retire-
ment pay was governed by 10 U.S.C.A. § 3911 (West 1981).

252. Barker v. Kansas, 503 U.S. 594, 598 (1992).

253. 10 U.S.C.A. § 3911 (West 2001). To supplement military retired pay, Section
661 of the National Defense Authorization Act for Fiscal Year 2000, Pub. L. No. 106-65,
113 Stat. 512, amended 37 U.S.C. § 211 to provide a Thrift Saving Plan for military per-
sonnel. Unlike military retired pay, tax deferred contributions and income that accrueto a
military member’s Thrift Savings Plan vest upon payment and its value can readily be
determined.

254. If aretiree purchased the Survivor Benefit Plan (SBP) annuity, the beneficiary
will receive periodic payments upon the death of theretiree. In 1972, Congress enacted the
Survivor Benefit Plan (SBP), Pub. L. No. 92-425, 86 Stat. 706 (codified at 10 U.S.C.A. 88
1447-1455 (West 1976)). Under the SBP, aretireeisautomatically enrolled unless he affir-
matively disenrollsfrom the plan with the consent of the spouse. 10 U.S.C.A. § 1448 (West
1998 and 2001 Supp.). The SBP is partialy funded by the government, but does require
contributions by the retiree.
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terization and ruled that military retired pay was not marital property sub-
ject to dissolution upon divorce.?>®

Colonel McCarty, an Army physician, had served about eighteen
years of active military service at the time he filed for divorce in Califor-
nia. In California, state community property laws provided that a state
court must divide the community property and quasi-community property
of the parties. >’ Community property consists of all property owned in
common by husband and wife that was acquired during the marriage by
means other than an inheritance or a gift to one spouse.?® Quasi-com-
munity property is“all real or personal property, wherever situated hereto-
fore or hereafter acquired . . . [by] either spouse while domiciled elsewhere
which would have been community property if the spouse who acquired
the property had been domiciled in California at the time of its acquisi-
tion.” %> Each spouseis deemed to contribute equally to the marital assets,
and likewise, should share equally in the marital property upon divorce.?%

McCarty listed his* military retirement benefits” as his separate prop-
erty, whereupon hiswife countered that such property was “ quasi-commu-
nity property” and thereby subject to division by the state court. The
California Superior Court determined that military retired pension and

255. See, eg., Chisnell v. Chisnell, 267 N.W.2d 155 (Mich. Ct. App. 1978), cert.
denied, 442 U.S. 940 (1979) (a military pension treated as deferred compensation for ser-
vices rendered before retirement and, as such, is considered a marital asset by virtue of the
spouse’s contribution to the marriage); In re Marriage of Coram, 408 N.E.2d 418 (lIl. App.
Ct. 1978) (recognizing amarital property interest in military retirement benefits where the
rights thereto were acquired during marriage whether the interest was vested or not and
contributory or noncontributory).

256. Seelnre Marriage of Ellis, 538 P.2d 1347 (Colo. Ct. App. 1975); United States
v. Williams, 370 A.2d 1134 (Md. 1977); ElImwood v. ElImwood, 244 S.E.2d 668 (N.C.
1978); Ablesv. Ables, 540 SW.2d 769 (Tex. Civ. App. 1976).

257. McCarty v. McCarty, 453 U.S. 210, 216 (1981) (citing CaL. Civ. Cope ANN. §
4800 (&) (1981)).

258. Hisquierdo v. Hisquierdo, 439 U.S. 572, 578 (1979) (citing CaL. Civ. Cope ANN.
§687 (1954)). Community property contrasts with separate property, which includes assets
owned by a spouse before marriage or acquired separately by a spouse during marriage
through gift. In community property states, ownership turns on the method and timing of
acquisition, while the traditional view in common law states is that ownership depends on
title. Under community property laws, property that is classified as separate property is not
considered part of the martial estate and belongs to its owner upon dissolution of the mar-
riage and is not apportioned. Id.

259. McCarty, 453 U.S. at 217 (citing CaL. Civ. Cope AnN. § 4803).

260. Id. at 216 (citing Hisquierdo, 439 U.S. at 577-78).
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retirement benefits were subject to division as quasi-community property
upon dissolution of marriage.?%!

On appeal to the Supreme Court, Colonel M cCarty made two compel -
ling arguments. He asserted that because “military retired pay in fact is
current compensation for reduced, but currently rendered, services. . .
[such] pay may not be treated as community property to the extent that it
is earned after the dissolution of the marital community.”2%? In support of
this position, Colonel McCarty cited to Tyler and Hooper. Military retired
pay should not be considered as part of the marital community, he argued,
because it is not a pension, but rather future income earned by future
reduced services. Assuch, military retired pay is earned after the dissolu-
tion of the marital community.?%® In dicta, the Court appeared to agree
with Colonel McCarty’s characterization of military retired pay; however,
it did not decide the case upon thisissue.?®* Instead, the Court focused on
Colonel McCarty’s second argument, that federal statutory law preempts
the application of state community property law. Specifically, Colonel
McCarty argued that the “application of community property law conflicts
with the federal military retirement scheme regardless of whether retired
pay is defined as current or as deferred compensation.” 26°

After a detailed examination of federal retirement plans, the Court
concluded that a conflict existed between the federal retirement scheme
intended by Congress and state community property laws.?%6 Congress
intended the military retired system to provide for retirees and to meet the
personnel management needs of the active military force, and to attract and
retain personnel for the military.?®” To permit state community property
laws to divide military retired pay “threatens grave harm to clear and sub-

261. TheCdliforniaCourt of Appealsaffirmed, relying onInre Marriage of Fithian,
517 P2d 449 (Cadl. 1974), cert. denied, 419 U.S. 825 (1974) (military retirement pay is
properly subject to division as community property upon divorce).

262. McCarty, 453 U.S. at 221.

263. Id.

264. The Court cited factors that distinguish military retired pay from atypical pen-
sion, such as remaining amember of the Army, being subject to the Uniform Code of Mil-
itary Justice, potential to forfeit al retired pay if engaged in certain activities, and being
subject to recall to active duty. “These factors have led several courts, including this one,
to concludethat military retired pay isreduced compensation for reduced current services.”
Id. at 221-22.

265. Id. at 223.

266. Id. at 232.

267. Id. at 232-33.
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stantial federal interests.”?%® The Court concluded that applying the state
community property lawsto military retired pay “sufficiently injure[s] the
objectives of the federal program to require nonrecognition”2%° of the state
community property laws. The Court determined that upon balancing the
threatened objectives of the federal program involved to the stateinterests,
federal preemption applied. It held that military retired pay was not sub-
ject to division upon divorce as community property.2”0

The Court did recognize that the “plight of an ex-spouse of a retired
service member is often a serious one,” deserving of congressional rem-
edy.?’1 Justice Blackmun stated:

Congress may well decide, asit hasin the Civil Service and For-
eign Service contexts, that more protection should be afforded a
former spouse of aretired service member. This decision, how-
ever, isfor Congressalone. We very recently have reemphasized
that in no area has the Court accorded Congress greater defer-
ence than in the conduct and control of military affairs.2’2

C. Impact of the Uniform Services Former Spouses Protection Act (USF-
SPA), 10 U.S.C. § 1408 (2000)

In 1982, Congress enacted the Uniformed Services Former Spouses
Protection Act (USFSPA), 10 U.S.C. § 1408, in response to the McCarty
decision.?”? The USFSPA permits state courts to treat disposable retired
pay?’* as marital property when apportioning the marital estate between
divorcing parties, and provides a method for enforcement of court orders
through the Department of Defense.?”®> The USFSPA does not provide to
the former spouse an automatic entitlement of a portion of amember’s pay,
but does provide state courts the right to distribute military retired pay
according to state marital law. Further, Congress placed somelimitsonthe
division of retired pay by state courts. States can only divide “disposable
retired pay,” not gross pay,2’® former spouses cannot assign their right to
retired pay,2’’ courts cannot order a member to retire to begin payment of
retired pay to the former spouse,?’® and the maximum amount of retired
pay payable is limited to fifty percent of disposable retired pay.?’°

268. 1d. at 232.
269. Id.

270. Id. at 236.
271. Id. at 235-36.
272. 1d.
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Although the enactment of the USFSPA was designed to create a fair and
equitable processto divide military retired pay upon divorce, the USFSPA
has required amendment several times to address various perceived
inequities in its application.2&

1. Impact of USFSPA

Although the USFSPA gives state domestic courts the authority to
divide military retired pay upon divorce, the determination of a fair and
equitable division of military retired pay is no easy task. Unlike avested
civilian retirement plan or 401(k) stock plan, the military retirement pen-
sion is noncontributory, payments terminate upon the death of the soldier,
and accumulate no cash value. The amount of payments madeto amilitary

273. Department of Defense Authorization Act, 1983, Pub. L. No. 97-252, 96. Stat.
718, 730 (1982). The USFSPA was signed into law on 8 September 1982, and became
effective 1 February 1983, applying retroactively to the date of the McCarty decision, 26
June 1981. 10 U.S.C. § 1408 (c)(1) (2000). It isevident from the legislative history that
Congressintended to abrogate all effects of the McCarty decision and place state courtsinto
apre-McCarty position.

The purpose of this provision isto place the courts in the same position
that they were in on June 26, 1981, the date of the McCarty decision,
with respect to treatment of nondisability military retired or retainer pay.
The provision is intended to remove the federal pre-emption found to
exist by the United States Supreme Court and permit State and other
courts of competent jurisdiction to apply pertinent State or other lawsin
determining whether military retired or retainer pay should be divisible.
Nothing in this provision requires any division; it leaves that issue up to
the courts applying community property, equitable distribution or other
principles of marital property determination and distribution. This
power is returned to the courts retroactive to June 26, 1981. Thisretro-
active application will at least afford individuals who were divorced (or
had decrees modified) during the interim period between June 26, 1981
and the effective date of this legislation the opportunity to return to the
courts to take advantage of this provision.

S. Rep. No. 97-502 (1982), reprinted in 1982 U.S.C.C.A.N. 1596, 1611. See, e.g., Keenv.
Keen, 378 N.W.2d 612, 614 (Ct. App. Mich. 1985) (the object of the USFSPA was to ret-
roactively subject the disposition of military pensions in divorce actions to state law as it
existed before that date); Koppenhaver v. Koppenhaver, 678 P.2d 1180 (N.M. App. 1984);
Castiglioni v. Castiglioni, 471 A.2d 809 (N.J. Super. Ct. 1984); Menard v. Menard, 460 So.
2d 751 (La. App. 1984); Harrell v. Harrell, 684 S\W.2d 118 (Tex. App. 1984); Faught v.
Faught, 312 S.E.2d 504 (N.C. App. 1984); Coates v. Coates, 650 S.W.2d 307, 311 (Mo.
App. 1983); Smith v. Smith, 458 A.2d 711 (Ddl. Fam. Ct. 1983).
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retiree will fluctuate based upon the number of years that the member sur-

274. The definition of disposable retired pay has changed several times since the
enactment of the USFSPA. Initially, disposable retired pay included gross nondisability
retired pay less amounts which “are owed by that member to the United States,” tax pay-
ments, SBP premiums, and offsets due to the receipt of Veteran's Administration disability
benefits. Pub. L. No. 97-252, § 1002(a), 96 Stat. 730, 731. Since then, Congress has
amended the definition several times. See Pub. L. No. 99-661, 8§ 644, 100 Stat. 3887
(1986); Pub. L. No. 100-26, § 7(h)(1), 101 Stat. 273 (1987); Pub. L. No. 101-189, §
653(a)(5)(A), 103 Stat. 1462 (1989); Pub. L. No. 101-510, § 555(b)(1), 104 Stat. 1569
(1990); Pub. L. No. 104-193, § 362, 110 Stat. 2246 (1996). The current definition of dis-
posable retired pay includes pre-tax grossretired pay less amounts that

(A) are owed by that member to the United States for previous overpay-
ments of retired pay and for recoupments required by law resulting from
entitlement to retired pay;

(B) are deducted from the retired pay of such member as aresult of for-
feiture of retired pay ordered by a court-martial or asaresult of awaiver
of retired pay required by law in order to receive compensation under
title 5 or title 38;

(C) in the case of a member entitled to retired pay under chapter 61 of
thistitle, are equal to the amount of retired pay of the member under that
chapter computed using the percentage of the member’s disability on the
date when the member was retired (or the date on which the member’s
name was placed on the temporary disability retired list); or

(D) are deducted because of an election under chapter 73 of thistitle[10
U.S.C. §8 1431-1446] to provide an annuity to aspouse or former spouse
to whom payment of a portion of such member’s retired pay is being
made pursuant to a court order under this section.

10 U.S.C. § 1408(a)(4) (2000).
275. 10 U.S.C. § 1408(c)(1), (d)(1).

After effective service of process on the Secretary concerned of a court
order providing for the payment of child support or alimony or, with
respect to adivision of property, specificaly providing for the payment
of an amount of the disposable retired pay from amember to the spouse
or aformer spouse of the member, the Secretary shall make payments. .
. from the disposable retired pay of the member to the spouse or former
spouse.

Id. § 1408(c))(1).
276. 1d. § 1408(a)(4), (©)(1).
277. 1d. § 1408(c)(2).
278. Id. § 1408(c)(3).
279. Id. § 1408(€)(1).
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vives after retirement. Although it ispossibleto estimate the “present cash
value” of amilitary pension based upon actuarial tables, such figures are
dependent upon the member fulfilling the assumptions of the actuary, i.e.,
living as long as the projected national average. The USFSPA does not
provide a specific formulafor state courtsto follow regarding the division
of disposable retired pay. Generally, the parties use state law formulas to
dividethe military pension.?8! Some states have adopted a“reserved juris-
diction approach,” while others have adopted an “immediate offset”
method to determine the division of the military pension.?®?

2. Post USFSPA Cases

The USFSPA clearly indicates Congress's intent to abrogate al the
applications of the McCarty decision,?® and thus recognized the “long-
standing doctrine that family law matters are the special province of state
courts.” %84 Despite the USFSPA's treatment of military retired pay as
“property,” subsequent decisions by some federal courts indicate that the
enactment of the USFSPA did not alter the characterization of military
retired pay as “reduced pay for reduced services.”?® In United Sates v.

280. Uniformed Services Former Spouses Protection Act, Pub. L. No. 97-252, 96
Stat. 730 (1982) (codified asamended at 10 U.S.C. §§ 1072, 1076, 1086, 1408, 1447-1448,
1450-1451). The most recent proposed amendment was introduced by Congressman Cass
Ballenger during the 107th Congress, 2001. House Bill 1983 (H.R. 1983), the Uniformed
Services Former Spouses Equity Act of 2001, seeks to amend 10 U.S.C. § 1408(c) to ter-
minate military retired paymentsto aformer spouse upon remarriage, calculate retired pay-
ments based upon the retiree’s length of service and pay grade at the time of divorce, and
impose a statute of limitations for seeking division of retired pay. The proposed amend-
ment was not enacted.

281. See AbMINISTRATIVE & CiviL Law DerP'T, THE JupGE ADVOCATE GENERAL'S
ScHooL, U.S. ArRmY, JA 274, UNIFORMED SeRVICES FORMER Spouses’ ProTecTIiON AcT app. P
(1 July 1995), available at http://www.jagcnet.army.mil.

282. The"reserved jurisdiction approach” providesthat the spouse reservesaportion
of the retiree’s military pension asit isreceived, whereas the “immediate offset” generally
requires the retiree to pay the spouse the calculated present cash value of the military pen-
sion based upon actuarial tables or provide other marital property of like value. Seelnre
Marriage of Korper, 475 N.E. 2d 1333 (I1I. App. 1985).

283. See Explanatory Statement of the Com. of Conf. on Pub. L. No. 97-252, H.R.
Conr. Rep. No. 97-749, at 166-68 (1982), reprinted in 1982 U.S.C.C.A.N. 1570-73.

284. SeeHisquierdo v. Hisquierdo, 439 U.S. 572 (1979); United Statesv. Yazell, 382
U.S. 341 (1966); Ex parte Burrus, 136 U.S. 586 (1890).

285. See Cornetta v. United States, 851 F.2d 1372, 1382 (Fed. Cir. 1988) (citing
Hotinsky v. United States, 292 F.2d 508, 510 (Ct. Cl. 1961); United States v. Tafoya, 803
F.2d 140, 142 (5th Cir. 1986)).
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Tafoya, % the defendant appealed from a court order withholding aportion
of his military retirement pay to repay the government for services ren-
dered by apublic defender regarding acriminal tax charge. The Fifth Cir-
cuit Court of Appeals noted that by “some quirk of history, Tafoya's
retirement pay is actually not ‘retirement pay’; it is, instead ‘ current pay’
designed in part to compensate Tafoya for his continuing readiness to
return to duty should his country have need to call upon him.”?’ In Cor-
neta v. United Sates,?® the U.S. Court of Appeals for the Federal Circuit
likewise held, despite the enactment of the USFSPA six years earlier, that
“[r]etired pay is reduced pay for reduced current services.” 28 The Federal
Circuit noted that because retired pay differsin significant respects from a
typical pension or retirement plan,?® military retired pay is reduced com-
pensation for reduced services.?!

Even bankruptcy courts have treated military retired pay as reduced
compensation for future reduced services. In In re Sverling,?% creditors
objected to the debtor’s claim that his military retirement pay was not
property of the estate under 11 U.S.C. § 541(a)(6) (1988). Thisstatute pro-
vides that the bankruptcy estate consists of “all legal or equitable interests
of the debtor in property as of the commencement of the case.”?%® How-
ever, “earnings from services performed by an individual debtor after the
commencement of the case” are not property of the estate.?®* In citing
Tyler and McCarty, the bankruptcy court determined that military retire-
ment pay is “reduced compensation for reduced current services’ and not
part of the bankruptcy estate.?®®

286. 803 F.2d 140, 142 (5th Cir. 1986).

287. 1d. at 143.

288. 851 F.2d 1372 (Fed. Cir. 1988).

289. Id. at 1382 (citationsomitted). SeelLoehv. United States, 53 Fed. Cl. 2, 5(2002)
(“*Retirement’ in the context of the military is something of a misnomer—retired pay,
unlike a typica pension, is not simply compensation for past services, but also ‘reduced
compensation for reduced current services.””) (citation omitted).

290. Some of the distinguishing factors between a military retirement plan and a
civilian pension include the retired officer remaining a member of the Army, remaining
subject to the UCMJ, forfeiture of al or part of hisretired pay if he engagesin certain activ-
ities, and being subject to recall to active duty. Cornetta, 851 F.2d at 1382.

291. 1d.

292. 72 B.R. 78 (Bankr. W.D. Mo. 1987).

293. 11 U.S.C. § 541(a)(6) (1988).

294. 1d.

295. Inre Sverling, 72 B.R. at 78-79.



2003] COURT-MARTIAL JURISDICTION OVER RETIREES 47

D. Impact of Barker

While the McCarty decision may have created confusion among var-
ious state and federal courts over whether retired pay should be character-
ized as“ reduced pay for reduced services,” the Supreme Court clarified the
issue in Barker v. Kansas.?® In Barker v. Kansas, the Supreme Court
examined a Kansas state income tax provision that taxed military retired
pay but did not tax the retired pay of state and local government employ-
ees.?®” Three years earlier in Davis v. Michigan Dep't of Treasury, the
Supreme Court had struck down a Michigan state income tax provision
that taxed federal civil service retirees but not Michigan state and local
government employees.>® In Barker, over 14,000 military retirees taxed
under Kansas's state income tax law from 1984 to 1989 sought declaratory
relief that Kansas income tax discriminated against them in favor of state
and local government retirees, in violation of 4 U.S.C. § 111%*° and the
constitutional principles of intergovernmental tax immunity.3®

Affirming the trial court’s determination that Kansas's state tax law
was constitutional, the Kansas Supreme Court distinguished the Barker
case from the Davis case by finding that there are substantial differences
between the two classes (military retirees and state and local government

296. 503 U.S. 594 (1992).

297. KaN. StaT. AnN. 8 79-3201 et seg. (1989). Kansas statutes exempted federal
civil service retirement system benefits from state tax aswell asretired railroad employees.
Seeid. 88 79-32,117(c) (vii)-(viii) (Supp. 1990). However, the Kansas state lax laws did
not exempt military retired pay, certain employees of the Central Intelligence Agency, offi-
cialsserving in the National Oceanic and Atmospheric Association or the Pubic Health Ser-
vice, and retired federal judges. See Barker, 503 U.S. at 596 n.1.

298. Davisv. Michigan Dep't of Treasury, 489 U.S. 803 (1989). In Davis, a Michi-
gan resident, who was a retired federal government employee, alleged that the Michigan
statute that exempted state retirement benefits from state income tax discriminated against
federal retireesin violation of 4 U.S.C. § 111. Seeid.

299. 4U.S.C. § 111 provides,

The United States consents to the taxation of pay or compensation for
personal service as an officer or employee of the United States, a terri-
tory or possession or political subdivision thereof, the government of the
District of Columbia, or an agency or instrumentality of one or more of
the foregoing, by aduly constituted taxing authority having jurisdiction,
if the taxation does not discriminate against the officer or employee
because of the source of the pay or commission.

4 U.S.C. § 111 (2000).
300. Barker, 503 U.S. at 301.
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retirees) justifying the disparate tax treatment.3> Comparing Tyler and
McCarty, the Kansas Supreme Court concluded that the ultimate distin-
guishing factor between military retirees and state and local government
retirees justifying a disparate taxation policy was that “military retirement
pay is reduced current compensation for reduced current service.”3%? The
U.S. Supreme Court unanimously agreed in Barker3®3 that military retired
pay is not reduced pay for reduced services, but is deferred compensa-
tion.3 The Court agreed military retirees differ in many respects from

301. Barker v. Kansas, 815 P.2d 46 (Kan. 1991), rev'd, 503 U.S. 594 (1992). “The
crucial issuein the case at bar [Barker] is whether the inconsistent taxation of federal mil-
itary retirement benefits is ‘directly related to, and justified by, significant differences
between federal military retirees and state and local government retirees.” Id. at 52. The
defendants (the State of Kansas, the Department of Revenue, and two state officials)
averred that the plaintiffs (military retirees), differ significantly from state and local gov-
ernment retirees under the Kansas Income Tax Act [Kan. StaT. AnN. § 79-3201 et seq.] and
hence, disparate tax treatment is permissible. Specifically, the State asserted that

(1) federal military retirees remain members of the armed forces of the
United States after they retire from active duty; they are retired from
active duty only; (2) federal military retirees are subject to the Uniform
Code of Military Justice (UCMJ) and may be court-martialed for
offenses committed after retirement; (3) they are subject to restrictions
on civilian employment after retirement; (4) federal military retirees are
subject to involuntary recall; (5) federal military retirement benefits are
not deferred compensation but current pay for continued readiness to
return to duty; and (6) the federal military retirement system is noncon-
tributory and funded by annual appropriations from Congress; thus, all
benefits received by military retirees have never been subject to tax.

Id. at 52. The Kansas Supreme Court opined that military pensions are subject to state tax-
ation because, inter alia, military retired pay is reduced pay for reduced current services
that has never been taxed. In contrast, state and local government retirees are completely
severed from employment and have no continuing connection with government employ-
ers, are not subject to government personnel procedures or disciplinary rules, and there are
no restrictions on their post-retirement activities. State and local government employee
retirement benefits are deferred compensation, not current pay that has been funded from

contributions subject to taxation in the year in which the contributions were made. Id.
302. Barker, 815 P.2d at 58.
303. 503 U.S. 594 (1992).
304. Id. at 605 (“[The characterization of] military retirement benefits. . . as current
compensation for reduced current services does not survive anaysis. . . .").
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state and local retirees, but these differences do not “justify the differential
tax treatment” imposed by the Kansas Income Tax Act.3%

In reaching the conclusion that military retired pay is not reduced pay
for reduced services, the Supreme Court first examined the manner in
which retired pay is calculated and paid. A military retiree’s pay is calcu-
lated based on a percentage of base pay commensurate with the rank and
creditable years of service calculated at the time of retirement.3% |f retir-
ees of the same rank received reduced pay for reduced continuing service,
their pay would be equal sincethey would be performing the same reduced
service. However, such is not the case. Military retired pay is calculated
“not on the basis of the continuing duties [the retireg] actually performs,
but on the basis of years served on active duty and the rank attained prior
to retirement.” 3% Based on this formula, this creates disparitiesin retired
pay received by members of the same retired rank that “cannot be
explained on the basis of ‘current pay for current services.”3% |n this
respect, “retired [military] pay bears some of the features of deferred com-
pensation.” 309

Second, the Court distinguished the Tyler and McCarty opinions. In
Tyler, the Court addressed the i ssue of whether an Army Captain, retired in
1870 due to war wounds, was entitled to the same increases in pay that
Congress intended for active-duty officers.31% In holding that certain
retired officers were entitled to the increases in pay, the Court based its
decision upon its analysis of the post-Civil War statutory provisions that
applied to different types of retirees.3! Those “retiring wholly and alto-
gether from the service” 312 under Revised Statue Section 1275 were enti-
tled to receive a one-time payment of one year’s pay and allowances upon
retirement. Their eligibility for any pay increase had been terminated
because their connection to the service had been completely terminated.313
Presumably, such retirees were not subject to the same post-retirement
restrictions applicable to those retiring from active service.3'4 These post-
retirement restrictions led to the Court’s conclusion that such officers are
still inthe military service.3'> Theinterpretation of the post-Civil War stat-
utory provisions applicable to the “uniform treatment of active-duty offic-
ers and the one class of retired officers was crucial to the decision”3% in

305. Id. at 599.

306. Id.; see 10 U.S.C. § 1409 (2000).

307. Barker, 503 U.S. at 599 (citing McCarty v. McCarty, 453 U.S. 210 (1981)).
308. Id.

309. Id.

310. Tyler v. United States, 105 U.S. 244, 245 (1982).
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Tyler. Thus, Tyler “cannot be taken as establishing that retirement benefits
are for all purposes the equivalent of current compensation for reduced
current services.” 3/

In McCarty, the Court did not determine that military retired pay is
reduced pay for reduced services, but decided the case upon the federal
preemption doctrine. The McCarty opinion held that “the application of
[state] community property law conflicts with the federal military retire-
ment scheme regardless of whether retired pay is defined as current or as
deferred compensation.” 318 The Court did not adopt “Tyler’s description
of military retirement pay” 39 and reserved the question of whether retired
pay is reduced pay for reduced services for another case.3%° In cautioning
states' treatment of military retired pay, the Court stated in dicta that “the
possibility that Congressintended military retired pay to bein part current
compensation for those risks and restrictions suggests that States must
tread with caution in this area, lest they disrupt the federal scheme.” 32

Finally, the Barker opinion examined whether congressional intent
provided any support to the reduced pay argument. Immediately after the
McCarty decision was issued, Congress enacted the USFSPA, which

311. The applicable statutory provisions provided for two different kinds of retire-
ment schemes, namely those officers “retiring from active service and [those officerd] retir-
ing wholly and altogether from the service.” 1d. Officers retired from active service
received 75% of the pay of the rank upon which they wereretired. Seeid. Revisep StaT-
UTES, supra note 5, § 1276. Additionaly, officersretired from active service were eligible
to receive retired pay increases of 10% of their current yearly pay for every five years of
retirement. See Revisep StaTuTES, supra note 5, 8 1262. Officers who were “incapable of
performing the duties of [their] office” were wholly retired from the service and their con-
nection with the U.S. Army wasended. |d. § 1245. Such officers were entitled to receive,
in addition to the retired pay previously paid them, a one-time payment of one year’s pay
and alowances. Tyler, 105 U.S. at 245. Asthe Court stated, there was a“manifest differ-
encein the two kinds of retirement, namely, retiring from active service and retiring wholly
and altogether from the service.” 1d.

312. Tyler, 105 U.S. at 245.

313. Barker, 503 U.S. at 602.

314. Various statutory provisions at the timeimposed post-retirement restrictions on
those retiring from active service. See supra notes 224-29.

315. Tyler, 105 U.S. at 246.

316. Barker, 503 U.S. at 602.

317. 1d.

318. McCarty v. McCarty, 453 U.S. 210, 223 (1981).

319. 1d.

320. 1d.

321. 1d. at 224.
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“negated McCarty's holdings by giving the States the option of treating
military retirement pay ‘either as property solely of the member or as prop-
erty of the member and his spouse in accordance with the law of the juris-
diction of such court.’”322 |n reviewing the impact of the USFSPA on the
reduced pay issue, the Court stated that “ Congress clearly believed that
payment to military retireesisin many respects not comparableto ordinary
remuneration for current services.”3?> The Court noted that it would be
inconsistent to treat military retired pay as part of the marital estate under
the USFSPA with “the notion that military retirement pay should be treated
as indistinguishable from compensation for reduced current services.”324
The Court noted that Congress enacted other statutes that treat military
retired pay as deferred compensation.32

The Supreme Court concluded that Kansas's characterization of mil-
itary retired pay as current compensation for taxation purposes “does not
survive analysis in light of the manner in which these benefits are calcu-
lated, our prior cases, or congressional intent as expressed in other provi-
sionstreating military retired pay.”3%6 At least for purposes of taxation, the
Barker holding provides that military retired pay is not reduced pay for
reduced services, but rather deferred compensation.

E. Conclusion: Receipt of Retired Pay |s a Questionable Justification for
Court-Martial Jurisdiction

In Hooper, the military court reasoned that Admiral Hooper was sub-
ject to the court’s jurisdiction, and was part of the land and naval forces, in
part becausetheretired pay he received was not solely recompense for past
services, but a means devised by Congress to assure his availability and
preparedness in future contingencies.®?” In short, Hooper was not a mere
pensioner, but was still amember of the armed forces receiving a reduced

322. Barker, 503 U.S. at 603.

323. 1d.

324. 1d.

325. For federd individual retirement accounts, military retirement pay is considered
“deferred compensation,” which precludes it from consideration for making deductible
contributionsto an IRA. Seeid. at 604.

326. 1d.

327. United States v. Hooper, 26 C.M.R. 417, 425 (C.M.A. 1958).
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sum of military pay to reflect his reduced military duties. The reduced
duties were primarily his continued availability for military service.

This historic justification for the extension of court-martial jurisdic-
tion over military retirees based upon the characterization of military
retired pay as*“reduced pay for reduced services,” however, isnow of ques-
tionable validity. Further, the enactment of the USFSPA to abrogate the
McCarty decision clearly reflects modern congressional intent that retired
pay should be treated as aform of property divisible upon divorce accord-
ing to state marital property laws. With the 1992 decision in Barker v.
Kansas,3% the Supreme Court hasfinally nullified any vestiges of the Civil
War era decision of United Sates v. Tyler and its progeny that character-
ized retired pay as “reduced pay for reduced services.” The 1992 decision
of Barker, coupled with the USFSPA 2% appears to have removed at least
one legal pillar used to support continued jurisdiction over military retir-
€es.

V. Additional Problem Areas with the Exercise of Court-Martial Jurisdic-
tion over Retirees

A. Offenses
1. General

As a general statement of law, it is clear that anyone subject to the
UCMJ—including retirees—may prefer charges against anyone else sub-
ject to the UCMJ—again, including retirees.33° Retirees of any regular
component who are entitled to pay, including members of the Fleet
Reserve and Fleet Marine Corps Reserve entitled to retainer pay, are sub-
ject to military law and may be prosecuted for crimes committed either

328. 503 U.S. 594 (1992).

329. Another recent congressional enactment has chipped away at the limitations
placed upon military retirees that have existed for many years. In October 1999, Congress
enacted the National Defense Authorization Act for 2000, S. 106-1059, at 651 (1999). This
legidation repealed the Dua Compensation Act, 5 U.S.C. § 5532(b) (1994), which had
required retired regular officersin the federal civil service to forego a percentage of their
military retired pay as a condition of federal employment. Military retirees who subse-
quently work for the federal civil service are now permitted to retain their full military
retired pay.

330. UCMJ art. 30(a) (2002) (“Charges and specifications shall be signed by a per-
son subject to this chapter . . . .").



2003] COURT-MARTIAL JURISDICTION OVER RETIREES 53

while on active duty or whilein aretired status.3! Indeed, it appears that
retirees may be prosecuted for any UCMJ offense committed while on
active duty, subject only to the statute of limitations,332 and for any offense
committed in aretired status for which the retiree’s duty status isimmate-
rial .33 In theory, nonjudicial punishment may even be imposed on retir-
ees, subject to service restrictions and the exercise of such authority by an
appropriate “ commander.” 334

The duty statusimmaterial category of offenses subject to court-mar-
tial appearsto bethe only legal—as opposed to policy/discretionary—Ilim-
itation on offenses for which a retiree may be court-martialed.
Unfortunately, the parameters of this limitation are largely undefined.
Existing case law suggests that jurisdiction extends to al conventional,
nonmilitary types of crimes, such as sex crimes,3® other crimes of “moral
turpitude,” 33 homicide,3*’ bad check offenses,3® and property crimes.3
National security violations also fall within the UCMJ's ambit.3%0 |t is
equally clear, however, that this category of offensesis not limited to non-
military types of crimes, given that the failure to obey a general order or
regulation, Article 92(1);3*! conduct unbecoming an officer and a gentle-
man, Article 133;3* and conduct of a nature to bring discredit upon the
armed forces, Article 134,3* have served as the basis for charges against
military personnel on the retired list for misconduct committed after their
retirement. Albeit not asclear, somelegal precedence existsto support the
position that retirees may be prosecuted for violating the contemptuous
speech prohibitions of Article 88.3*

331. TiLLoTtson, supra note 53, at 6 (“ Retired officers of the Regular Army are sub-
jectto military law andtotrial by court-martial for offenses committed either before or after
retirement . . . ."); U.S. DerP'T oF ArRmY, ReG. 27-10, MiLiTAaRy Justice para. 5-2(b)(3) (6
Sept. 2002) [hereinafter AR 27-10] (“Retirees.. . . may betried by courts-martial for viola-
tions of the UCMJ that occurred while they were on active duty or, while in aretired sta-
tus.”); see, e.g., Pearson v. Bloss, 28 M.J. 376 (C.M.A. 1989) (“offenses allegedly
committed both before and after his separation from active duty”). Compare Sands v.
Colby, 35 M.J. 620 (C.M.A. 1992) (murder committed while retired) and Hooper, 26
C.M.R. a 417 (al misconduct committed after retirement), with Chambersv. Russell, 192
F. Supp. 425, 426 (N.D. Cal. 1961) (“al of the acts are alleged to have occurred prior to . .
. the effective date of petitioner’s retirement from the United States Navy”).

332. The statute of limitationsis contained in Article 43, UCMJ.

333. See Hooper, 26 C.M.R. at 425 (noting that all charges were offenses that “do
not depend upon the individua’s duty status’).
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2. The Hooper Exception

Although the COMA’s opinion in Hooper is devoid of guidance asto
what offenses it was addressing, aretiree’s duty status should be consid-
ered material for jurisdictional purposesin at least casesinvolving alleged
violations of Article 89, Disrespect to a Superior Commissioned Officer,
and Article 90(2), Willfully Disobeying a Superior Commissioned Officer.
To illustrate, using the scenario discussed in the introductory paragraph,
assume a retired Army Lieutenant Colonel works as a GS federal
employee and that he is known throughout the organization to be aretired
Lieutenant Colonel. Hisorganizational chief isan active duty Army Colo-

334. Article 15 of the UCMJ contains no specific prohibition against its application
to retired personnel other than “such regulations as the President may prescribe, and under
such additional regulations as may be prescribed by the Secretary concerned . . ..” UCMJ
art. 15. Accordingly, Service regul ations determine the applicability of thisprovision of the
Code to retirees. See Court-Martial, Op. OTJAG, Army (29 June 1956), as digested in 7
Dig. Ops. JAG 1957-1958, sec. 45.8, at 108 (“It isthe opinion of the Judge Advocate Gen-
eral that retired personnel not on active duty are not subject to the jurisdiction of local com-
manders for the administration of disciplinary action pursuant to the provisions of UCMJ,
Art. 15, under current regulations.”) (emphasis added).

Other than stating the general amenability of retired personnel to the UCMJ, Army
Regulation 27-10, Military Justice, makes only asingle permissivereferenceto retired per-
sonnel in the Article 15 context. See AR 27-10, supra note 331, para. 5-2(b)(3) (“Retired
members of aregular component of the Armed Forces who are entitled to pay are subject
to the UCMJ.” (citing UCMJ art. 2(a)(4)). The Army regulation permits “[application of]
forfeitures imposed under Article 15 . . . against a soldier’s retirement pay.” |d. para. 3-
19(b)(7)(b). Earlier opinions of the Judge Advocate General, however, opined that retirees,
not on active duty, were not amenableto the Article 15 authority of local commanders under
then existing regulations. Court-Martial, Op. OTJAG, Army (29 June 1956), asdigested in
7 Dig. Ops. JAG 1957-1958, sec. 45.8, at 108.

The Coast Guard’s Military Justice Manual statesthat “[&] retiree may not berecalled
to active duty solely for the imposition of NJP” U.S. DeP’'T oF TRANSPORTATION, UNITED
SraTes Coast GuAarp, COMDTINST M5810.1D, MiLiTary JusTicE MANUAL, sec. 1.A.4.9,
at 1-4 (17 Aug. 2000) [hereinafter USCG MJIM]. TheNavy and the Air Force make no spe-
cific provision concerning imposing nonjudicial punishment over retirees. U.S. Der'T oF
Navy, JAGINST 5800.7C, ManuAL oF THE Jubge AbvocaTe GENERAL ch.1, pt. B (Nonjudi-
cia Punishment) (3 Oct. 1990) (C3, 27 July 1998) [hereinafter JAGMAN]; U.S. Der'T oF
AR Forck, INsTR. 51-202, NonaubiciaL PunisHMENT (1 Oct. 1996). The JAGMAN serves as
the Secretary of the Navy's, and The Judge Advocate General’s, implementing and supple-
mental regulationsfor the UCMJand MCM, respectively. JAGMAN, supra, sec. 0101. Air
Force Instruction 51-202 implements Article 15, UCMJ. AFI 51-202, supra, at 1.

335. United States v. Sloan, 35 M.J. 4 (C.M.A. 1992) (carna knowledge and inde-
cent actswith achild); Hooper, 26 C.M.R. at 425 (sodomy); see United Statesv. Stevenson,
53 M.J. 257 (2000) (rape; TDRL retiree).
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nel; an active duty Army Captain and aretired Army NCO work within the
same organization, but not directly for the retired officer. Can the retired
officer be court-martialed for disrespect to the Colonel and conversely, can
the Captain and retired NCO be court-martialed for disrespect to theretired
Lieutenant Colonel? As absurd as it sounds, existing law appears to sup-
port such UCMJ action.

Article 89 reaches “[any person subject to [the UCMJ] who behaves
with disrespect toward his superior commissioned officer . .. .”3* To
achieve aconviction, atrial counsel must prove that the accused (1) did or

336. Although addressing the specific crime of sodomy, the COMA appeared to
include within the ambit of punishable offenses all “offense[s] involving moral turpitude .
..” Hooper, 26 C.M.R. a 425. Military law has considered a wide range of offenses to
fall within the category of crimes of mora turpitude. United Statesv. Hutchins, 19 C.M.R.
143, 145 (C.M.A. 1955) (“Larceny isindisputably an offense involving moral turpitude.”);
United States v. Wrenn, 36 M.J. 1188, 1193 (N.M.C.M.R. 1993) (“attempted larceny . . .
larceny and wrongfully obtaining services through false pretenses’); United States v.
Greene, 34 M.J. 713, 714 (A.C.M.R. 1992) (false swearing); United States v. Hayes, 15
M.J. 650, 651 (N.M.C.M.R. 1983) (adultery); United Statesv. Light, 36 C.M.R. 579, 584
(A.B.R. 1965) (crimes generally “involv[ing] adegree of moral turpitude’ include: selling
passes, wrongfully receiving money for transporting a civilian female in a government
vehicle,” cheating on an examination . . . [, and] receiving money for calling false numbers
at a bingo game”) (citations omitted)); United States v. Weaver, 1 M.J. 111, 115 (C.M.A.
1975) (burglary is*“acrimeinvolving moral turpitude” or one that affects withess credibil-
ity for impeachment purposes); cf. Hutchins, 19 C.M.R. a 145 (“The offense of ‘fraudu-
lently making and uttering bad checks' has been deemed to involve moral turpitude by
some authorities.”). But cf. Light, 36 C.M.R. at 584 (borrowing money by itself does not
involve moral turpitude).

337. Sandsv. Calby, 35 M.J. 620 (A.C.M.R. 1992) (murder; Article 118).

338. United States v. Bowie, 34 C.M.R. 411 (1964) (“issuing bad checks’; TDRL
retiree).

339. Pearson v. Bloss, 28 M.J. 376, 377 (C.M.A. 1989) (offenses related to theft of
military property); United States v. Overton, 24 M.J. 309, 312 (C.M.A. 1987) (theft of
goods from Navy Exchange).

340. United Statesv. Allen, 33 M.J. 209, 210 n.1 (C.M.A. 1991) (violating security
regulationsin violation of Article 92, violating federal espionage law (18 U.S.C. § 793(d))
assimilated by Article 134, and engaging in espionage in violation of Article 106a).

341. United Statesv. Allen, 31 M.J. 572, 636-37 (N.M.C.M.R. 1990) (security reg-
ulations), aff’d on other grounds, 33 M.J. 209 (C.M.A. 1991).

342. United States v. Hooper, 26 C.M.R. 417, 425 (C.M.A. 1958) (association with
sexuad deviants); see also Closson v. Armes, 7 App. D.C. 460 (D.C. 1896).

343. Hooper, 26 C.M.R. at 425.

344. See United States v. Salvagno, CM 113926 (1918); supra notes 143-45 and
accompanying text; see also HanbBook For RETIRED SoLDIERS, supra hote 19, para. 4-7(b)
(advising that Article 88 appliesto “retired Regular army commissioned officers’).

345. UCMJ art. 89 (2002).
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said something concerning a commissioned officer; (2) that was directed
at that officer; (3) who was “the superior commissioned officer of the
accused;” (4) the accused knew of the officer’s status; and (5) the conduct
was disrespectful under the circumstances.?* All potential accused—the
retired officer, the active duty Captain, and the retired NCO—are subject
to the UCMJ, and all three officers involved are “commissioned” offic-
ers.®*’ The plain language of this punitive article contains no limitations
onits application with respect to the duty status of the victim or accused.®*®
Further, there is no regquirement “that the ‘ superior commissioned officer’
be in the execution of office at the time of the disrespectful behavior.”349
The pivotal legal question in this scenario iswhether the Colonel vis-a-vis
theretired LTC, and theretired LTC vis-a-visthe Captain and retired NCO,
qualify as a superior commissioned officer.

The MCM notesthat if, as here, “the accused and the victim arein the
same armed force, the victim is a ‘ superior commissioned officer’ of the
accused when either superior in rank or command to the accused; however,
the victim is not a ‘superior commissioned officer’ of the accused if the
victim isinferior in command, even though superior in rank.”3° Clearly,
aColonel is superior in rank®?! to a Lieutenant Colonel, and a Lieutenant

346. MCM, supra note 209, pt. IV, § 13(b).

347. Chambersv. Russell, 192 F. Supp. 425, 428 (N.D. Cal. 1961) (“commissions
[of retired officers] are not expired, but are merely dormant, pending call”); cf. Hostinsky
v. United States, 154 Ct. Cl. 434, 446 (1961) (“we think that an officer in the Navy, though
retired, isstill an officer”).

348. Cf. 2001 ReTirep MiLITARY ALMANAC, Supra note 19, at 72 (“Retirees . . . are
entitled to the same respect and courtesy shown active duty members. Their statusis sim-
ilar in many ways to active duty members.”).

349. MCM, supra note 209, pt. IV, 1 13(c)(2)(c).

350. Id. pt. 1V, 113(c)(1)(a).

351. Rank merely refersto “the order of precedence among members of the armed
forces.” 10 U.S.C. § 101(b)(8) (2000). A service member’s “grade” refers to the “step or
degree, in agraduated scale of office or military rank, that is established and designated as
agrade by law or regulation.” 1d. § 101(b)(7). Subject to certaintimein graderestrictions,
officers who retire do so in the highest grade held satisfactorily. AFI 36-3203, supra note
23, para. 7.2.1. For example, “lieutenant colonel” and “colonel” are grades. 10 U.S.C. §8
633-634. The definitions of grade and rank in 10 U.S.C. § 101, however, came after the
enactment of the UCMJ and “differ from usage of the same terms in the code and current
and prior Manual provisions.” MCM, supra note 209, R.C.M. 103 discussion, at 11-3.
Accordingly, for purposes of determining the application of the UCMJto military retirees,
as either victims or accused, “rank, as commonly and traditionally used, and grade refer to
the current definition of ‘grade.’”” 1d.
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Colonel is superior in rank to a Captain and NCO. Accordingly, under a
literal reading of the MCM, that element would be satisfied.

Reported case law has never addressed this punitive article in the
retiree context, but cases dealing with military prisoners, subject to the
UCMJ pursuant to Article 2(7), provide aclose analogy. In United Sates
v. Hunt,32 the Air Force Board of Review held that Articles 89 and 90353
applied to a civilian when a senior-subordinate relationship existed
between the superior officer and the accused/civilian.3>* In this particular
case, the superior-subordinate relationship arose by virtue of command
because the officer, an Air Force Captain, actually possessed command
authority over the civilian, a military prisoner confined in an Army disci-
plinary facility.3> Further, the court also posited that when a punitive arti-
cle begins with “ Any person subject to this Code,” that Congressintended
that it apply to anyone subject to the UCMJ.3% Both Articles 89 and 90
contain similar language, which would be indicative of congressional
intent that they apply to retired members of the armed forces as defined in
Articles 2(4), (5), and (6).

Arguably the factual basis for the court’s application of Articles 89
and 90 to military prisoners is distinguishable when the punitive articles
areapplied to retirees. In support of its decision that the Air Force Captain
wasthe prisoner’s superior officer, the court noted that military jurisdiction
over a “discharged general prisoner” for violations of Articles 89 and 90
was “no novel legal theory of law,” pointing to specific Manual provisions
providing that this class of civilians was subject to these articles and fur-
ther pointing to a 1913 federal court decision upholding the application of
Article 90(2)'s predecessor to a civilian.3%” In contrast, no such Manual
provisions exist specifically linking retirees to Articles 89 and 90. How-
ever, there still remainsthe Armes decision, which albeit involving charges
under what would now be Articles 133 and 134, suggests that the retired
officer in that case could have been charged with an offense of disrespect
to General Schofield, an active duty officer superior in rank,3>® given that

352. 22 C.M.R. 814 (A.F.B.R. 1956).

353. Thedefinition of superior commission officer for purposes of Article89isiden-
tical for Article 90(2). MCM, supra note 209, pt. IV, T 14(c)(1)(a)(i)-

354. Hunt, 22 C.M.R. at 819.

355. Id. at 816, 819. Although the accused was formerly a member of the Air Force
before his punitive discharge, the court analyzed the situation as if he were a member of a
different component of the armed forces. Id. at 819.

356. Id. at 818 (emphasis added).

357. Id. at 819.
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the basis of the charges was Armes’s “direct personal insult to his com-
manding officer . .. .”39

In United Sates v. Nelson,3%° the COMA also upheld the conviction
of amilitary prisoner, whose punitive discharge had been executed, for
violating Article 90. Using language and reasoning that could easily be
extended to retirees, the COMA noted that a military prisoner with an exe-
cuted punitive discharge serving a period of confinement was not fully a
civilian because he had not “severed all relationship with the military and
its institutions.” 361 His discharge from the military “is expressly condi-
tioned by, and subject to,” Article 2 of the UCM J.362 Although the accused
no longer enjoyed “active membership in the armed forces” and he is
“deprive[d] of the privileges and rights incident to such membership,” this
loss of privileges was “not necessarily determinative of amenability to the
Uniform Code.” 3%

Further, the COMA addressed the accused's argument that as a dis-
charged prisoner, the accused was a civilian and no relationship of com-
mand or rank could exist between him and the confinement officer, a
commissioned officer. The court stated that to be a “‘superior commis-
sioned officer’ of the accused, the victim needed only to be ‘superior in
rank or command.’”384 Focusing solely on the issue of command, the
COMA opined that the term command merely meant the “authority to
exercise control over the conduct and duties of another.”3%> Congress
knew that certain persons subject to Article 90 would be without military
rank and “ must have contemplated that all such personswould beliablefor
misconduct in violation of the Article, on the basis of superiority of com-
mand.”366 Otherwise, Congress would have limited application of Article
90 to those “ persons who are actually and actively members of the armed
forces,” which it did not.3” Accordingly, the COMA concluded “that a
commissioned officer vested with the authority to direct and control the

358. See supra notes 88-91 and accompanying text.

359. Clossonv. Armes, 7 App. D.C. 460, 477 (D.C. 1896).
360. 33C.M.R. 305 (C.M.A. 1963).

361. Id. at 306.

362. Id.

363. Id.

364. Id. at 307.

365. Id.

366. Id.

367. Id.



2003] COURT-MARTIAL JURISDICTION OVER RETIREES 59

conduct and duties of a person subject to the Code is the latter’s ‘ superior
commissioned officer’ within the meaning of Article 90.” 368

Thedecisionsin Hunt and Nelson combined clearly indicate that Arti-
cles 89 and 90 apply to retirees because they are subject to the Code and
Congress did not intend that those not on active duty, such as retirees, be
exempt from the reach of these two punitive articles. The COMA’s con-
clusionin Nelson appearsto directly support the applicability of Article 90
(and Article 89) to the scenario discussed above in which the retired LTC
worksfor an active duty Colonel. Further, under this expansive reading of
command authority for purposes of Article 90, if theretired LTC occupied
asupervisory position over the active duty Captain and retired NCO—such
astheir Branch Chief—theretired officer would possess the requisite supe-
rior-subordinate relationship required by Articles 89 and 90.

3. Potential Defenses: Divestiture and Capacity

The military would not have jurisdiction over Article 89 and 90
offenses if they constitute the offenses referenced in Hooper in which the
retirees’ status is material. Does the fact that the retired LTC is not on
activeduty, that heisin affect in a“ dormant”3¢° status, effect court-martial
jurisdiction? Albeit no case, legal treatise, or passage from the UCMJ's
legislative history appear to support this proposition directly—and the
decision in Nelson undercuts it—the authors posit that Articles 89 and
90(2) should fall within that category of offenses that falls outside the
reach of military jurisdiction over retirees.

Absent statutory or regulatory changes limiting jurisdiction over
retired personnel for violations of these two articles, two potentia argu-
ments—albeit uncertain ones—may be made to achieve this result:
divestiture by analogy and capacity. Clearly Articles 89 and 90(2) are sta-
tus offenses, at |east with respect to the status of the victim. It isadefense
that the accused was unaware of the victim’s status as a superior commis-
sioned officer.370 Further, the divesture defense applies whereby “the vic-
tim through words or actions may have abandoned his status as a
superior.”3’1 By analogy, military officer retirees could be treated like

368. Id. at 308.

369. Chambersv. Russell, 192 F. Supp. 425, 428 (N.D. Cal. 1961).

370. MCM, supra note 209, pt. IV, 11 13(c)(2) (art. 89), 14(c)(2)(e) (art. 90(2); see
also DaviD A. ScHLUETER, MILITARY CRIMINAL JusTICE: PRACTICE AND PROCEDURE SeC. 2-
3(C), at 71 (4th ed. 1996) (“lack of knowledge of the victim’s statusis a defense”).
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those officers who have divested themselves of their protected status for
purposes of these articles by virtue of their abandonment of active duty sta-
tus. Protected status associated with superior rank may be lost by conduct
falling short of misconduct.3’2 Unfortunately, the obvious problem with
this novel argument is that the divestiture doctrine has never been applied
in this context.

Second, the status of the retiree may be deemed material or, alterna-
tively, a separate defense may exist, if theretiree were acting in a capacity
that overshadows or takes precedence over his status as a retired member
of the armed forces at the time of the misconduct. For example, the ficti-
tious retired Lieutenant Colonel in the scenario discussed earlier was act-
ing in his capacity as a federal civilian employee at the time of the
disrespect/disobedience. Although hardly a legal treatise, the Army’s
retirement handbook appears to contemplate the awkwardness of thistype
of situation and supports this concept of precedential capacity in at least
the federal employee/retired military context. Specifically, the handbook
counsels:

In a military office, retired soldiers using military titles on the
telephone could lead to confusion and unwitting misrepresenta-
tion, conveying theimpression of active duty status. Inany case,
common sense is the guide when a retired soldier works for the
Government. No reasonable retired officer would invite awk-
wardness when employed in a military office by insisting on
being called by military title, if suchtitle outrankstheretired sol-
dier's active duty chief. Theretired soldier’s use of his rightful
title in government employment is guided by his acceptance of
hiscivilian status and loyal conformance to the established chan-
nels of command. Local customs, practices, and conditions of
employment are the primary influencing factors.3’3

In asimilar vein, the Comptroller Genera has recognized a capacity
distinction when military retirees are employed by the government. In a

371. ScHLUETER, supra note 370, sec. 2-3(C), at 70; see also MCM, supra note 2009,
pt. 1V, 1 13(c)(5) (“A superior commissioned officer whose conduct in relation to the
accused under all the circumstances departs substantially from the required standards
appropriate to that officer’s rank or position under similar circumstances loses the protec-
tion of thisarticle. That accused may not be convicted of being disrespectful to the officer
who has so |ost the entitlement to respect protected by Article 89.”).

372. United States v. Noriega, 21 C.M.R. 322, 324 (C.M.A. 1956) (officer in
“appearance and in conduct . . . was simply a bartender”).
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1936 opinion, the Comptroller General discussed the status of two Naval
officers, retired for disability, but employed as civilian instructors at the
United States Naval Academy.®™* The two retired officers sought to take
advantage of legislation providing for retirement annuities to “civilian
members of the teaching staffs at the United States Naval Academy and the
Postgraduate School, United States Naval Academy.”3’> The Comptroller
General posited that retired officers were intended to be excluded from the
legiglation, reasoning in part that “[t]he retired officers so employed are
employed on a civilian status or in a civilian capacity, but it is not clear
that they are ‘ civilian members of the teaching staffs. .. .'”37

Unfortunately, military law appears to treat the capacity in which the
superior officer was acting as largely irrelevant for purposes of at least
Article 89.3”7 The explanatory language of the MCM points out that it is
“immaterial whether [the disrespectful conduct] refer to the superior asan
officer or asaprivateindividual.”3’® Further, in United Satesv. Montgom-
ery,3” an Army Lieutenant was convicted of disrespect to an Army Magjor
based on the Lieutenant’s misconduct during a poker game. Without spe-
cifically addressing a capacity defense, the Board noted that the junior
officer was entitled to a certain degree of familiarity necessitated by the
casual circumstances, but his misconduct was not otherwise excused. 3

In United Sates v. Spirer,®8! an Army doctor in the grade of First
Lieutenant was convicted of using threatening and disrespectful language

373. HanpBook FOR RETIRED SoLDIERS, supra note 19, para. 3-7(f) (emphasis added).
See 2001 ReTirep MILITARY ALMANAC, supra note 19, at 73 (“ Retireeswho are employed as
civil service employees should not use their retired grade in the performance of their civil-
ian duties.”). Of course the retiree enjoys no such “civilian status,” but may be employed
in acivilian capacity.

374. Retirement Annuities—Retired Naval Officers Appointed As Naval Academy
Teachers—Act, January 16, 1936, 15 Comp. Gen. 1099 (1936).

375. Id. (citing Pub. L. No. 417, 49 Stat. 1092 (1936)) (emphasis added).

376. Id. at 1102 (emphasis added). In drawing the civilian versus civilian status/
capacity distinction, the Comptroller General noted various legal authorities holding that a
retired officer isnot acivilian. Seeid.

377. “Term ‘superior officer’ applies, but is not limited, to every officer of a higher
rank than accused. Therefore, it is no defense for accused to state he did not know the
capacity in which officer was acting, or his identity. It is sufficient if he recognized the
officer asasuperior.” ConraD D. PHiLos, HANDBoOOK oF CourT-MARTIAL LAw para. 168(7),
at 382 (1951) (citing 10 E.T.O. 213; Il Bull. JAG 340).

378. MCM, supra note 209, pt. IV, § 13(c)(3).

379. 11 C.M.R. 308 (A.B.R. 1953).

380. Id. at 313.

381. 10B.R. (E.T.O.) 207 (1944).
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toward his superior officer, an Army Captain and the senior officer present
at theunit. The Captain had ordered the accused to leave atent functioning
as a command post during a rainstorm and to return to the accused's aid
station.382 The accused replied, “Let me get a good look at your face, if
you cometo my aid station with asoretoe | will cut off your leg.” 382 When
the superior commander grabbed the accused and repeated the order, the
accused responded that he wanted “to get agood look” at the officer’sface
because “1 want to be sure and know you when you get to my aid sta-
tion.” 3% The accused conceded he recognized the superior officer by vir-
tue of viewing Captain’s bars on that officer’s helmet, but could not seethe
officer'sface.38 Further, the accused defended his conduct by arguing that
he was unaware of the Captain’s “name or ‘capacity.’”38 Upholding
Spirer’sconviction, the Army Board of Review held that “ superior officer”
meant either the accused’s commander or any commissioned officer supe-
rior in rank, and that substantial evidence in the record supported the fac-
tual finding that the accused knew the Captain was, in fact, his superior
officer at the time of Spirer’s misconduct.38’

The Manual’s explanatory language as well as the Boards' opinions
in Montgomery and Spirer can—and should—Dbe distinguished when mil-
itary retirees are involved. First, both Montgomery and Spirer involved
disrespect by one active duty officer to another, superior, active duty
officer. Second, Article 89 was designed to punish misconduct that under-
mines lawful authority or otherwise interferes with the maintenance of dis-
cipline.3® When the victim is a retiree, the threat to military discipline
appears nonexistent. When the disrespect iscommitted by aretiree toward
a superior active duty officer, the circumstances in which military disci-
pline is threatened or the superior’s authority undermined are limited and
the magnitude of the threat is certainly reduced. In his 1912 testimony
before a Congressional Committee about retirees and military law, Major
General Enoch H. Crowder, the Army TJAG, conceded “that ‘the act of a

382. Id. at 209.

383. 1d.

384. 1d.

385. 1d. at 211.

386. Id. at 213.

387. 1d.

388. United Statesv. Sorrells, 49 C.M.R. 44, 45 (A.C.M.R. 1974) (*' The gravamen
of an Article 89 offense is not merely insult, but the undermining of lawful authority.’”)
(citation omitted); see ScHLUETER, supra note 370, at 68 (“ Disrespect of the [superior-sub-
ordinate] relationship or disobedience of orders coming from a superior is considered a
potential threat to military discipline.”).
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man on the retired list, away from the military post, cannot reasonably be
said to affect military discipline.’”38° Further, alternative—and more
appropriate—disciplinary systems are available to deal with disrespectful
federal employees in military offices where the disrespectful employeeis
amilitary retiree.3%

4. The Constitutionality of Article 88's Application to Retired Person-
nel

An open gquestion remains asto thelegality of Article 88'sapplication
to retirees in the face of a First Amendment challenge. Whereas the law
views the active duty service member as more soldier than citizen, with
concomitant restrictions on First Amendment liberties, 3! the converse
appears true for retirees.

Unfortunately, interpretive case law is sparse. The authors were able
to locate only two references to the application of Article 88, or its prede-
cessors, to aretired member of the armed forces. Asdiscussed earlier, the
sole court-martial resulted in an acquittal.3%? Although this court-martial
of aretired Army enlisted man was prosecuted under Article 88's prede-
cessor, it is of questionable precedential value because of its age, the lack
of appellate review, and Article 88's current limitation on its prohibitions
to officers.3% The second case involved aretired Army Lieutenant Colo-
nel who was charged under Article 62 (Article 88's predecessor) after mak-
ing a speech “impugning the loyalty” of President Franklin D. Roosevelt,

389. Bishop, supra note 13, at 333 (citing Hearings on the Revisions of the Articles
of War Before the House Comm. on Military Affairs, 62d Cong 83, 84-85 (1912)).

390. Seegenerally ApminisTRATIVE & CiviL LAw DeP'T, THE Jupce AbvocATE GEN-
ERAL’S ScHooL, U.S. ArmY, JA 210, Law oF FeperaL EmpPLoYMENT ch. 4 (Sept. 2000) (dis-
cussing permissible forms of employee discipline).

391. United Statesv. Moore, 38 M.J. 490, 493 (C.M.A. 1994) (“The need for obedi-
ence and discipline within the military necessitates an application of the First Amendment
different from that in civilian society.”) (citing Parker v. Levy, 417 U.S. 733, 759 (1974));
see Ablev. United States, 155 F.3d 628, 633 (2d Cir. 1998) (“In full recognition that within
the military individual rights must of necessity be curtailed lest the military’s mission be
impaired, courts have applied less stringent standards to constitutional challenges to mili-
tary rules, regulations and procedures than they have in the civilian context.”).

392. See supra notes 143-44 and accompanying text.
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but the Army eventually dismissed the charge beforetrial “ because of pos-
sible publicity accruing to his views.”3%

Further, only two reported casesinvolving Article 88 or its predeces-
sors have addressed First Amendment challenges, and both casesinvolved
active duty soldiers during periods of armed conflict. The first case
involved Army Private Hugh Callan,3% who was convicted at aWorld War
Il court-martial of two specifications under A.W. 62 for (1) referring to
President Roosevelt as “a dirty politician, whose only interest is gaining
power as a politician and safeguarding the wealth of the Jews;” and (2)
stating that “ President Roosevelt and his capitalistic mongersare enslaving
the world by their actions in Europe and Asia, by their system of exploit-
ing.”3% Also, Callan was convicted of three specifications under A.W. 96
for making statements in support of Germany and Japan.®®’ Callan’s First
Amendment arguments failed at his court-martial, “and the reviewing
judge advocate was offended that such a claim should even be raised.” 3%

Appealing his court-martial convictions, Callan argued, in part,3%
that he had merely “used respectful language in setting forth his criticisms
of the President and of the United States and in expressing hisviews before
enlisted men and officers of the United States Army.” 4% The U.S. Court

393. United Statesv. Howe, 37 C.M.R. 429, 436 (C.M.A. 1967) (“it appliesto offic-
ersonly”); see also Kester, supra note 143, at 1718 (“And the draftsman at the same time
drastically reduced the likelihood of prosecutions under the article by limiting it so as to
apply only to commissioned officers.”). Because Congress elected to restrict Article 88's
application to officers only, the presumption doctrine, MCM, supra note 209, pt. IV,
60(c)(5)(a), should preclude Article 134 from being applied to enlisted personnel for simi-
lar misconduct. See Kester, supra note 143, at 1735 (“of questionable legality has been the
Army’s occasiond resort to the general article to punish enlisted men, whom Congress in
1950 exempted from article 88, for statements disrespectful of the President”).

394. Kester, supra note 143, at 1733 n.225.

395. Sanford v. Callan, 148 F.2d 376 (5th Cir. 1945). Callan's case wasthefirst one
inwhich the First Amendment was raised asadefense. Kester, supranote 143, at 1731-32.

396. Callan, 148 F.2d at 376.

397. Id. at 376-77. The Ninety-Sixth Article of War—the General Article—punished
“Disordersand Neglectsto the Prejudice of Good Order and Military Discipline” and “ Con-
duct of a Nature to Bring Discredit upon the Military Service.” A MANUAL FOR COURTS-
MARTIAL, U.S. ArRMY 187-88 (1927).

398. Kester, supra note 143, at 1732 (citing Callan, CM 223248 (1942)).

399. Callan also unsuccessfully argued that the military was without jurisdiction
because he had not taken an oath as part of hisinduction. Callan, 148 F.2d at 377. The
court held that Callan waived his oath by voluntarily entering active duty with the Army.
Id.

400. Id. at 377.
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of Appealsfor the Fifth Circuit made short shrift of that argument, and in
astinging rebuke, characterized his appellate brief as one “bristl[ing] with
the idea that he should be permitted to denounce the Government and lend
aid and comfort to the enemies of the Republic in time of war, and that such
conduct is one of his freedoms.”40%

The only reported case addressing Article 88 since the UCM Jbecame
effective, United Sates v. Howe,*%? involved an active duty officer during
aperiod in which America's forces were engaged in combat operationsin
Vietnam. Army Second Lieutenant Henry Howe was convicted of violat-
ing Article 88 for carrying a cardboard sign during an antiwar demonstra-
tion that read on oneside“‘ L et’s Have More Than a Choice Between Petty,
Ignorant, Fascistsin 1968;" and on the other side. . . ‘End Johnson’s Fas-
cist Aggression in Vietnam.’”4% Howe had not helped to organize the
demonstration, participated in it while off-duty and in civilian garb, and his
military statuswas unknown to both demonstrators and spectators.*** Not-
withstanding Howe's limited protest participation and his unknown mili-
tary status, his conviction was upheld against unsuccessful arguments that
his conduct constituted a permissible political discussion,*®that Article 88
was void for vagueness,*® and that its application to him violated his First
Amendment rights. 4%’

Depending upon the specific circumstances, the success of a First
Amendment challenge to Article 88 by aretired officer for inappropriate
speech made after retirement during a period of relative peace remains
uncertain. The standard by which aretiree's challenged statements would
be measured, for First Amendment purposes, is contained within the clear
and present danger doctrine.*®® This standard examines “whether the
words used are used in such circumstances and are of such a nature as to
create a clear and present danger that they will bring about the substantive

401. 1d.

402. 37 C.M.R. 429 (C.M.A. 1967).

403. 1d. at 432-33.

404. |d. at 433; RoBERT SHERRILL, MILITARY JusTicE |s To Justice As MiLiTary Music
1sTo Music 178-79 (1970). Howewasreported to military authorities by agas station atten-
dant who noticed Army decals on the car and the offending cardboard sign in the vehicle.
SHERRILL, Supra, at 179-80.

405. Howe, 37 C.M.R. at 444 (The COMA posited that the political discussion
exception to Article 88 as envisioned in the Manual “ cannot be equated to the contempora-
neous language prohibited by this Article.”).

406. |d. at 442-43.

407. 1d. at 434-38.

408. 1d. at 436; see Priest v. Sec'y of Navy, 570 F.2d 1013, 1017 (D.C. Cir. 1977).
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evilsthat Congress hasaright to prevent. It isaquestion of proximity and
degree.” % Within the military context, the government’s burden is satis-
fied if the “the speech interferes with or prevents the orderly accomplish-
ment of the mission or presents a clear danger to loyalty, discipline,
mission or morale of the troops’41° or presents a clear danger to civilian
supremacy.*! Whether the challenged speech is constitutionally unpro-
tected is “measured by ‘itstendency,” not its actual effect.” 412

In Howe, the COMA identified the substantive evils that Congress
intended to protect through Article 88 asthe “impairment of discipline and
the promotion of insubordination by an officer of the military service. . .
413 Further, the COMA easily dispatched Howe' s First Amendment chal -
lenge, noting that “hundreds of thousands’ of service members were
involved in combat operationsin Vietnam asapreludeto the COMA’s con-
clusion that “in the present times and circumstances such conduct by an
officer constitutes a clear and present danger to discipline within our armed
forces. .. .41

While the suggestion that a coup sponsored or actively supported by
military retirees is farcical,*1> senior officers from the retired community
are becoming increasingly more vocal on both policy and political
issues*® and can have a profound impact on the political landscape of this
country. For example, the endorsement of presidential candidate William
Clintonin 1992 by retired Admiral William Crowe and other retired offic-
ers helped the Clinton campaign weather allegations that he had deliber-
ately avoided military service during the Vietnam War.*'” Prominent

409. Howe, 37 C.M.R. at 436 (citing Schenck v. United States, 248 U.S. 47 (1919));
see also Priest, 570 F.2d at 1017.

410. United Statesv. Brown, 45 M.J. 389, 395 (1996); see also Captain John A. Carr,
Free Speech in the Military Community: Sriking a Balance Between Personal Rights and
Military Necessity, 45 A.F. L. Rev. 303, 306 (1998) (“It appears, therefore, that the military
may impose restrictions on the speech of military personnel whenever the speech poses a
significant threat to discipline, morale, espirit de corps, or civilian supremacy.”). In Howe,
the COMA stated that the substantive evil envisioned by Article 88 was the “impairment of
discipline and the promotion of insubordination by an officer of the military service....”
Howe, 37 C.M.R. at 437.

411. Brown, 45 M.J. a 396-97; Carr, supra note 410, at 306.

412. United Statesv. Hartwig, 39 M.J. 125, 130 (C.M.A. 1994) (citing United States
v. Priest, 45 C.M.R. 338, 345 (C.M.A. 1972)).

413. Howe, 37 C.M.R. at 437.

414. 1d. at 437-38 (emphasis added).

415. The concern giving riseto Article 88's original predecessor was one of amili-
tary coup. SHERRILL, Supra note 404, at 182 (“In the early days of our new nation theratio-
nale behind Article 88 was an imminent fear . . . that the generals might pull a coup.”).
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retired military officers publicly endorsed President Bush during the last
election.*!® This departure from the historic political neutrality of the mil-
itary,*19 albeit by retired members of that community,*?° has proven con-
troversial both within and outside the military.#? Both defenders and
critics of the endorsement of President Bush during the last presidential
election passionately defend their respective positions.*??

Historically, military retirees have not been totally absent from the
political scene. Indeed, General Eisenhower was el ected President after he
retired from the Army,*23 retired Navy Captain John McCainisnow aU.S.
Senator,*?* and Army General Colin Powell was not the first retired officer
to be appointed to a cabinet position.*?> However, when retirees invoke
their military status, implicitly or explicitly, and then enter the political
fray in that capacity, then the military as an institution should experience a
significant measure of discomfort. Under such circumstances, the military
retiree, normally more citizen than soldier, begins to take on more of the
characteristics of hisformer military self.

Richard H. Kohn, theformer chief of Air Force history for the USAF,
articulated the concern best: “four-stars never really ‘retire’ but like

416. ThomasE. Ricks, “ | Think We're Pretty Disgusted” ; Challenging of Overseas
Ballots Widens Divide Between Military, Democrats, WasH. Post, Nov. 21, 2000, at A18
(“retired senior military officers have become more activein electoral politics’); cf. Ricks,
supranote43, at A1, A15 (“Retired generals often say in public what the active-duty lead-
ership is thinking but can't utter.”). Senior military officers have reportedly used retirees
to influence both Congress and public opinion. Richard H. Kohn, The Erosion of Civilian
Control of the Military in the United Sates Today, NavaL War C. Rev., Summer 2002, at
8, 16, 37 n.1.

417. Richard H. Kohn, General Elections: The Brass Shouldn't Do Endorsements,
WasH. Posr, Sept. 19, 2000, at A23 (“The change began in 1992, when retired Joint Chiefs
Chairman William Crowe and a handful of other retired flag officers endorsed Bill Clinton,
defusing his draft dodging as an issue.”); see also Steven Lee Myers, When the Military
(Ret.) Marchesto Its Own Drummer, N.Y. Times (Oct. 1, 2000) (“1n 1992, President Clinton
eagerly accepted the support of Adm. William J. Crowe, . . . at atime when his campaign
was dogged by questions over the steps he took to avoid the draft during the Vietnam
War.”), http://ebird.dtic.mil/Oct2000/e20001002when.htm; Rowan Scarborough, Media
Hit Endorsements for Bush by Ex-Military Officers, WasH. Times, Oct. 4, 2000, at A1 (“In
1992, Mr. Clinton . . . organized the public endorsements of 21 retired admirals and gener-
als, including Adm. William Crowe.. . . .").

418. Franklin Margiotta, Retired Military’s Right to Speak Out, WasH. TiMEs, Oct. 22,
2000, at B4 (noting that “85 senior retired military officers publicly endorsed George W.
Bush”); seealso Thomas E. Ricks, Bush's Brass Band Rai ses Some Questions, WAasH. Posr,
Sept. 22, 2000, at A23 (noting “[t]he endorsement of Texas Gov. George W. Bush for pres-
ident by scores of former generals and admirals”).
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princes of the church, embody the core culture and collectively represent
the military community asauthoritatively asthe active duty leadership.” 426
What is not objectionable is that senior retired officers enter the palitical
arena as vocal private citizens or even as candidates,*?” but such officers
enter into the realm of objectionable behavior when they use their “mili-

419. Kohn, supranote 416, at 27 (“Before the present generation, American military
officers (since before the Civil War) had abstained as agroup from party politics, studiously
avoiding any partisanship of word or deed, activity, or affiliation.”); Professor Don M.
Snider, West Point’s Renewal of Officership and the Army Profession, AssemsLy, July/Aug.
2001, at 65 (“ Officers strictly observe the principle that the military is subject to civilian
authority and do not involve themselves or their subordinatesin domestic politics or policy
beyond the exercise of the basic rights of citizenship.”); LieuteNanT CoLonEL (ReT.) KEITH
E. Bonn, ArRMy Orricer’s Guipe 80 (48th ed. 1999) (“It is traditional, and also required by
law, that soldiers avoid partisan politics. Thisis particularly important for officers.”); cf.
Lvon, supra note 29, at 69 (noting that asaMajor, “ Eisenhower honored the tradition of the
officer corps that required the army to stay out of politics, at least when onduty . . . [, and]
felt that army officers should keep [their political] views bottled up except when they were
alonetogether far from civilians, or at least from civilians they could not thoroughly trust”);
RoBeRT WoOSTER, THE MILITARY & UNITED STATES INDIAN PoLicy 1865-1903, at 75 (1988)
(“Influenced by [General William T.] Sherman’s opposition to overt political involvement
[during the post-Civil War period] except in cases of absolute necessity, most officers
avoided public pronouncements regarding the presidency.”).

Themilitary’straditional political neutraity isafunction of the bedrock principle that
the military remain subservient to the civilian control of the country’s elected civilian lead-
ership. This“principle of civilian control issacrosanct . . .."” James H. ToNER, TRUE FaITH
AND ALLEGIANCE, THE BURDEN oF MiLITARY ETHics 36 (1995). But cf. Kohn, supra note 416,
at 26 (“Reversing a century and a half of practice, the American officer corps has become
partisanin political affiliation, and overwhelmingly Republican.”); THomAs E. Ricks, MAK-
ING THE Corps 279-83 (1997) (The modern officer corpsis increasingly becoming more
politically conservative and partisan; and more active at least with respect to voting.). The
Army’sregulatory restrictions on active duty soldiers are contained in U.S. DeP' T oF ArRMY,
Rec. 600-20, CommaNnD PoLicy para. 5.3 & app. B 15 July 1999); accord U.S. DeP'T oF
Derensg, DIr. 1344.10, PoLiTicaL AcTiviTiES BY MEMBERS OF THE ARMED FORCES oN ACTIVE
Duty (15 June 1990) (C2, 17 Feb. 2000).

420. Tom Bowman, Retired Military Officers at Odds over Propriety of Their Poli-
tics, BALT. Sun, Sept. 22, 2000, at *1 (“Theretired officers [who endorsed George W. Bush
for President] contend that they are merely exercising their constitutional rights, but their
support has led to concern that they are going against the tradition of a politically neutral
officer corps providing professional advice to civilian leaders.”), available at http://
ebird.dtic.mil/Sep2000/s200009250dds.htm; Ricks, supra note 418, at A23 (asserting that
somein the military “worry that [the endorsements of apresidential candidate] runs counter
to the U.S. military tradition of refraining from public participation in elections’); Kohn,
supra note 417, at A23 (“Before [the 1992 presidential] election, for over two centuries,
professional soldiers occasionally sought high office or in retirement assailed some pol-
icy—almost always in areas where they could claim experience or expertise. But few ever
tried to use the public’'s esteem to push a candidate.”).
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tary credentials as a platform for endorsement of candidates.”#?® Further,
such endorsementsinfluence not only the American public, but active duty
personnel as well.*° As noted by retired Army General Wesley Clark:

421. See, e.g., Myers, supra note 417, at *1 (“[T]he recent announcement that a
group of military veterans—including senior officerswho until recently served under Pres-
ident Clinton—had endorsed Gov. George W. Bush is raising concerns inside and outside
the Pentagon about the growing politicization of theranks.”); Ricks, supranote418, at A23
(“The endorsement of Texas Gov. George W. Bush for President by scores of former gen-
erals and admirals earlier this week is raising some eyebrows inside the military commu-
nity.”); Elain M. Grossman, Retired Military Brass Sharply Divided over Political
Endorsements, InsipE THE PENTAGON, Sept. 21, 2000, at 1; Eliot A. Cohen, Twilight of the
Citizen-Soldier, ParamETERS, Summer 2001, at 28 (characterizing as part of a“worrisome
trend,” the “assertion of al rights of citizenship by professional soldiers, most notably in
the open participation of recently retired general officersin electoral politics by endorsing
presidential candidates’).

422. Compare S. Jay Turnbull, Generals out of Line, WasH. Posr, Oct. 11, 2000, at
A30 (“Military custom and regulation forbid [active and retired] officers from taking part
in political activities, including supporting one candidate or another.”); Myers, supra note
417, at *2 (“*It casts a shadow back into the institution,” said Gen. Wesley K. Clark . .. .")
(“*I redly believeitisadisserviceif senior military officers, even if retired, get drawn into
the poalitical process,” said Gen. John M. Shalikashvili . . . who has, however, advised the
Gore campaign.”); Vance Gordon, Military Campaigner, WasH. Post, Sept. 23, 2000, at
A22 (“No one could object to Mr. Krulak’s opinions, nor would they be much noted, but
for his dressing them up in his general’s suit; it isthe use of his military title to amplify his
political voice, not his partisanship, that insults his service.”); Bowman, supra note 420, at
*1 (Retired General George A. Joulwan “questions his former colleagues for jumping into
thepalitical fray.”); Ricks, supra note 418, at A23 (citing E-mail from MarineLt. Gen. Ber-
nard E. Trainor, stating in part: “A senior officer should realize that by lending his name
or title, he or sheisbeing ‘used’ by apolitician”); Kohn, supra note 417, at A23 (“amajor
step toward politicizing the American military”); with Margiotta, supra note 418, at B4
(retired Air Force Colonel argues: “retired officers never swore to give up First Amend-
ment rights of speech”); Sean T. Cate, Military Customs, WasH. Posr, Oct. 16, 2000, at A26
(No “*custom’ or ‘regulation’ . . . prevents retired military personnel from taking part in
political activities, including supporting a particular candidate” and “[p]articipation in the
political process for active duty and retired military personnel of al ranks is vital to our
democracy.”); Philip Gold, Politics and the Military, WasH. Times, Oct. 6, 2000, at A19
(“* Veteransfor Bush' isright to organize and act, despite all thelegalistic guff about senior
officers never ‘really’ retiring.”); Bowman, supra note 420, at *2 (Military sociologist
David Segal opined, “Once they’re out of uniform, they’re American citizens.”); Generd
(Ret.) CharlesC. Krulak, eeteran's Right to Endor se, WasH. PosT, Sept. 24, 2000, at B6 (“1n
fact, to suggest that, having officially taken off our uniformsfor the last time, we somehow
are not entitled to the sameright to enjoy full and active participation in the sel ection of our
elected officialsas other citizens. . . isaninsult to our service.”) (“We cannot stand silently
by. We cannot expose those still wearing the uniform to the perils of future wars and con-
flictsfor whichwe arenot fully trained, equipped and prepared. Our silence, not our voices,
would do the greater harm.”).
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“You have junior people still in the service who value what these people
Qy-” 430

Regardless, for purposes of this article, politically related or politi-
cally motivated remarks*3! by aretiree may pass beyond the point of insti-
tutional discomfort and enter the realm of criminal misconduct, even when
subjected to the harsh light of First Amendment scrutiny. Theincreasingly
activerolethat retired senior military officersaretaking in partisan politics
and/or policy disputes may provide the basis for an expanded application
of Article 88 to a portion of the military largely untouched throughout his-
tory by its application. Toillustrate, should a senior military officer pub-
licly endorse a political candidate in his capacity as a retired military
officer and while doing so, treat asitting President, Vice President, or other

423. Margiotta, supra note 418, at B4. However, “Gen. Dwight D. Eisenhower’s
political views were so opague that both Democrats and Republicans courted him after he
stepped down . . . .” Myers, supra note 417, at *1. Additionally, retired General Curtis
LeMay and Admiral James Stockdale were vice presidential candidates. Margiotta, supra
note 418, at B4.

424. Margiotta, supra note 418, at B4; see RoerT TIMBERG, THE NIGHTINGALE'S SONG
298-99 (1995) (Navy Captain John McCain retired in 1981 with the intention of entering
politics).

425. Steven Mufson, An Army Background Is Not Unique at Sate, WasH. PosT, Dec.
19, 2000, at A37 (retired Army Generals George C. Marshall and Alexander Haig also
served as Secretary of State).

426. Kohn, supranote417, at A23; see also Ricks, supra note 418, at A23 (A retired
Army Colonel opined: “A retired four-star general represents the institution that produced
him—and by definition should remain apolitical.”); Grossman, supra note 421, at 1 (A
“retired senior military officer” stated: “‘1 think whenyou' re aretired four-star and had the
position that Chuck Krulak or Tony Zinni had, you're never truly retired,” .. .."); see
Myers, supra note 417, at *1-2 (Critics argue that “the endorsements gave the impression .
.. that it was the military itself, not simply ahandful of veterans, that supported Mr. Bush’s
candidacy.”).

427. See, eg., Craig Timberg, Retired General Eyes Warner’s Senate Seat, WAsH.
Post, July 19, 2001, at B4 (Retired Lieutenant General Claudia J. Kennedy considers run-
ning “asaDemocratic challenger to U.S. Sen. John W. Warner (R) next year.”). Eventually
LTG Kennedy elected not to run against Senator Warner. Craig Timberg, General Retreats
from Senate Bid, WasH Post, Sept. 26, 2001, at B4; see also Lori Montgomery, Retired
Admiral Enlists for Md. Race, WasH. Post, June 28, 2002, at 1 (Retired Admiral CharlesR.
Larson enters Maryland’s race for Lieutenant Governor).

428. Grossman, supra note 421, at 1 (citing Kohn and a “retired senior military
leader”).

429. 1d. (“In the minds of some in the active-duty military or in the public, such an
endorsement could convey an indication of the political leanings of those still leading the
military, said this former officer and others. And, they said, it could put pressure on those
still in uniform to side with one political camp or another.”).

430. Myers, supra note 417, at *2.
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protected person or entity with obvious contempt, then military jurisdic-
tion might properly beinvoked, if the facts are sufficiently egregious. Fur-
ther, should that same officer publicly offer criticism in a contemptuous
manner of a controversial presidential or congressional decision affecting
the military, such as the use of military force or the implementation of a
particular socia policy, then again Article 88 may havelegitimate applica-
tion.

Key to Article 88's application would betheretiree’ sinvocation of his
military status, speech or other communication so contemptuous that the
communication leaves the safe harbor of “political discussion,” and the
communication’s tendency to prevent the military mission or clearly
endanger the “loyalty, discipline, mission or morale of the troops.” 432 At
least with respect to the personage in the First Amendment calculus, a
well-known and popular retired general or flag officer should be viewed as
posing as great, if not greater, a threat than the junior officer in civilian
garb in Howe, the seaman apprentice in Priest v. Levy,*3 or the dermatol-

431. Article 88 containsa“poalitical discussion” safe harbor. MCM, supra note 209,
pt. 1V, 1 12¢ (“If not personally contemptuous, adverse criticism of one of the officials or
legislatures named in the articlein the course of apolitical discussion, even though emphat-
ically expressed, may not be charged asaviolation of thearticle.”). Thepolitical discussion
exception, however, is extremely narrow. Richard W. Aldrich, Article 88 of the Uniform
Code of Military Justice: A Military Muzzle or Just a Restraint on Military Muscle?, 33
U.C.L.A. L. Rev. 1189, 1206 (1986) (“Article 88's exception for palitical discussion has
been interpreted so that it appearsin fact to exempt nothing.”); see also Lieutenant Colonel
Michael J. Davidson, Contemptuous Speech Against the President, Army Law., July 1999,
at 7 (“Taken together[, United Sates v. Howe, 37 C.M.R. 429 (C.M.A. 1967), and United
Satesv. Pali, 22 B.R. 151 (1943),] indicate that the political discussion defense will fail as
asafe harbor for any service member who uses words contemptuous on their face, even if
uttered in heated palitical debate and even if the accused did not intend the words to be per-
sonally contemptuous.”) (“unless the official and personal capacities of the official are
clearly severable, the courts will treat the offensive words as personally contemptuous’);
cf. JoserH W. BisHop, Jr., JusTice UnpER Fire (1974) (The COMA, “though it has stated elo-
quently that servicemen are protected by the First Amendment, has in practice been very
ready to find their utterances are so dangerous as to be removed from that protection, at
least where their speech was politicaly inspired.”) (discussing Howe).

432. United States v. Brown, 45 M.J. 389, 395 (1996); United States v. Hartwig, 39
M.J. 125, 130 (C.M.A. 1994); Howe, 37 C.M.R. at 437.

433. 570 F.2d 1013 (D.C. Cir. 1977). Rejecting a First Amendment challenge, the
U.S. Court of Appealsfor the District of Columbiaupheld Priest’s court-martial conviction
of violating Article 134 for distributing a“ Serviceman’s Newsletter” to active duty person-
nel that called for resistance to the Vietnam War and encouraged desertion to Canada. Id.
at 1014-15. The court applied the clear and present danger standard. Id. at 1017.
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ogist in Parker v. Levy.*3* Although the scales of justice are moreinclined
to tip against the exercise of First Amendment rights during periods of
actual or imminent hostilities,**® the UCMJ retains viability when con-
fronted with First Amendment challenges even when the country is at
peace. 436

B. Discretionary Exercise of Court-Martial Authority

Another area of uncertainty isthe circumstances under which the mil-
itary will exercise its discretion to subject a retiree to court-martial juris-
diction. Albeit al the Services have exercised this discretion sparingly, no
uniform standard exists within the armed forces; and the various Service
standards, although similar in some respects, are vague and provide no
meaningful gauge by which to measure the appropriateness of the exercise
of court-martial jurisdiction over aretiree.

Within the Army, prior approval must be obtained from the Criminal
Law Division, Office of the Judge Advocate General, before the referral of
charges, and requests to recall a retiree to active duty for court-martial
must be approved by the Office of the Assistant Secretary of the Army
(Manpower and Reserve Affairs).#3” Retirees need not be recalled to

434. 417 U.S. 733 (1974). The Supreme Court rejected Captain Levy’sFirst Amend-
ment over breadth challenge. 1d. at 761 (“His conduct, that of acommissioned officer pub-
licly urging enlisted personnel to refuse to obey orderswhich might send them into combat,
was unprotected under the most expansive notions of the First Amendment.”); see also
Brown, 45 M.J. at 398 (“The importance of the United States' role in the Gulf War cannot
be over-emphasized.”).

435. Priest, 570 F.2d at 1018 (the context in which the statements are said determine
whether they enjoy First Amendment protection). Priest, Levy, and Howe all engaged in
misconduct during the Vietnam War. 1d. at 1014 (in the pentagon); Levy, 417 U.S. at 735-
36 (Levy made statements to military personnel at Fort Jackson, South Carolina.); Howe,
37 C.M.R. at 432 (Howe protested in El Paso, outside Fort Bliss, Texas.).

436. See Goldman v. Weinberger, 475 U.S. 503 (1986) (upholding Air Force regula-
tion that prohibited wear of yarmulke; Goldman had been threatened with a court-martial
if hefailed to obey the regulation); cf. Cooper v. Marsh, 807 F.2d 988, 990 (Fed. Cir. 1986)
(noting unsuccessful First Amendment challenge to fraternization charge at court-martial).

437. AR 27-10, supra note 331, para. 5-2(b)(3).



2003] COURT-MARTIAL JURISDICTION OVER RETIREES 73

active duty, however, to court-martial them.*3® Further, before an Army
retiree may be prosecuted under the UCMJ, Army policy requires the
existence of “extraordinary circumstances.” 4%

Unfortunately, the phrase “ extraordinary circumstances’ is undefined
and has suffered from this shortcoming for almost half a century or
longer.*0 Previously, such circumstances had to link retirees “to the mili-
tary establishment or involving them in conduct inimical to the welfare of
the nation.”*** Almost a decade ago, one Army legal commentator exam-
ined post-UCMJ retiree courts-martial and opined that jurisdiction was
most likely to be exercised in two circumstances. when the misconduct (1)
“excited direct military interests, involving offenses such as espionage
against the United States or the larceny of property belonging to the federal
government;” or (2) occurred overseas, particularly when the criminal
jurisdiction of the United States did not reach the accused.**?

Regulatory restrictions of the other Services for prosecuting retirees
vary, but are similarly skeletal in the amount of guidance they provide as
to the appropriateness of exercising military jurisdiction. Charges against
Navy or Marine Corps retired personnel may not be referred to trial absent

438. Lieutenant Colonel Warren Foote, Courts-Martial of Military Retirees, Army
Law., May 1992, at 55 n.8 (“ Significantly, aretired soldier may betried in hisor her retired
status without ever being ordered to active duty.”); see also United Statesv. Morris, 54 M.J.
898, 900 (N-M. Ct. Crim. App. 2001); United States v. Hooper, 26 C.M.R. 417 (C.M.A.
1958), asdigestedin 8 Dig. Ops. JAG 1958-1959, sec. 45.8, at 77 (“ Jurisdiction over retired
members of a regular component of the armed forces who are entitled to pay attaches by
virtue of UCMJATrt. 2, without the necessity of an order effecting return of such personsto
active duty.”).

439. AR 27-10, supra note 331, para. 5-2(b)(3). The authors were unable to locate
any articulation of the extraordinary circumstances giving rise to the recent court-martial
of Mgjor General David Hale.

440. See United Statesv. Sloan, 35 M.J. 4, 9 (C.M.A. 1992) (noting that the term, as
discussed in a 1957-1958 Army TJAG opinion, was “undefined”) (citing Courts-Martial,
Op. OTJAG, Army (29 June 1956), as digested in 7 Dig. Ops. JAG 1957-1958, sec. 45.8,
at 108). The same standard has existed since at least the 1930s. See United Statesv. Kear-
ney, 3B.R. 63, 79 (1931).

441. Courts-Martia, Op. OTJAG Army (29 June 1956), as digested in 7 Dig. Ops.
JAG 1957-1958, sec. 45.8, at 108; see also Kearney, 3 B.R. at 79 (“unless some extraordi-
nary circumstances were involved linking [retired officers] to the military establishment or
involving them in conduct inimical to the welfare of the nation”) (citing a 1932 transmittal
letter from the Secretary of War to President Hoover); Holland, supranote 172, at 31 (citing
U.S. DEP' T oF ARMY, Pam. 27-174, LEGAL SeRVICES. JURISDICTION para. 4-5 (25 Sept. 1986)).

442. Foote, supra note 438, at 57.
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the permission of the Secretary of the Navy.**® Further, retirees may not
be recalled to active duty solely to stand trial, and Secretarial permission
is required before the apprehension, arrest, or confinement of retired per-
sonnel.#*4 Within the Coast Guard, charges against a retiree may not be
referred for trial without the approval of the Chief Counsel.#*> Addition-
ally, prior authorization must be obtained from the Chief Counsel before a
retiree may be apprehended, arrested, or confined.*6

The Air Force limits its jurisdiction over retirees to situations when
“their conduct clearly links them with the military or is adverseto asignif-
icant military interest of the United States.” 44’ Unlike the other Services,
which restrict the referral of charges, the Air Force imposes restrictions at
the preferral stage. Charges may not be preferred without the approval of
the Secretary of the Air Force unless the statute of limitations is about to
run, and then approval must be obtained as quickly thereafter as possi-
ble.#48

Although all the Services have articulated restrictions of some kind
on the exercise of jurisdiction over retired personnel, these restrictions pro-
vide little, if any, meaningful protection to the retiree community. In

443. JAGMAN, supra note 334, sec. 0123(a)(1) (“No case of aretired member of
the regular component of the Navy or Marine Corps not on active duty but entitled to
receive pay, aretired member of the Naval Reserve or Marine Corps Reserve not on active
duty who is receiving hospitalization from an armed force, or a member of the Fleet
Reserve or Fleet Marine Corps Reserve not on active duty will be referred for trial by court-
martial without the prior authorization of the Secretary of the Navy.”).

444. 1d. sec. 0123(a)(1), (c).

445. USCG MJM, supra note 334, para. 3.B.3.a(“No case of aretiree amenable to
jurisdiction under Article 2(a)(4) or (5), UCMJ will be referred to trial by court-martial
without the prior authorization of the Chief Counsdl.”).

446. 1d.

447. U.S. AIR Forck, INsTR. 15-201, ApMINISTRATION OF MILITARY JusTicE para. 2.9 (2
Nov. 1999) [hereinafter AFI 15-201]. An earlier policy directive stated that Air force retir-
ees could not be prosecuted “ unless the alleged misconduct is adverse to a significant mil-
itary interest to the United States and [the Secretary of the Air Force] has approved starting
atria.” U.S. Air Forcg, PoLicy DIr. 51-2, ADMINISTRATION OF MILITARY JusTice para. 15 (7
Sept. 1993). The more restrictive term “significant military interest” was not contained in
the 1990 Air Force regulation on point, which required that “their conduct clearly links
them with the military or is adverseto the United States.” Foote, supra note 438, at 56 (cit-
ing U.S. AIr Forcg, Rec. 111-1, MiLiTary JusTice Guipe para. 3-5 (9 Mar. 1990)). In 1961
the Air Force standard was slightly different: “conduct clearly links him to the military
establishment or isinimical to the welfare of the United States.” House, supra note 3, at
120.

448. AFI 15-201, supra note 447, at 15, para. 2.9.
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United States v. Soan,*° aretired Sergeant Major challenged the exercise
of court-martial jurisdiction over him based upon an aleged violation of
applicable Army regulation and policy.**® The appeal caused the COMA
to review the then-existing Army policy concerning the exercise of mili-
tary jurisdiction of retirees and made a number of salient points. First, the
COMA emphasized that a statement of policy, by itself, does not constitute
a legal prohibition.*>* Next, the court noted that “even a regulation—
which, asageneral rule, oftenissaid to bind the authority that promulgates
it[,] . .. may be asserted by an accused only if it was prescribed to protect
an accused’s rights.” 452 With respect to the language contained in the
applicable Army regulation, which isidentical to the language contained
in the Army’s current regulation, the COMA opined that it was not
designed to protect the accused's rights, stating: “[h]ere it seems most
likely that the policy was promulgated primarily for the purpose of assur-
ing efficient allocation of prosecutorial resources by pursuing military-
justice aternatives only when courts-martial—as opposed to some other
remedy, such as civilian trial—is logically compelling.”453

Similarly, in United Sates v. Morris,** the Navy-Marine Court of
Criminal Appeals gratuitously addressed the effect of Naval Secretarial
restrictions on the exercise of military jurisdiction over retirees. The court
noted that the prohibition against “ordering a member of the Fleet Marine
Corps Reserve to active duty solely for the purpose of exercising court-
martial jurisdiction” was “not related to jurisdiction,” characterizing the
prohibition as an apparent “fiscal consideration.”#>® Further, the court pos-
ited that the prohibition was “merely policy and was not promulgated for
the benefit of the accused.” 46

It appears that existing Service constraints on the exercise of court-
martial jurisdiction over retired members of the armed forces are merely
unenforceable, policy-driven, self-imposed restrictions, which provide
only uncertain protection to military retirees. Service regulations should
clarify the circumstances under which jurisdiction will be exercised. Fur-
ther, to serve as acheck on the expansive reach of military jurisdiction over

449. 35M.J. 4 (C.M.A. 1992).

450. Id. a 7.

451. 1d. at 9 (“policy typically is not law”).
452. 1d. (citations omitted).

453. Id.

454. 54 M.J. 898 (N-M. Ct. Crim. App. 2001).
455, |d. at 902 n.5.

456. Id.
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retirees, these currently edentul ous service constraints should be rewritten
to clarify their prophylactic nature and be cast as awithdrawal of authority
over aclass of cases®’ to ensure enforceability.

C. Military Jurisdiction over Contractors on the Battlefield

Clearly therewill be circumstances when the exercise of court-martial
jurisdiction over retirees is both necessary and appropriate. One such cir-
cumstance in which the retention of military jurisdiction appears not only
appropriate, but necessary, is occasioned by the presence of contractors
within atheater of operations during aperiod of actual hostilitiesthat falls
short of a declared war.**® To the extent the Services clarify the circum-
stances under which military jurisdiction will be exercised over retirees,
the contractor on the battlefield scenario stands out as an excellent candi-
date for a policy favoring military jurisdiction.

The American military has historically relied on contractors to sup-
port its wartime operations.**® During the Vietnam War, U.S. civilian con-
tractors employed approximately 9000 employees in Vietnam during
1969, at the height of the military contracting effort.*6° In Operation
Desert Storm, 950 contractor employees were employed in the Persian
Gulf area, including thirty-four contractor employees who accompanied
our forcesinto Irag.*6* More recently, the military has relied on contractor

457. Rule for Courts-Martial 401 provides that “[a] superior competent authority
may withhold the authority of a subordinate to dispose of chargesin . . . types of cases. . .
" MCM, supra note 209, R.C.M. 401. Seegenerally United Statesv. Sloan, 35 M .J. 4, 7-
8 (C.M.A. 1992).

458. Article2(a)(10), UCMJ, extends military jurisdiction “[in] time of war, [to] per-
sons serving with or accompanying an armed force in the field.” UCMJ art. 2(a)(10)
(2002). Application of thisjurisdictional provision, however, is limited to times of a con-
gressionally declared war. United Statesv. Averette, 41 C.M.R. 363, 365 (C.M.A. 1970).

459. Richard Hart Sinnreich, Contracting Military Functions Raises Interesting
Questions, Lawton Consrt. (OkLA.), June 3, 2001, at 4 (Civilian teamsters were used for
transportation during the Revol utionary War, the War of 1812, and the Mexican War; Union
and Confederate forcesrelied “heavily on civiliansfor functions ranging from medical care
to transportation”; and U.S. forcesin Cubaduring the Spanish American War were “ heavily
dependent on civilian contracting.”); see also Joe A. Fortner & Ron Jaeckle, Institutional -
izing Contractors on the Battlefield, ArRmy Loaistician, Nov.-Dec. 1998, at 11 (“Contract-
ing for servicesis not new; the Army has been doing it since the American Revolution.”).

460. MaJjor GENERAL GEORGE S. PrUGH, VIETNAM StuDIES. LAW AT WAR: VIETNAM
1964-1973, at 88 (1991).

461. Major Susan S. Gibson, Lack of Extraterritorial Jurisdiction over Civilians: A
New Look at an Old Problem, 148 MiL. L. Rev. 114, 148 (1995).
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support during numerous contingency operations,*¢? including current
operations in the Balkans*®® and South West Asia.*®* Presently, the trend
appears to be one of increased reliance on civilian contractors.%> Indeed,
while speaking before an October 2000 meeting of the Association of the
United States Army, General John Coburn, commanding general of the
Army Material Command, posited that “[c]ontractors will be all over the

462. Greg Schneider & Tom Ricks, Profitsin “ Overused” Army, WasH Posr, Sept.
9, 2000, at A6 (“A long-time defense contractor, Brown & Root has deployed employees
to Bosnia, Kosovo, Macedonia, Hungary, Albania, Croatia, Greece, Somalia, Zaire, Haiti,
Southwest Asiaand Italy to support Army contingency operations since 1992.”).

463. Gregory Piatt, GAO Report: Balkans Contracts Too Costly, Eur. Stars &
Srripes, Nov. 14, 2000, at 4 (Since 1995 the military has paid about $2.2 hillion “to Brown
& Root, which feeds the troops, washes their uniforms, provides logistical support such as
transportation, repairs buildings and has built base camps in Bosnia, Kosovo, Albania,
Hungary and Macedonia.”); see also Charles Moskos, What Ails the All-Volunteer Force:
An Institutional Perspective, PArRaMETERs, Summer 2001, at 35) (“When American troops
first entered Kosovoin August 1999, they werelustily greeted by Brown & Root employees
who had preceded them into the strife-ridden region.”).

464. Toillustrate, in 1999 the Army awarded a base support and combat support con-
tract to support its operationsat Camp Doha, Kuwait. ITT Fed. Serv. Int’| Corp., B-283307,
1999 U.S. Comp. Gen. LEXI1S 196 (Nov. 3, 1999). The procurement required the contrac-
tor “[among other things.. . . to provide and maintain supplies and equipment for military
exercises, and for contingency and combat operations, including heavy combat vehicles,
tactical vehicles, and related armaments, ammunition, electronics and repair parts.” Id. at
*3.

465. Major General Norman E. Williams & Jon M. Schandelmeier, Contractors on
the Battlefield, ArRmy, Jan. 1999, at 33 (“Thereisatrend toward using more contractors for
sustainment.”); see also Earle Eldridge, Civilians Put Expertise on the Front Line, Thou-
sands Serve Their Country in War on Terror, USA Topay, Dec. 5, 2001, at B8 (“Reliance
on civilians likely will grow, according to the Pentagon’s most recent defense reviews.”);
see U.S. Der'T oF ArRMY, FIELD MANUAL 100-10-2, CONTRACTING SUPPORT ON THE BATTLE-
FIELD iV (4 Aug. 1999) [hereinafter FM 100-10-2] (“To bridge the gap before scheduled
resources and CSS units arrive, or when other logistical support options do not provide the
supplies and services needed, the Army is turning more frequently to contracting support
to provide goods and servicesrequired.”); Sinnreich, supra note 459, at 4 (“ During the past
fifteen years, commercial contractors increasingly have become essential to the perfor-
mance of basic military functions. ...”) (“[T]heway things are going|, civilian contractors]
will be even more ubiquitous in afuture theater of war, if only to furnish the high technol-
ogy expertise that the military services themselves are finding increasingly difficult to
retain.”); cf. Colonel Ralph H. Graves, Seeking Defense Efficiency, 8 AcquisiTion Rev. 47,
48 (Winter 2001) (“[&]lthough the outsourcing effort will continue”). The current potential
for outsourcing or contracting out positions previously held by military or federa civilian
employees is enormous. “Through fiscal year 2000, DoD has reviewed or is currently
reviewing for potential outsourcing 181,000 positions, twice as many as were reviewed in
the previous 17 years. The department expectsatotal of 245,000 to be reviewed by 2005.”
Id. at 48.



78 MILITARY LAW REVIEW [Vol. 175

battlefield of the future . . . .”#%¢ Significantly for purposes of this article,
agreat percentage of overseas contractor employees are retired military.*6’

Onereason offered to justify the exercise of court-martial jurisdiction
over retireesis the genera failure of domestic jurisdiction to reach crimes
committed overseas.*® Most federal criminal statutes do not enjoy extra-
territorial application.*®® Two relatively new pieces of legislation have
expanded U.S. extraterritorial jurisdiction and apply to civilians accompa-
nying the force.

First, the War Crimes Act of 1996470 authorizes federal prosecution of
any U.S. national or member of the U.S. armed forces who commits awar
crime, or of any third country national who commits awar crime against a
U.S. national or service member.*’1 Clearly, the War Crimes Act reaches

466. Ken Swarner, Contractors Go to War, Military.com (Nov. 26, 2000), at http://
ebird.dtic.mil/Nov2000/s20001128contractors.htm. General Coburn stated further that
“[t]hey have always been there, but there will be even greater numbersin the future.” 1d.

467. See Eldridge, supra note 465, at B8 (“many of them retired from the military”);
Schneider & Ricks, supra note 462, at A6 (“As of this week, [Brown & Root] had 13,130
employees in the Balkans—about 90 percent of them local hires, the rest from the United
States, often retired military.”); Ron Laurenzo, Private Firm Continues Unrivaled Army
Support, Der. Wk., May 10, 1999, at 5 (“typicaly, logistics providers such as Brown &
Root and DynCorp employ former officers—often retired Army Colonels—to run their for-
eign operations’); cf. Sinnreich, supra note 459, at 4 (“even commercia support of more
generic military functions such as installation security, maintenance, and supply services
typically is highly professional and . . . relies heavily on former military personnel”); Ron
Laurenzo, When Contractors Work the Front Lines, Der. Wk., Apr. 5, 1999, at 8 (“amajor-
ity of the contractors are ex-military people”).

468. See Foote, supra note 438, at 57 (“[O]ffenses by retirees that occurred overseas
were more likely to be referred to courts-martial. For example, the situs of both reported
Navy cases was the Philippines, where domestic United States courts cannot exercisejuris-
diction.”) (“Army judge advocates considered the inability of American courts to assert
jurisdiction under title 18 to try an accused for the alleged murder of an American citizen
in Saudi Arabia when they determined whether extraordinary circumstances existed that
warranted exercising UCMJ jurisdiction over aretired soldier.”).

469. Major Tyler J. Harder, Recent Developmentsin Jurisdiction: |s Thisthe Dawn
of the Year of Jurisdiction?, ArRmy Law., Apr. 2001, at 12 (“most federal criminal statutes
do not apply outside the territory of the United States or the special maritime and territorial
jurisdiction of the United States”) (listing examples of federal statutes that do enjoy extra-
territorial application).

470. 18 U.S.C.A. § 2441 (West 2000).

471. 1d. § 2441(a)-(b). The Act reaches former members of the armed forces who
commit war crimeswhile on active duty, but who are subsequently discharged. War Crimes
Act of 1996, reprinted in 1996 U.S.C.C.A.N. 2166, 2172 (“would allow for prosecution
even after discharge”).
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misconduct committed by civilians accompanying U.S. forces overseas,*?
during both international and noninternational armed conflict.*’3 War
crimes are defined in terms of violations of certain provisions of the
Geneva and Hague Conventions, and the “Protocol on Prohibitions or
Restrictions on the Use of Mines, Booby-Traps and Other Devices as
amended . . . when the United Statesis aparty . . ..”4™

Second, the Military Extraterritorial Jurisdiction Act of 20004
extends federal criminal jurisdiction over misconduct committed outside
the United States that would constitute a felony offense if committed
“within the special maritime and territorial jurisdiction of the United
States’ to (1) persons “employed by or accompanying the Armed Forces
outside the United States;” and (2) former members of the armed forces
who committed the misconduct while subject to the UCMJ.4’®6 The Act has
only limited application to retired members of the armed forces. Retired
personnel, subject to the UCMJ, may not be subject to prosecution under
this Act unless the “indictment or information charges that the member
committed the offense with one or more other defendants, at |east one of
whom is not subject to [the UCMJ]."47” Of significant note, the original
Senate version of the bill would have also extended military jurisdiction to
Department of Defense (DoD) employees and DoD contractor employees
while serving with or accompanying U.S. forces overseas during a Secre-
tary of Defense declared contingency operation.*’8

Even assuming the Department of Justice could surmount the prob-
lems associated with gathering evidence during or following a period of
armed conflict*’® and would be willing to devote the necessary
prosecutoria resourcesto pursue these cases, however, ajurisdictional gap

472. 1d. 8 2441(c) (“[w]hoever, whether inside or outside the United States, commits
awar crime”).

473. 1d. § 2441(c)(3).

474. |d. § 2441(c).

475. Pub. L. No. 106-523, 114 Stat. 2488 (codified at 18 U.S.C. §§ 3261-3267
(2000y).

476. 18 U.S.C. § 3261. For a discussion of the new Act, see Captain Glenn R.
Schmitt, The Military Extraterritorial Jurisdiction Act: The Continuing Problem of Crim-
inal Jurisdiction over Civilians Accompanying the Armed Forces Abroad—Problem
Solved?, ArRmy Law., Dec. 2000, at 1.

477. 18 U.S.C. § 3261(d). If for some reason the retiree is no longer subject to the
UCMJ, the Act would also apply. 1d. § 3261(d)(1).

478. Lieutenant Colonel Michael J. Davidson & Commander Robert E. Korroch,
Extending Military Jurisdiction to American Contractors Overseas, 35 PROCUREMENT LAw.
1, 18 (Summer 2000).
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remains. Such agap exists over the commission of military offenses com-
mitted by most civilians accompanying the force that may have an adverse
impact on the success of military operations against a hostile force. To
illustrate, in the event of actua hostilities, civilian contractors and DoD
civilians performing essential dutiesin support of military operations may
simply abandon their work sites or refuse to deliver goods and services.*®
Additionally, in future military operations contractor employees may be
captured, interned with members of the U.S. armed forces, and then
engage in misconduct that threatens both their own survival and that of
their fellow prisoners. Asageneral rule, civilian contractors are not sub-
ject to military jurisdiction and present a disciplinary problem for com-
manders.*81

A historical anecdote from World War 11 serves to highlight the
importance of maintaining discipline in such environments and supports
the retention of military jurisdiction over retired service members serving
as contractors as adisciplinary tool for military commanders. Shortly after
their successful attack on Pearl Harbor, Japanese forces turned their atten-

479. For adiscussion of the difficulties of prosecuting war crimes cases during a
period of ongoing hostilities, see Gary D. Solis, Son THANG: AN AMERICAN WAR CRIME
(1997).

480. See FM 100-10-2, supra note 465, at 3-8 (“commanders must understand that
contractor personnel aren't soldiers; they might refuse to deliver goods or servicesto poten-
tially dangerous areas, or might refuse to enter a hostile area regardless of mission critical-
ity”); Eric A. Orsini & Lieutenant Colond Gary T. Bublitz, Risks on the Road Ahead . . .
Contractorson the Battlefield, ArRmy RD&A, Nov.-Dec. 1998, at 10 (“ Theissue of concern
is not whether large Defense contractors will continue to service the contract, but whether
they will be able to keep their employees on the battlefield when and where they are
needed.”); Lou Marano, Perils of Privatization: In a Crunch, Soldiers Can’t Count on
Civilian Help, WasH. Post, May 27, 1997, at A15; cf. Williams & Schandelmeier, supra
note 465, at 35 (“Contractor personnel may not be prepared for the emotional and physical
hardships of a wartime environment.”). In support of this concern, some commentators
point to the DA civilian reaction to the increased hostilitiesin Koreafollowing the tree-cut-
ting incident in 1976, when North Korean soldiers attacked U.S. soldiers. Following the
incident, U.S. forcesrai sed the a ert status, prompting “hundreds of requests for immediate
transportation out of Korea from Department of Army (DA) civilians who had replaced
military depot maintenance and supply workers.” Orsini & Bublitz, supra, at 10.

481. Sinnreich, supra note 459, at 4 (civilian contractors “are not subject to military
discipline,” which normally isnot asignificant problem for commanders, but “in ashooting
war, disciplinary relations get more complicated”); see also Gibson, supra note 461, at 114
(“military could not try civilians by military court-martial except during a declared war”).
The Joint Chiefs of Staff opposed the 1999 draft guidelines from the Office of Management
and Budget concerning military jobs that could be outsourced to contractors “because they
want all combat support jobs to be filled by uniformed personnel who would be subject to
military rules and discipline.” Moskos, supra note 463, at 35.
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tion to Wake I sland, which was defended by an American force of Marines
and sailors.*®? Also trapped on the isand were about 1200 civilian con-
tractor employees performing construction work.*®3 At the battle’s conclu-
sion, 1146 civilian contractors were captured and held by the Japanese for
the remainder of the war.*8* Significantly, although the Marines and con-
tractors captured at Wake were subjected to virtually identical mistreat-
ment, the mortality rate of the Marines was only 3-4%, whereas the
mortality rate for the contractorsrose to 16%.%° Historian Gavan Dawsin
his book Prisoners of the Japanese attributes much of the Marines' sur-
vival success to their ability to maintain military discipline.48®

In the absence of the extension of military jurisdiction to contractor
employees, or a declaration of war, military commanders will find little
within the military justice system to assist them in maintaining discipline
over the U.S. civilian workforce. At least with respect to retirees among
the civilian workforce, however, commandersretain onetool: thethreat of
acourt-martial.

V1. Conclusion

Military jurisdiction over retired members of the armed forces enjoys
abreadth of scope that is neither required nor appropriate in most circum-
stances. A literal reading of military law would subject members of the
armed forces—both active duty and retired—to trial by court-martia for
conduct that few would have envisioned as falling within the ambit of the

482. Major M.R. Pierce, The Race for Wake Idand, MiL. Rev., May-June 2000, at 85.
Eventualy, fifty-eight Marines and eleven sailors were killed in action. Id. at 88.

483. LieuTeNANT CoLoNEL Frank O. HoucH ET AL., PEARL HARBOR TO GUADACANAL:
History oF U.S. MARINE Corps OpPERATIONS IN WORLD WAR |1, a 95 (1958). The civilian
construction workers were employees of Contractors Pacific Naval Air Bases, “agroup of
heavy construction companies building bases for the United States Navy on strategic
islandsin the Pacific.” Gavan Daws, PrRISONERS oF THE JAPANESE 35 (1994).

484, E. BARTLETT KERR, SURRENDER & SURVIVAL: THE EXPERIENCES OF AMERICAN
POWs IN THE PaciFic 1941-1945, at 37 (1985). The Japanese retained 100 civilians on the
island to construct an airbase, but later executed them in anticipation of an Americaninva
sion. Pierce, supranote 482, at 88.

485. Daws, supra note 483, at 360.

486. Id. (“The marines were younger and fitter than the contractors; and as a disci-
plined tribe of POWS, marines were the ultimate.”).
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UCMJ.*" The courtesies afforded to retired military officers may be man-
dated, rather than merely honorific, if military law is interpreted and
applied literally.

One of the most emotional issues involved in determining the appro-
priate limitations on court-martial jurisdiction over military retireesisthe
threat that the exercise of such jurisdiction posesto retired pay. The mili-
tary pension iswidely viewed within the military and veteran’s communi-
ties as an entitlement, sacrosanct and unforfeitable except in the most
compelling of circumstances.*®® The military appellate courts have tacitly
acknowledged the special importance of retirement benefits, permitting
evidence during sentencing of the impact of a punitive discharge or dis-
missal on retirement benefits.48® Indeed, the CAAF has characterized the
effect of a punitive discharge on retirement benefits asa“ crucial military
concern” during sentencing,*° requiring an appropriate instruction for
those service members at or near the retirement eligibility point.*! The
threat posed to the pension of aretirement eligible, or near retirement eli-

487. See, e.g., Thomas E. Ricks, More Than Rank Splits Army’s Sars and Bars,
WasH. Post, Nov. 19, 2000, at A2 (Asked about references critical of President Clinton in
his study, arecently retired Army officer responded: “‘l know it raises eyebrows.” But, he
added, ‘I'maciviliannow’ ....").

488. Cf. Bradley, supranote 11, at 41 (“ To service members, military retired pay rep-
resents twenty or more years of patriotic, selfless service to their country. Military retired
pay iswhat is owed to themin return for living alife where at amoment’s notice they could
be sent anywhere in the world, possibly in the line of hostile fire.”).

489. United States v. Washington, 55 M.J. 441 (2001) (prejudicia error to exclude
evidence of expected retirement pay when accused had over eighteen years of service and
could retire during current enlistment); United States v. Luster, 55 M.J. 67 (2001) (prejudi-
cial error when accused had eighteen years and three months of service and could retire dur-
ing the current enlistment); United Statesv. Becker, 46 M.J. 141, 142 (1997) (“We hold that
the military judge erred in refusing to admit defense mitigation evidence of the projected
dollar amount of retirement income which appellant might be denied if a punitive discharge
was adjudged.”); see also United Statesv. Sumrall, 45 M.J. 207, 209 (1996) (“may present
evidence of the potential dollar amount subject to loss”).

490. United States v. Greaves, 46 M.J. 133, 139 (1997); see also United States v.
Hall, 46 M.J. 145, 146 (1997) (officer dismissal; “the impact of an adjudged punishment on
the benefits due an accused who is eligible to retire is often the single most important sen-
tencing matter to that accused and the sentencing authority”) (citation omitted).

491. U.S. Der'T oF ArRMY, Pam. No. 27-9, MiLiTaRY JupGes' BeEncHBoOK 66, para. 2-
5-22 note (1 Apr. 2001) (citations omitted).
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gible, service member and his family by a court-martial often invites par-
tia or complete jury nullification.*%?

Congress should re-examine this area of military law*® to articulate
the rights and authority of military retirees, and to determine what, if any,
limitations should be placed on military jurisdiction over them. Articles
88, 89, and 90(2) stand out as likely candidates for reform, and should be
generally inapplicable to retirees (victim or accused) for post-retirement
conduct. Another possible reform isto follow the current trend of treating
military pay asapension, rather than reduced pay for reduced services, and
severely curtail the circumstances in which a retiree may forfeit retired
pay, even if the accused retiree is ultimately dismissed or punitively dis-
charged. Further, in addition to or in lieu of further clarification of the
Hooper exception, a capacity defense should be availablein retiree-related
courts-martial, at least with respect to violations of these same punitive
articles. Toillustrate, a disrespect charge should not loom as alegal pos-
sibility when aretiree employed as a federal civilian employee confronts
an active duty service member or when a zeal ous active duty judge advo-
cate crosses legal swords in an adversarial environment with a retired
judge advocate of superior rank.

With respect to Article 88, a retiree running for political office or
employed as an academic, radio talk show host, or political commentator,
should be able to engage openly in criticism of our political leaders and
legislative bodies, using language that could be viewed as contemptuous,
without fear of potentially subjecting himsdlf to a military court-martial.

492. Major Michael R. Smythers, Equitable Acquittals: Prediction and Preparation
Prevent Post-Panel Predicaments, Army Law., Apr. 1986, at 6 (noting that an accused with
“acoveted retirement in the not too distant future” isafactor favoring an “ equitable acquit-
ta”); cf. GAO/NSAID-97-17, supra note 23, at 25 (“Two of our roundtable participants
indicated that, even in the case of a serious breach of conduct, the decision to separate per-
sonnel not eligiblefor retirement is extremely difficult. They also said that many personnel
with significant problems are kept until the 20-year point partly because of the implications
of preretirement separation for their families.”).

493. Historically, Congress has not spent agreat deal of time considering court-mar-
tial jurisdiction over retired personnel. Bishop, supra note 13, at 332 (from 1861 through
1916 “few subjects seem to have concerned Congress less than the constitutional rights of
retired regulars’), 338 (Since the Wilson administration, “ Congresshasnot . . . visibly trou-
bled itself with the problem. In the congressional hearings on the Uniform Code, the Judge
Advocate General of the Army . . . said nothing at al about retired personnel. The House
and Senate Committees disposed of the problem with the terse and unilluminating state-
ment that ‘ paragraph (4) retains existing jurisdiction over retired personnel of a Regular
component who are entitled to receive pay.’”).
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It isonly when aretiree publicly speaks or writesin his military capacity,
or engages in misconduct directly implicating his military status,*®* that
Article 88 should be able to reach that individual. Absent this narrow
exception, Article 88 should have no applicability to officerson theretired
list.

Further, all the Services need to clarify the circumstancesunder which
retirees may be subject to court-martial, and this standard should be a uni-
form one for the entire armed forces.*® The authors posit that all serious
misconduct committed while on active duty should be considered for pos-
sible UCMJ action, but the armed forces should defer to civil authorities
for nonmilitary crimes unless those forums are unable or unwilling to
assumejurisdiction. Retirement should not be viewed asaversion of aget
out of jail free card, but a service member, and his family, should not risk
forfeiture of a hard earned military retirement*® after enduring two or
more decades of all the hardships associated with amilitary career, absent
acompelling reason to do so.

Military jurisdiction should be exercised over retirees for post-retire-
ment misconduct in the narrowest of circumstances, particularly given the
modern day treatment of military retired pay as a mere pension. In addi-
tion to the narrow Article 88 scenario discussed above, offenses committed
in an overseas theater of operations that directly impact on the success of
American military operations or pose a direct threat to the safety or phys-
ical well-being of U.S. personnel or allied forces, during a period of actual
hostilities, would also be appropriate for continued military jurisdiction.
Additionally, when a military court-martial is the only forum available to
bring a military retiree to justice for extremely serious misconduct—
defined as offenses punishable by death—military jurisdiction may
attach.*%” Finally, absent these limited exceptions, military jurisdiction
should presumably not be applicableto military retireesunlesstheretiree’s
misconduct was of such an egregious nature that the retiree would be

494. To illustrate, should aretired senior military officer appear before a national
audience in uniform and using his military title, speak contemptuously of the President,
Congress, or one of the enumerated persons protected by Article 88, then the exercise of
military jurisdiction would be appropriate.

495. In particular, either by modification to the MCM or by regulation, guidance
should be provided to clarify the political and private conversation safe harbor exceptions
to Article 88.

496. “A retired officer may also forfeit his retired pay if court-martialed.” Loeh v.
United States, 53 Fed. Cl. 2, 5 (2002).

497. See, e.g., Sandsv. Colby, 35 M.J. 620 (A.C.M.R. 1992).
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unsuitable for continued military service even during periods of dire
national emergency.*%8

498. In other words, were the armed forces scraping the bottom of the manpower bar-
rel in adesperate attempt to put bodies in uniform because the nation’s survival wasimper-
iled, the misconduct of that retiree was so infamous, loathsome, or vile as to cause him to
fall below this standard.
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THE POSSE COMITATUSACT: SETTING THE RECORD
STRAIGHT ON 124 YEARS OF MISCHIEF AND MISUNDER-
STANDING BEFORE ANY MORE DAMAGE ISDONE

CoMMANDER GARY FeLiceTTI! & LIEUTENANT JoHN Luce?

Whoever, except in cases and under circumstances expressly
authorized by the Constitution or Act of Congress, willfully uses
any part of the Army or the Air Force as a posse comitatus or
otherwise to execute the laws shall be fined under this title or
imprisoned not more than two years, or both.3

I. Introduction

The United States is currently conducting a major reorganization of
its civil and military agencies to enhance homeland security.* The new

1. Presently assigned as Executive Officer, Coast Guard Training Center, Yorktown,
Virginia. J.D. 1995, University of California, Los Angeles, order of the coif; B.S., 1981,
U.S. Coast Guard Academy with honors. Previously assigned as a Deck Watch Officer on
the U.S. Coast Guard Cutter Resolute, 1981-1983; Commanding Officer, LORAN Station
Port Clarence, Alaska, 1983-1984; Staff Officer, Twelfth Coast Guard District and Deck
Weatch Officer, U.S. Coast Guard Cutter Blackhaw, 1984-1987; Flag aide, Maintenance &
Logistics Command Pacific, 1987-1988; Operations Officer, U.S. Coast Guard Cutter Ven-
turous, 1988-1991; Chief, Cutter Readiness Section, Coast Guard Atlantic Area, 1991-
1992; Funded Legal Education Student, University of California, Los Angeles, 1992-1995;
Principal Assistant Legal Officer, Second Coast Guard District, St. Louis, Missouri, 1995-
1996; Staff Attorney, Contract Law Branch, Maintenance and Logistics Command Atlan-
tic, 1996-1997; Staff Attorney, Navy Legal Services Office Mid-Atlantic, 1997-1998;
Chief, Military Justice Branch, Maintenance and L ogistics Command Atlantic, 1998-1999;
Chief, Operational Law Branch, Maintenance and L ogistics Command Atlantic, 1999-
2002. The author wishes to thank Captain Rob Kutz, USCG for his advice, support, and
encouragement; Jeneen Howard-Williams for her research assistance; and the many col-
leagues who commented on drafts of this article, provided research leads, and offered other
forms of support.

2. Presently Assigned asastaff attorney, Procurement Law Branch, Maintenance and
Logistics Command Atlantic, Norfolk, Virginia. J.D. 2000, The George Washington Uni-
versity Law School, with highest honors, order of the coif; B.S. 1992, U.S. Coast Guard
Academy, with honors. Previously assigned as Deck Watch Officer on the U.S. Coast
Guard Cutter Hornbeam (WL B-394), 1992-1994; Staff Officer, Coast Guard Headquarters,
Short Range Aids to Navigation Division, 1994-1996; Staff Officer, Coast Guard Head-
quarters, Office Cutter Management, 1996-1997; Funded Legal Education Student, The
George Washington University Law School, 1997-2000; Staff Attorney, Operational Law
Branch, Maintenance and L ogistics Command Atlantic, 2000-2001.

3. Posse Comitatus Act, 18 U.S.C. § 1835 (2000).
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military command, the Northern Command (NORTHCOM), will be
responsible for all Department of Defense (DOD) participation in Home-
land Security. In announcing the new military organization, Secretary
Rumsfeld declared, “[ T]he highest priority of our military isto defend the
United States.”

One might, therefore, reasonably believethat theworld’s premier mil-
itary force is, and will be, fully engaged in protecting the United States
homeland from approaching foreign terrorist threats. This may not aways
bethe case, however, since asignificant part of the homeland security mis-
sion is considered a “law enforcement” function, especially as threats get
closer to America's shores and borders. Our enemies, of course, do not
recognize the artificial construct between law enforcement and national
defense. The artificial distinction nonetheless remains important due to
the widespread bdlief that a nineteenth century law called the Posse Com-
itatus Act® strictly limits most DOD participation in the “law enforcement”
function.” The Act, unfortunately, is widely misunderstood.® So while
national debate about changing the Act is growing,® many of the perceived
problems are based upon a profound misunderstanding of this law. Poli-
cymakers must understand the Act before they can “fix” it.

This article seeks to set the record straight on the Posse Comitatus
Act. To do so, the article distinguishes clearly between the Act and (1)
other laws and congtitutional provisions that keep the military from being

4. See, e.g, Orrice oF HOMELAND SeCURITY, NATIONAL STRATEGY FOR HOMELAND SECU-
RITY (2002); Tom Bowman & Karen Hodler, President Keeps His Focus on Security; Bush
Urges Congress to Carry Out His Plans for New Cabinet Department, BALT. Sun, June 8,
2002, at 1A; Michad Kilian, Pentagon Creates a Homeland Unit; Command W1l Operate
in U.S to Guard Shores, CHi. Tris., Apr. 18, 2002, at 9; Esther Schrader, U.S. to Get Sngle
Military Umbrella, L.A. Times, Apr. 18, 2002, pt. A1, at 15.

5. Kilian, supranote 4, at 9.

6. See 18 U.S.C. § 1385. The Posse Comitatus Act became law on 18 June 1878.
See Act of June 18, 1878, 20 Stat. 152.

7. U.S. DeP'T oF DerFense, DIr. 5525.5, DOD CoopPeraTiON WITH CIVILIAN LAw
EnrForceMENT OrriciaLs encl. 4 (15 Jan. 1986) (incorporating C1, 20 Dec. 1989) [hereinafter
DOD Dir. 5525.5]; Orrice oF HoMELAND SECURITY, supra note 4, at 48 (referring to the Posse
Comitatus Act as “federal law” that “prohibits military personnel from enforcing the law
within the United States except as expressly authorized by the Constitution or Act of Con-
gress’); Schrader, supra note 4, at 15.
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used as a national police force; and (2) the internal policies that, in the
name of the Act, sometimes lead to bizarre results.’® After providing an
overview of the current confusion surrounding the Act, this article follows
a chronological approach that carefully deconstructs the many layers of
intertwined confusion and outright deception surrounding the Act. The
authors match words with deeds to determine how the originators viewed
the law. The article carefully traces Congress's haphazard actions over
many decades to increase military participation in civil law enforcement
along with the more recent DOD counter-reaction to congressional efforts
to increase DOD support to law enforcement agencies that enforce narcot-
icslaws. After accurately describing the Act’slimited meaning, thisarticle
then places the Act in context with the more robust laws that prevent the
misuse of the military as a hational police force, but do not interfere with
appropriate national security activities.

Il. Overview of the Current State of Confusion

In many respects, the confusion surrounding the Posse Comitatus Act
is completely understandable. This nineteenth century remnant from the
Reconstruction period has been mischaracterized from itsvery beginnings,
at timesddiberately. Oneinitial deception wasto hide the Act’sracist ori-
gins by linking the Act with the principles surrounding the founding of the

8. See John R. Brinkerhoff, The Posse Comitatus Act and Homeland Security, J. oF
HomeLanD SecuriTy (Feb. 2002), at http://www.homelandsecurity.org/journal/articles.
After quoting the Posse Comitatus Act in full, Brinkerhoff states:

Th[is] quotation . . . is the much-discussed Posse Comitatus Act in its
entirety. Thatisit! Thatisall thereistoit. Seldom has so much been
derived from so little. Few articles written about the act and itsimplica
tions cite the law as it is written, leading one to believe that the authors
have never taken the trouble to go to the U.S. Code and see for them-
selves or to look up the legidative history of the act or to read the excep-
tions in the law. As aresult, much of what has been said and written
about the Posse Comitatus Act isjust plain nonsense.

Id.

9. SeeEric Schmitt, Wider Military Rolein U.S IsUrged, N.Y. Times, July 21, 2002,
at 16; Joyce Howard Price, Biden Backs Letting Soldiers Arrest Civilians, WasH. TiMES,
July 22, 2002, at 1.
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United States, without accounting for the passage of the Constitution or the
Civil War.! To compound matters, the Act's most vocal nineteenth cen-
tury supporters incorporated by reference the controversia, yet somewhat
contrived, arguments against astanding U.S. army from the revolutionary
period.’? The Act’s supporters also hid their unsavory agenda behind
patriotic phrases and ideas of the Anti-Federalists that the founders them-

10. Seeinfranote21. Asof June 2002, the blanket deployment order, discussed infra
note 21, had not been issued. A Navy ship Captain who deployed a CG LEDET to board a
suspected foreign terrorist vessel approaching the United States was, therefore, prohibited
from providing any “direct” relief or assistance to the LEDET. The Navy and DOD main-
tain that this prohibition is statutory, however. See infra sections V1I1-1X (showing how
thislimitation is actually administrative). If the same LEDET boardsa U.S. fishing vessel
to enforce routine fisheries regul ations, however, then DOD personnel and equipment may
befully involvedin all aspects of the law enforcement boarding, including the arrest of U.S.
citizens. See 16 U.S.C. § 1861 (2000); infra section V.F. Obviously, the threat of a mari-
time equivalent to the 11 September 2001 attacks by foreign vesselsis of far greater con-
cern.

Another bizarre result from the current policies is that internal policy does not pro-
hibit the U.S. Navy from stopping and boarding foreign vessel s off the coast of Pakistan or
in the Mediterranean Seato locate terrorists and Taliban personnel. Infact, thistraditional
naval mission is known as “maritime interception operations.” The mission “involvesthe
boarding and search or inspection of suspect vessels and taking custody of vesselsthat are
carrying out activities in support of terrorist organizations.” State Department Briefing,
Fep. News Serv., June 3, 2002 (remarks of Mr. Reeker). In aJanuary 2002 example of the
mission, Navy personnel boarded and searched a Syrian merchant vessel, the Hajji Rah-
meh, in the Mediterranean Sea. See Vernon Loeb, Fighting Terror onthe High Seas: Euro-
pean Command’s Over shadowed—but Key—Role in War, WasH. Posrt, June 11, 2002, at
A15. If the Hajji Rahmeh had evaded the Navy vessels and arrived off the coast of New
York City, however, the Navy is supposedly prohibited from taking any similar action or
even directly supporting the Coast Guard boarding team since this is now a civilian law
enforcement mission.

A fina nonsensical example is that the Posse Comitatus Act supposedly prohibited
National Guard troops deployed on the Canadian border after September 11, presumably to
stop terrorists, from conducting surveillance from the helicopters that flew them to their
assignments. See Schmiitt, supra note 9, at 16.

11. Seeinfranotes 118-23, 148-49 and accompanying text (describing Congressman
Kimmel's characterization of the Act as an attempt to curb abuses by the regular army; and
describing the purported rationale of Congressman Knott—who introduced the bill which
ultimately passed in the House—that he designed his amendment to prevent the ability of
every marshal and deputy marshal to call out the army to aid in the enforcement of the
laws).



90 MILITARY LAW REVIEW [Vol. 175

selves had not put into practice.™® In short, the Act was carefully disguised
in two levels of deliberate misinformation.

The effort to disguise the Act's true origins in Reconstruction bitter-
ness and racial hatred was overwhelmingly successful. The language of
misdirection grew over the years by frequent repetition that eventually
transformed a hate law into the respected shorthand for the general princi-
plethat Americans do not want a military national police force. Addition-
ally, just about everyone examining the law focused on the fal se historical
arguments instead of carefully analyzing the law’s actual text and histori-
cal context. Therefore, they missed, or ignored, the key fact that the orig-
inal Posse Comitatus Act was at least one-third pure fiscal law: Congress

12. Seeinfra note 118 and accompanying text. As Alexander Hamilton pointed out
in Federalist Nos. 24-26, the controversy about astanding army under the new federal Con-
stitution seems to have been more of a political maneuver by the Anti-Federaists than a
serious objection. See generally THe FeEperaLIsT Nos. 24-26 (Alexander Hamilton). Atthe
time of the ratification debates, the Articles of Confederation did not prohibit the general
government from keeping or raising a standing army, although it did attempt to limit state
authority to maintain any body of forces without permission of the federal Congress. See
ARTs. oF Conreb. art. VI.

In any event, Massachusetts had arguably ignored the provision and raised a force
without obtaining congressional approval to put down Shay’srebellion. Additionally, none
of the thirteen state constitutions actually prohibited the state government from raising or
keeping a standing army in peacetime. Instead, the Bill of Rights in four states said that
standing armies ought not to be raised or kept up without the consent of the legislature,
while the congtitutions of two states, Pennsylvania and North Carolina, said that standing
armies ought not to be kept up in peacetime. The remaining state constitutions were silent
on theissue. See THE FeperaLisT No. 24, at 127; No. 25, at 134-35; No. 26, at 136 (Alex-
andar Hamilton) (Clinton Rossiter ed., 1999). Since the new federal Constitution required
Congress to discuss and authorize the army every two years, only two out of thirteen state
constitutions had even the semblance of a conflict with the proposed federal plan.

Moreover, as Hamilton pointed out in Federalist Nos. 24 and 26, the “ought not” |an-
guage in the Pennsylvania and North Carolina constitutions was more of a caution than a
prohibition reflecting the “conflict between jealousy and conviction; between the desire of
excluding such establishments at all events and the persuasion that an absolute exclusion
would be unwise and unsafe.” THe FeperaLisT No. 24, at 127; No. 26, at 139. Addition-
ally, in Federalist No. 25, Hamilton notes that Pennsylvaniahad resolved to raise abody of
troops in peacetime to put down partia disordersin one or two counties notwithstanding
the “ought not” language in the Pennsylvania constitution. THe FeberaLisT No. 25, at 134;
see also THe FeberaLisT No. 38, at 206-07 (James Madison) (Clinton Rossiter ed., 1999)
(writing that Congress, unchecked by any other branch of the federal government, and soon
to be flush with cash from the western territory, could raise an indefinite number of troops
for an indefinite period of time under the Articles of Confederation).

13. Seeinfrasection I11.A.
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prohibited the expenditure of funds to use troops as “a posse comitatus or
otherwise to execute the laws.” 4 This funding limit expired at the end of
the fiscal year along with a decisive, but temporary, exercise of congres-
sional power under the Congtitution.®

After expiration of the fiscal law section, only the criminal law por-
tions of the Posse Comitatus Act remained effective. The criminal offense
had several elements. Almost 100 years later, however, the first courts
exploring the Act inadvertently focused almost all the subsequent litiga-
tion and commentary on just two of the elements: (1) which armed forces
must comply with the Act, and more importantly, (2) how to define the
phrase “to execute the laws.” The meaning of the Act’s other elements
remains largely unaddressed, even though Congress considered, but
rejected, attempts to remove them from the law.16

Many of the courts analyzing the Act also wrote about the law as if it
was the only law or principle that limited the use of the armed forcesin a
law enforcement role. Some, therefore, have claimed to discern a broader
policy or “spirit” behind the Act that is not supported by the historical
record or the statute's text.l” While these wider policies are sound, they
are embodied in federalism, the law concerning federal arrest authority,
election law, and especially fiscal law. The portion of the Posse Comitatus
Act that survived the nineteenth century doesn’t have to do all the work, a
view that eventhe Act’soriginal proponents appeared to recognize.’® Try-
ing to force-fit all these other principles into the surviving part of the Act
has only created aneed to “discover” a number of implied exceptions and
has sowed a great deal of confusion.

Further muddying the waters, much of the commentary about this
topic has been infected with a now thoroughly discredited, and racist, his-

14. Act of June 18, 1878, 20 Stat. 152. See infra notes 129-30 and accompanying
text.

15. Seeinfra note 130 and accompanying text & note 440.

16. Seeinfra notes 128-29 and accompanying text.

17. Seeinfra notes 307-10 and accompanying text.

18. A significant component of the two-year struggle to pass the Act involved fiscal
law. For example, proponents blocked passage of an Army appropriation until resolution
of the dispute over the Act, resulting in unpaid Army troops for several months. Seeinfra
notes 115-16 and accompanying text. Additionally, proponents of the Act emphasized the
congressional power of the purse, and the final version of the Act contained an explicit fis-
cal law prohibition. See 5 Cone. Rec. 2113 (1877) (Mr. Atkins discussing the bill’s fiscal
section and emphasizing the congressional power of the purse); infra note 130.
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torical analysis of the Reconstruction period.!® Other commentators, and
courts, have simply avoided or minimized the Act’s brutal racist origins.
Moreover, congressional efforts in the 1980s designed to expand military
participation in law enforcement contain language that, when read in iso-
lation, actually appears to increase legal restrictions on the military.2°

The DOD inherited, and built upon, this confusion in a system of
administrative regulations in the 1980s. The regulations adopted a very
expansive interpretation of the Act’s prohibitions, particularly regarding
the activities of the U.S. Navy and Marine Corps,?! but then identified sev-
eral implied exceptions to the greatly expanded rules. Moreover, the reg-
ulations have remained mostly frozen in time despite two subsequent
changesin the law designed to further increase military support to civilian

19. Seeinfra note 88 (discussing the Dunning school of thought).

20. See 10 U.S.C. § 375 (2000).

21. Seeinfra note 338 and accompanying text. Thefollowingisarecent example of
the impact of this expansive interpretation of the Act. In the Winter of 2001-2002, Navy
ships carrying Coast Guard Law Enforcement Detachments (LEDETS) were deployed off
major U.S. ports to query and board high-interest inbound merchant ships. These mostly
foreign-flagged vessels are very large and presented a potential threat of being used as a
weapon. The major purpose of the Coast Guard boarding was to verify that the vessel was
under the control of the ship’s master and did not actually present athreat. Because these
vessels are normally several hundred feet long, a LEDET of four to six members was, in
some cases, not large enough to ensure everyone's safety. This temporarily led to the use
of Navy personnel as backup security for the LEDET. See Joint MediaRelease, U.S. Coast
Guard/ U.S. Navy, Navy, Coast Guard Join Forces for Homeland Security (Nov 5, 2001),
http://www.uscg.mil/overview/article_jointrel ease.htm; United States Coast Guard, Mari-
time Law Enforcement, Homeland Security, para. 2, at http://www.uscg.mil/lantarea/aol e/
text/mhls.htm (last visited Mar. 8, 2003).

A 7 February 2002 Opinion of the Deputy Judge Advocate General of the Navy, how-
ever, concluded that such “direct” assistance from the Navy was prohibited by DOD/Navy
policy interpreting the Act and by 10 U.S.C. § 375, absent very high-level approvals. This
interpretation of the statutes and DOD/Navy policy initially put Navy ship captainsin a
tough situation since the only apparent options were either to not board a suspicious vessel
or to send the small LEDET and hope for the best. Larger LEDETS were not an option in
most instances since the Navy ships used in this operation did not have enough space. See
Letter from Deputy Judge Advocate General to Commander in Chief, U.S. Atlantic Fleet
(Feb. 7, 2002) (partially classified document; this article discusses only unclassified por-
tions). The Navy JAG opinion goes on to recommend that the Navy operational com-
mander seek the necessary approvals to support the Coast Guard LEDETSs with homeland
security boardings. This would be accomplished by requesting that the Secretary of
Defense issue a blanket deployment order. Seeid.



2003] THE POSSE COMITATUSACT 93

law enforcement. One law neglected by the DOD increased its authority
to assist civilian agencies that fight terrorism.2?

This confusing legal quagmire might best be left alone if the status
quo actually did anything useful, such as protecting American civil rights
or limiting abuses of executive power. Asshown in section IV of thisarti-
cle, however, the Posse Comitatus Act has proven to be avery poor guard-
ian of theline between civil and military affairs. Potentially more effective
legal controls on the military remain untapped due to the excessive focus
on the Act.

I11. Ignoble Origins of the Posse Comitatus Act
A. TheAct Is Not from the Revolutionary Period

While the nation’s founders were deeply concerned with the abuses of
the British Army during the colonia period and military interference in

civil affairs,?3 the majority was even more concerned about a weak
national government incapable of securing life, liberty, and property.?*

22. Seeinfra note 372 and accompanying text.

23. The Declaration of Independence stated of King George: “He has kept among
us, in times of peace, Standing Armies, without the consent of our legislatures. He has
affected to render the Military independent of and superior to the Civil power.” DEecLARA-
TION OF INDEPENDENCE paras. 13-14. The Declaration also condemns King Georgefor “quar-
tering large bodies of armed troops among us.” Id. para. 16. Jefferson’s initial draft,
however, complained of both standing armies and ships of war. PauLINE MAIER, AMERICAN
ScriPTURE: MAKING THE DECLARATION OF INDEPENDENCE 107, 146 (1997). Also, the basisfor
the charges regarding standing armies wasthat King George |1 had asked Parliament’s per-
mission before bringing Hanoverian troops into England. Jefferson’s argument was that
King George |11 was similarly bound to get the colonial legislature’s permission before
sending troops into the colonies. 1d. at 114; see also U.S. Const. amend. |11 (“No soldier
shall, in time of peace be quartered in any house, without the consent of the Owner, nor in
time of war, but in a manner to be prescribed by law.”); see also Christopher A. Abel, Note,
Not Fit for Sea Duty: The Posse Comitatus Act, the United Sates Navy, and Federal Law
Enforcement at Sea, 31 WM. & MARY L. Rev. 445, 449-50 (1990); Clarence . Meeks, Ille-
gal Law Enforcement: Aiding Civil Authoritiesin Violation of the Posse Comitatus Act, 70
MiL. L. Rev. 83, 86-87 (1975).

24. See RoBerT W. CoakLEY, THE RoLE oF FEDERAL MILITARY ForRces IN DomEsTic Dis-
ORDER 1789-1878, at 4-7 (U.S. Army Center of Military History 1988) (discussing Shays
Rebellion and quoting a 1786 letter from George Washington to James Madison); see also
Tre FeperaLisT No. 21, at 107-08 (Alexandar Hamilton) (Clinton Rossiter ed., 1999), No.
23, at 121 (Alexandar Hamilton) (Clinton Rossiter ed., 1999) (“The principal purposes to
be answered by union are these—the common defense of the members; the preservation of
the public peace, as well against internal convulsions as external attacks. .. .").
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Some vocal patriots sought to avoid a standing army and any federal con-
trol over the state militias; however, in the end, theirs was the minority
view.?> The new Constitution did not contain the explicit limits and out-
right bans desired by some.%

Instead, the framers eventually counted on the now-familiar system of
checks and balances to prevent abuses.?’ The President, charged with the
faithful execution of the laws of the United States, is also Commander in
Chief of the Army, Navy, and state militias called to federal service.?® The
Constitution contains no explicit limits on the President’s use of the armed
forces to carry out the executive function beyond those contained in the

25. Actually, the concept of a standing army was not seriously debated during the
Constitutional Convention; what little debate there was revolved around the size of the
standing army. George Washington is believed to have ended the debate when he wondered
if potential enemies could also be counted on to limit the size of their armies. CoakLEy,
supra note 24, at 12; DANIEL A. FARBER & SUZANNA SHERRY, A HISTORY OF THE AMERICAN
ConstiTuTion 140 (1990). The Anti-Federalists made the argument against any standing
army during the state ratification debates; however, the focus was on the danger of central -
ized power. FARBER & SHERRY, supra, at 180-81; see also supra note 12 (discussing The
Federalist No. 38).

26. One can argue that the give and take of the political process leading to the Con-
stitution resulted in an implied limit on the use of the regular army, and perhaps the feder-
alized militia, to quell domestic disorders. See John P. Coffey, Note, The Navy’'s Role in
Interdicting Narcotics Traffic: War on Drugs or Ambush on the Constitution?, 75 Geo. L.J.
1947, 1951-52 (1987); CoakKLEY, supra note 24, at 11. The Constitutional Convention and
ratification debates make it clear that some wished to impose more stringent limits on the
central government’sability to useforceinternally. The standing army argument, however,
was raised and soundly rejected in both the congressional debates over the Bill of Rights.
FArRBER & SHERRY, supra note 25, at 242; see also supra notes 12, 25 and accompanying
text.

27. See THe FeperaLisT No. 51 (James Madison) (Clinton Rossiter ed., 1999) (The
Structure of the Government Must Furnish the Proper Checks and Balances Between the
Different Departments). The constitutional ratification debates from 1787-1788 show how
deeply the Anti-Federalists feared central government power and demonstrate the political
maneuvering and calculation of the day. For example, the Federalist emphasis on the mili-
tiaasthe principa military arm of the central government helped diffuse concern over the
congressional power to raiseastanding army. Thisalso left the Anti-Federalistsin the posi-
tion of having to argue that any federal authority over the militiawas, by itself, dangerous
toliberty. See CoakLEY, supra note 24, at 15-19; THe FeperaList No. 29, at 152 (Alexandar
Hamilton) (Clinton Rossiter ed., 1999) (“By a curious refinement upon the spirit of repub-
lican jealously we are even taught to apprehend danger from the militiaitself in the hands
of the federal government.”).

28. U.S. Consr. art. 11, 88 2-3.
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Bill of Rights.?® Congress retains the power of the purse over the armed
forces, but is prohibited from appropriating Army funds for more than two
years to ensure each session reexamines the issue of a standing army.3°
Many prominent Federalists considered this congressional power over
Army funding to be the most significant check upon its misuse.3* No sim-
ilar control was placed upon congressional funding for the Navy.%?

The framers clearly were aware of the posse comitatus and the use of
the military in some forms of law enforcement, yet they did not prohibit
the practice. The sheriff’s power to call upon the assistance of able-bodied
men to form a posse was an established feature of the common law.33
Moreover, naval forces of the time were traditionally used to enforce var-

29. See Abd, supra note 23, at 450 n.35. Taken together, articles I, 111, and IV of
the Constitution may authorize the President to use the armed forces in whatever manner
he deems reasonably necessary to carry out his chief executive function. See also THe Fep-
erALIST No. 28, at 146 (Alexandar Hamilton) (Clinton Rossiter ed., 1999) (“ That there may
happen cases in which the national government may be necessitated to resort to force can-
not be denied . . . . The means to be employed must be proportioned to the extent of the
mischief.”); No. 69, at 385-86 (Alexandar Hamilton) (Clinton Rossiter ed., 1999) (stating
that the President has supreme command and direction of the military and naval forces, as
first general and admiral of the nation). But see Coffey, supra note 26, at 1951-52 (arguing
that the Constitution’s reservation of power to Congress to call forth the militia to execute
the laws of the Union, combined with the lack of any explicit grant of similar authority to
the“army,” indicates an intent to deny the army authority to execute the law).

30. U.S. Consr. art. 1, 8 8. In Federalist No. 26, Hamilton wrote of this provision:

The legislature of the United States will be obliged by this provision,
once at least in every two years, to deliberate upon the propriety of keep-
ing amilitary force on foot; to cometo anew resolution on the point; and
to declare their sense of the matter by aformal vote in the face of their
constituents.

THe FeperaLisT No. 26, at 139 (Alexander Hamilton) (Clinton Rossiter ed., 1999).

31. See, e.g., THE FepERALIST No. 41, at 227 (James Madison) (Clinton Rossiter ed.,
1999). “Next to the effectual establishment of the Union, the best possible precaution
against danger from standing armies is a limitation of the term for which revenue may be
appropriated to their support. This precaution the Constitution has prudently added.”

Id.

32. SeeU.S. Consr. art. |, 88.

33. See Abel, supra note 23, at 460. Black’'s Law Dictionary defines posse comitatus
as“[t]he entire popul ation of a county above the age of 15, which a sheriff may summon to
his assistance in certain cases, asto aid him in keeping the peace, in pursuing and arresting
felons.” DeLuxe BLack’s LAaw DictionaRry 1162 (6th ed. 1990).
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ious laws.3* Finally, the federal government’s power to call out the posse
comitatus under the new Constitution was an issue actively discussed dur-
ing the ratification debates and in the federalist papers.®

A key feature of the traditional posse comitatus was the sheriff’s
power to require able-bodied mento lend assistance.3® Given the framers
obvious concerns about the army, the absence of any explicit limit on the
power of thelocal sheriff to call-out troops as members of a posse comita-
tusis difficult to explain unless one concludes that this was not perceived
as amajor problem. This apparent lack of concern, however, might be
explained by the fact that a common law posse comitatus followed the
direction of the local sheriff, while the framers were far more concerned
about centralized power, especially the power of Congress.3’ Moreover,

34. See Abel, supra note 23, at 457. The need to create and maintain naval forces
was not acontroversial matter. See THe FeperaLisT No. 41, at 228 (“The pal pable necessity
of the power to provide and maintain a navy has protected that part of the Constitution
against a spirit of censure which has spared few other parts.”).

35. See THE FeperaList No. 29, at 151-52 (Alexander Hamilton) (Clinton Rossiter
ed., 1999). The Anti-Federalists had argued that the new federal government didn’'t have
the power to call out the posse comitatus, which would lead to the use of troops to execute
thelaws of the Union. Hamilton dismissed the claim that the federal government could not
require participation in the posse comitatus, stating:

There is a striking incoherence in the objections which have appeared,
and sometimes even from the same quarter, not much calculated to
inspire a very favorable opinion of the sincerity or fair dealing of their
authors. The same persons who tell usin one breath that the powers of
the federal government will be despotic and unlimited inform us in the
next that it has not authority sufficient evento call out the POSSE COM-
ITATUS. The latter, fortunately, is as much short of the truth as the
former exceedsit.

Id. at 151-52.

36. 1d.; Roger B. Hohnsbeen, Note, Fourth Amendment and Posse Comitatus Act
Restrictionson Military Involvement in Civil Law Enforcement, 54 Geo. WasH. L. Rev. 404,
406 (1986); Abel, supra note 23, at 457.

37. Forrest McDoNALD, Novus Orpo SecLoruM: THE INTELLECTUAL ORIGINS OF THE
ConsrtiTuTioN 266-70 (1985) (stating that some delegates to the Constitutional Convention
and opponents to the proposed Constitution considered congressional authority to regulate
the militias arisk to liberty).
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the army was extremely small at this time, constituting less than one per-
cent of the nation’s total military force.38

The failure of the framers to prohibit military participation in civil
affairs and preserving domestic order explicitly also cannot be a result of
alack of knowledge. The Army’s role under the new Constitution was a
significant issue. In Federalist No. 8, Hamilton argued that the Union
would result in asmaller standing army. Of this smaller standing army (a
necessary evil) hesaid: “Thearmy under such circumstances may usefully
aid the magistrate to suppress a small faction, or an occasional mob, or
insurrection . . . .”3° Moreover, in denying charges that the federal govern-
ment intended to use military force to enforce the law, Hamilton never
claimed that the Constitution would prohibit such action. Instead he wrote
in Federalist No. 29: “What reason could there be to infer that force was
intended to be the sole instrument of authority, merely because thereis a
power to make use of it when necessary?’ 4 Clearly, the Posse Comitatus
Act did not originate from the Revolutionary Period.

B. Evolution of the Cushing Doctrine

Legidative and executive action in the early days of the American
republic confirm that the use of federal troops or federalized militiato pre-
serve domestic order, either as part of a posse comitatus or otherwise, was
an accepted feature of American life under the new Constitution.* The

38. See CoakLEY, supra note 24, at 23. 1n 1792, the Army’s authorized strength (not
actual or effective strength, which was ailmost certainly lower) was around 2000 troops, so
thefailureto specifically mention the regular troops may have been dueto their small num-
bers in relation to the state militias, which consisted of every free white able-bodied male
between eighteen and forty-five. Seeid.; 7 Cong. Rec. 3580 (1878) (remarks of Mr. Potter).
By comparison, in 1780-1781, the Commonwealth of Virginia had nearly 50,000 men in
the state militia. See THomAs JEFFERsON, NOTES oN THE STATE oF VirainiA 89 (W.W. Norton
& Co. 1972) (1787). In Federalist No. 46, Madison estimated the combined state militias
at 500,000 men. THe FeperaLisT No. 46, at 267 (James Madison) (Clinton Rossiter ed.,
1999).

39. THE FeperaList No. 8, at 37 (Alexander Hamilton) (Clinton Rossiter ed., 1999).

40. THe FeperaList No. 29, at 152 (Alexander Hamilton) (Clinton Rossiter ed.,
1999). Also, in Federalist No. 28, Hamilton stated: “That there may happen casesinwhich
the national government may be necessitated to resort to force cannot be denied .. .. The
means to be employed must be proportioned to the extent of the mischief.” THe FEDERALIST
No. 28, at 146 (Alexander Hamilton) (Clinton Rossiter ed., 1999).

41. See Abel, supra note 23, at 451-52, 460 and accompanying notes. The Judiciary
Act of 1789 continued the practice of calling out a posse comitatus and using U.S. soldiers
and sailors as members, making it acommon feature in early U.S. history. Id. at 460.
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Judiciary Act of 1789 gave federal marshalsthe power to call out the posse
comitatus, and a 1792 amendment made the implied power to call on the
military explicit.*? In 1794, President Washington led alarge force of fed-
eral troops into western Pennsylvania because farmers refused to pay a
whiskey excisetax and treated the U.S. revenue officers much as they had
the earlier British tax collectors.*® Later, President Jefferson issued a
broad proclamation that relied upon the Chief Executive's authority to call
on the entire populace, military and civilian, to serve asagrand posse com-
itatus to counter Aaron Burr’s planned expedition against Spanish terri-

42. See Meeks, supra note 23, at 88; Abel, supra note 23, at 460. The 1792 amend-
ment actually authorized the use of amilitia to assist the marshal’s posse. The provision,
however, gave rise to the practice of using both regulars and militia members as part of a
posse. See Meeks, supra note 23, at 88. Thefailure of the law to mention the regular troops
specifically may have been due to their small numbersin relation to the state militias. See
supra note 38. In any event, it soon became an accepted practice for the marshal to call out
both the militiaand regular troopsto serveinthe posse. An 1878 Attorney General opinion
stated:

It has been the practice of the Government since its organization (so far
has been known to me) to permit the military forces of the United States
to be used in subordination to the marshal of the United States when it
was deemed necessary that he should have their aid in order to the
enforcement of his process [sic]. This practice was deemed to be well
sustained under the twenty-seventh section of the judiciary act of 1789,
which gave to the marshal power “to command all necessary assistance
in the execution of hisduty” and was sanctioned not only by the custom
of the Government but by several opinions of my predecessors.

16 Op. Att'y Gen. 162, 163 (1878).
43. See ALaN BRINKLEY, AMERICAN History: A Survey 174 (9th ed. 1995); Abel,

supra note 23, at 451 & n.36. The First Congress had passed the Calling Forth Act for the
Militiain 1792, delegating to the President the power to call a state militiainto federal ser-
vice to enforce the laws of the union. In each case, the President was required to issue a
“ceaseand desist” proclamation to theriotersbefore acting. President Washington used this
authority to raise troops to counter the Whiskey Rebellion. CLayTon D. LAURIE & RoNALD
H. CoLE, THE RoLE oF FEDERAL MILITARY Forces IN DomEsTIc DisorDERS 1877-1945, at 18
(U.S. Army Center of Military History 1997); H.W.C. Furman, Restrictions upon the Use
of the Army Imposed by the Posse Comitatus Act, 7 MiL. L. Rev. 85, 88 & n.20 (1960). In
1807, the President was permitted to use regular troops under the samerestrictions. See Act
of Mar. 8, 1807, 2 Stat. 443.
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tory.** In 1832, President Andrew Jackson initially sent military forces
toward South Carolina under a Jefferson-like posse comitatus theory to
prevent secession.”® In an 1851 report to the Senate, President Fillmore
stated that the President had the inherent power to use regular troops to
enforce the laws and that all citizens could be called into a posse by the
marshal .46

The Senate Judiciary Committee, with only one dissenting voice,
agreed that the marshals could summon both the militiaand regular troops
to serve in a posse comitatus.*’ In 1854, Attorney General Cushing for-
mally documented the doctrine, concluding:

[T]he posse comitatus comprises every person in the district or
county above the age of fifteen years whatever may be their
occupation, whether civilians or not; and including the military
of all denominations, militia, soldiers, marines. All of whom are
alike bound to obey the commands of a sheriff or marshal .48

Initially, the Cushing Doctrine, as thelong-standing policy became known,
was used to help the U.S. marshals enforce the Fugitive Slave Act in
Northern states.*® As such, the doctrine was undoubtedly popular with
Southern slaveholders. Southern support for the doctrine, however,

44, SeeFurman, supranote43, at 89; CoakLEY, supranote 24, at 79-80. When called
upon to issue a proclamation responding to Aaron Burr’s actions to organize insurgents
against Spanish territory in 1806, Jefferson ordered “all officers having authority, civil or
military, and all other persons, civil or military, who shall be found in the vicinity” to aid
and assist “by all meansin their power” to search for and bring to justice Burr’s supporters.
Furman, supranote 43, at 89. Jefferson later called this* an instantaneous levee en masse.”
MERRILL PETERSON, THOMAS JEFFERSON AND THE NEW NATION 851 (Oxford Univ. Press 1975).

45. Furman, supra note 43, at 89. President Jackson was awaiting federal legislation
that would permit him to use force against the insurgent state since the South Carolina gov-
ernor was certainly not going to request federal assistance. 1d.

46. CoakLEY, supra note 24, at 130.

47. 1d. at 130-31.

48. See 6 Op. Att'y Gen. 466, 473 (1854) (internal citation omitted). Thisopinionis
known as the Cushing Doctrine. The Posse Comitatus Act was specifically designed to
overturn it. 7 Cong. Rec. 4241-47 (1878); Memorandum from William H. Rehnquist,
Assistant Attorney General, Office of Legal Counsel, to Benjamin Forman, Assistant
Genera Counsd (International Affairs), Department of Defense, subject: Legality of dep-
utizing military personnel assigned to the Department of Transportation (Sept. 30, 1970).

49. See 6 Op. Att'y Gen. 466 (1854).
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severely waned during the Civil War and Reconstruction periods asfederal
troops began to enforce civil rights laws and protect the freedmen.*°

C. TheAct’s True Roots in the Civil War and Reconstruction Periods

The arrival of federal troops in the Southern states during the Civil
War had quickly undermined the slaveholders' authority, even before the
Emancipation Proclamation formally announced the beginning of the end
of the “ peculiar institution.”>! Asthe war ended, much of the former Con-
federacy was occupied by victorious federal troops, including some of the
134,000 blacksin the federal Army.>? For some Southerners, the military
occupation was worse than the battlefield defeat.>® The presence of victo-
rious Union troops, including former dlaves, humiliated many former Con-
federates.® Throughout the war, black Union troops flaunted their
contempt for the symbols of davery and relished the opportunity to exert
authority over, and in some cases torment, Southern whites.> Black sol-
diers acted, according to one New York newspaper, as “apostles of black

50. 5 Cone. Rec. 2117 (1877) (Mr. Banning calling the Cushing Doctrine“an opinion
questionable at best, but strangely perverted by the Attorney-General”); 7 Cone. Rec. 3582
(1878); seeinfra section I11.C.

51. SeeEric FonER, RECcoNsTRUCTION: AMERICA’S UNFINISHED RevoLuTion 1863-1877,
at 4, 8-10(1988). The Emancipation Proclamation wassigned on 1 January 1863. Notably,
whilethe plantation owners dominated the antebel lum South, many independent white yeo-
man farmers owned few, if any, slaves and were politically and socially distinct from the
planter class. These self-sufficient “upcountry” farmers led western Virginia to secede
from Virginia and engaged in armed resistance against the Confederacy in eastern Tennes-
see. Union societies flourished in other parts of the South, and thousands of Southern men
joined the Union Army outright or resisted Confederate authority. One historian has
described thisasa civil war within the Civil War. Seeid. at 11-17. Not surprisingly, many
of these southern Unionists became prominent white Republican leaders of Reconstruction.
They were called “scalawags’ by the temporarily displaced planter class. Seeid. at 17;
BRINKLEY, supra note 43, at 421-22.

52. See JoHN H. FrankLiN, ReconstrucTion: AFTER THE CiviL WaR 23, 35 (1961);
FonER, supra note 51, at 8 (stating 180,000 blacks had served in the Union Army).

53. See FRaNKLIN, supra note 52, at 35.

54. Seeid.; FoNeR, supranote51, at 9. Former slave ownerswerevery easy to humil-
iate by modern standards and reportedly became quite indignant if not treated to the same
deferencethat they were entitled to under slavery. For example, one North Carolinaplanter
complained bitterly to the Union commander that a black soldier had bowed and greeted
the white planter without first being invited to speak to awhite man. See FonEer, supra note
51, at 120. An Alabama newspaper complained that literate blacks might read a competing
black newspaper, become “pugnacious,” and no longer exhibit proper respect for their
former owners. Id. at 117.

55. See Foner, supranote 51, at 9.
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equality,” spreading radical ideas about black civil and political rights,
which in turn inspired constant complaints from Southern whites.>® Black
Union soldiersrode the streetcars, spoke to whites without permission, and
helped organize black schools.%” Perhaps even worse in Southern eyes,
black troops intervened in plantation disputes and sometimes exerted con-
trol and authority over whites on behalf of the Army.>8

The Army also became associated with the rise of black political
power and organization.>® The spring and summer of 1865 saw an exten-
sive mobilization of black political activity, at least in areas that had been
occupied by Union Troops during the war.% Union Leagues and other
groups openly sought black equality under the protection of the Army and
Freedmen’s Bureau.5> While the federal Army quickly demobilized after
the war,%? it remained a powerful symbol of the destruction of the South’s
antebellum way of life. 6 Army activity to protect blacks or assist institu-

56. Seeid. at 80.

57. 1d.

58. Id. “Itisvery hard,” wrote a Confederate veteran, “to see a white man taken
under guard by one of those black scoundrels.” 1d. Southern whites were also indignant at
being made to answer charges made by blacks before Freedmen’s Bureau courts. One
Georgian considered it “outrageous that blacks had white men arrested and carried to the
Freedmen’s court . . . where their testimony istaken as equal to awhite man’s.” Id. at 151.
Of the Freedmen’s Bureau judge, a Mississippian complained: “Helistened to the slightest
complaint of the Negroes, and dragged prominent white citizens before his court upon the
mere accusation of a dissatisfied negro.” Id. at 150.

59. Seeid. at 43 (describing the situation in Tennessee), 110-11 (describing early
black political activity in Norfolk, Virginia).

60. Seeid. at 110.

61. Id. at 110-11. The Freedman’s Bureau, formally known as the Bureau of Refu-
gees, Freedmen, and Abandoned Lands, was created on 3 March 1865. Seeid. at 68-70,
142-70; FRANKLIN, supra note 52, at 36, 228. The Bureau had the almost impossible mis-
sion to introduce a system of free labor in the South, establish schools for the freedmen,
provideaid to the sick and disabled, adjudicate di sputes between the races, and secure equal
justicefor blacks and white Unionists from state and local courtsand government. Thisled
many Southernersto consider the Bureau an important part of aforeign government forced
upon them and supported by an army of occupation. See FRaNkLIN, supra hote 52, at 36-
39. President Johnson and many Northern Democrats also opposed the Bureau. Like the
Army, the Bureau's perceived influence greatly exceeded reality. At its peak, the Bureau
had no more than 900 agentsin the entire South. Foner, supra note 51, at 143. Moreover,
part of the Bureau’s agenda was to get blacks back to work as free labor, which, in many
cases, involved pressuring blacks to go back to work on the plantations. Id. at 143-44.

62. The number of Army troops dropped quickly from 1 million to 152,000 by the
end of 1865. By thefall of 1866, total Army strength stood at only 38,000 men, with most
stationed on the Western frontier. See Foner, supra note 51, at 148; FRANKLIN, supra note
52, at 119-20.
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tions such as the Freedmen’'s Bureau, no matter how limited, kept the
wounds open and raw.%*

One prominent Tennessee planter perhaps summarized the Southern
perspective on the Bureau and the Army best when he wrote:

The Agent of theBureau . . . requirescitizens (former owners) to
make and enter into written contracts for the hire of their own
Negroes. . .. When a Negro is not properly paid or fairly dealt
with and reports the facts, then a squad of Negro soldiersis sent
after the offender, who is escorted to town to be dealt with as per
the Negro testimony. Inthe name of God how long issuch things
to last [sic]

Politically, the period immediately following the war was much more
benign for the former leaders of the South. Under the generous terms of
Presidential Reconstruction,® state governments were in place throughout
the South by the end of 1865.5” Not surprisingly, these state governments

63. FoNER, supranote 51, at 154. While Southern whites generally resented the pres-
ence of Union Soldiers, in somelocations shortly after thewar Army troops actually helped
control the freedmen and force them back into plantation labor. Id. at 154-55.

64. See FRANKLIN, supra note 52, at 36; see also Foner, supra note 51 (illustrations
following page 194) (two images of the Freedmen’s Bureau). Initialy, the Bureau had no
Separate appropriation, so it drew personnel and resources from the Army. Foner, supra
note 51, at 143. One of the Bureau's most important missions was the creation of schools
for black children. By 1869, the Bureau oversaw about 3000 schools serving 150,000 stu-
dents. Id. at 144. While hated by white Southerners, this activity eventually helped lay the
groundwork for a public education system in the South. 1d.

65. FonEer, supra note 51, at 168.

66. Presidential Reconstruction consisted of President Lincoln’s Reconstruction Plan
and President Johnson's “Restoration” Plan. The Lincoln Plan, announced in December
1863, offered agenera amnesty to all white Southerners, except high Confederate officials,
who pledged loyalty to the Union and accepted the end of davery. Loyal voters could set
up astate government once ten percent of the number of votersin 1860 took the oath. Three
occupied Southern states, Louisiana, Arkansas, and Tennessee, were readmitted under this
planin 1864. President Johnson’s Restoration Plan, implemented in the summer of 1865,
incorporated some of the more restrictive provisions from the vetoed Wade-Davis hill;
however, it was also designed to quickly readmit the former Confederate states into the
Union. Seeid. at 35-37, 60-61 (describing the Wade-Davis hill), 176-84; BRINKLEY, supra
note 43, at 416-17, FRANKLIN, Supra note 52, at 23-29.

67. SeePHiLIP JENKINS, A HisTory oF THE UNITED STATES 148 (1997); BRINKLEY, Supra
note 43, at 417.
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contained many familiar Confederate faces®® and moved quickly to assert
white domination over blacks via a series of laws know as the “Black
Codes.”® These laws, while varying from state to state, consigned blacks
to ahopelessly inferior status slightly better than serfdom.”™ For example,
some codes forbade blacks from taking any jobs other than as plantation
workers or domestic servants.”t Unemployed blacks could be arrested for
vagrancy by local officials, fined by the courts, and then hired out to pri-
vate employers to satisfy the fine.”? Mississippi even required blacks to
possess written proof, each January, of employment for the upcoming
year.”® Many states also established an “apprentice” system for black
minors that, in practice, provided free plantation labor indistinguishable
from slavery.” Asone Southern Governor stated, the newly reconstructed
governments were a white man’s government and intended for white men

68. Georgia selected the former Confederate vice president, Alexander H. Stevens,
asalU.S. Senator. See BRrINKLEY, supranote 43, at 417; FRANKLIN, supranote 52, at 43. The
reconstructed Southern governments also contained former Confederate cabinet officers
and senior military officers, many un-pardoned or otherwise ineligible to vote. FrRankLIN,
supra note 52, at 43. Pro-Confederates were also appointed to a large number of local
patronage jobs, in some cases because there simply were not enough unconditional Union
men available or to build political bridges to the old power class. After al, seventy-five
percent of white mal es hetween el ghteen and forty-five had served in the Confederate Army
at some point, and many white Republican politicians realized that they could not stay in
power without some additiona white support. Foner, supra note 51, at 185, 188, 197.

69. SeeFonEr, supranote51, at 199. The North Carolinaprovisional governor listed
unqualified opposition to black voting rights as a central part of Southern Unionism. The
Florida governor insisted that emancipation did not imply civil equality or the vote.
Instead, he advised the freedmen to return to the plantation, work hard, and obey their old
Masters. Id. at 189.

70. Seeid. at 198-204; FRANKLIN, supra note 52, at 49. The basic ideawas to return
matters to as near as davery as possible. Foner, supra note 51, at 199 (citing the remarks
of Radical Benjamin Flanders describing the situation in the South).

71. See BRINKLEY, Supra note 43, at 417-18.

72. Seeid. at 418. Note, however, that these vagrancy laws were not unlike thosein
theNorth. See FrankLIN, supra note 52, at 50. 1nthe South, however, normally only blacks
were forced to work. In Florida, blacks who broke labor contracts could be whipped,
placed in the pillory, or sold for up to one year of labor, while whites faced only the threat
of civil lawsuits. See Foner, supra note 51, at 200.

73. FoNEer, supra note 51, at 198.

74. Id. at 201. Thelawsgenerally alowed judgesto bind black orphansand children
from impoverished families to white employers. The former owner usually had first pref-
erence, and consent of the child’s parents was not required. Moreover, the definition of
“minors’ was quite flexible for the time, allowing whites to “employ” a sixteen year-old
“apprentice” with awife and child. 1d.
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only.” The same could be said for the courts.”® Georgiawent so far asto
expel the modest number of black citizens el ected to the state legislature.””

The “reconstructed” state governments also did very little to protect
blacks against what was, unfortunately, just the beginning of widespread
racial terrorism.”® In many areas, the violence raged unchecked. For
example, Texas records from the Freedmen’s Bureau recorded the murder
of 1000 blacks by whites from 1865-1868.7° The stated “reasons’ for the
murdersinclude: “Onevictim ‘did not remove his hat;” another ‘wouldn’t
give up hiswhiskey flask;' awhite man ‘wanted to thin out the niggers a
little;” another wanted ‘to see ad—d nigger kick.’”8°

At this point, efforts by the freedmen to assert even a modicum of
their freedom probably led to the largest number of attacks. Freedmen
were beaten and murdered for not acting like slaves. “Offenses’ included

75. See FrankLIN, supra note 52, at 51 (describing the remarks of the South Carolina
Provisional Governor B.F. Perry). Some of the most flagrant provisions of the Black Codes
were never enforced due to the action of Army commanders. The laws were mostly
replaced, however, with racially neutral laws that, in practice, only applied to blacks.
FonER, supra note 51, at 208-09. The idea of a“white man’s government” remained a cen-
tral part of the Democratic Party platform in the 1868 presidential election. The Demo-
cratic candidate for Vice President, Frank Blair, wrote that a Democratic President could
restore whites to power in the South by using the Army. In campaign speeches, he also
excoriated Republicans for placing the South under the rule of “semi-barbarous blacks’
who “longed to subject white women to their unbridled lust.” 1d. at 339-40.

76. FonERr, supranote 51, at 150. The basic problem was that Southern whites could
not conceive that the freedmen had any rights at all. The primary objective of Southern
courts during Presidential Reconstruction was to control and discipline the black popula-
tion and force it to labor for whites. Id. a 204-05.

77. SeeFraNKLIN, supranote 52, at 131. The extent of whiteintolerance can beillus-
trated by the fact that at no point did blacks dominate the Southern governments. In other
words, “black rule” was amyth. See Foner, supra note 51, at 353; infra note 88.

78. See FoNER, supra note 51, at 119-23; FRaNKLIN, supra note 52, at 51. The North
also had its own racia problems both before and during the war. In the 1840s and 1850s,
white supremacy was a central platform of the Northern Democratic Party, and four states,
lowa, Illinois, Indiana, and Oregon, refused to admit blacks into the state. In 1860, free
blacks made up less than two percent of the North’s population, but faced almost universal
discrimination in voting, schooling, employment, and housing. See Foner, supra note 51,
at 25-26. The 1863 draft riotsin New York City degenerated into brutal attacks on black
citizens. Only the arrival of federal troops fresh from the Gettysburg battlefield restored
order. Seeid. at 32-33. Unlike the South, however, New York launched some reforms, and
cooler heads looked on the racial brutality as a problem to be addressed vice an acceptable
social practice. Id. at 33.

79. FonEer, supra note 51, at 120.

80. Id. Texascourtsindicted some 500 whitesfor the murder of blacksin 1865-1866,
but not one conviction was obtained. Id. at 204.
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attempting to leave a plantation, disputing contract payments, attempting
to buy land, and refusing to be whipped.8!

Newspaper stories about the Black Codes and abuse of the former
slaves enraged Northerners, and the Republican Congress opposed Presi-
dent Johnson'’s lenient Reconstruction plan. The Southern actions united
Republicans behind amore radical agenda since there was abroad consen-
sus that the freedmen’s personal liberty and ability to compete as free
laborers had to be guaranteed to give meaning to emancipation.8’ After
more than a year of congressional investigations, preliminary steps, and
additional Southern resistance,® Congressional (or “radical”) Reconstruc-
tion became entirely dominant in early 1867.84 Under Congressional
Reconstruction, the existing state governments were dissolved, direct mil-
itary rule was introduced, and specific measures were taken to encourage
black voting.8> Moreover, “radical” leadersinsisted on building apolitical
establishment that would permanently secure full civil rights for the freed-
men.8®

Not surprisingly, neither military rule by federal troops®’ nor the sub-
sequent mixed-race Republican state governments were popular with the
white oligarchy that had dominated the South before the war. From their
perspective, Congressional Reconstruction imposed corrupt and inept for-

81. Id. at 121.

82. Id. at 225.

83. Thisincluded an 1866 pogrom against blacks in New Orleans that was halted
with the intervention of the U.S. Army, and the Memphis race riots in which angry whites
rampaged through black neighborhoods for three days burning homes, schools, and
churches. Seeid. at 261-64; BRINKLEY, supra note 43, at 419; FrRANKLIN, supra note 52, at
62-63.

84. FonEer, supra note 51, at 276. Tennessee was readmitted, but the other ten South-
ern states were divided into five military districts under the control of a military com-
mander. Only adult black males and white males who had not participated in the rebellion
could register to vaote. These voterswould elect a convention to prepare anew state consti-
tution acceptable to the U.S. Congress. Once the state constitution was ratified, voters
could select officials who must then ratify the Fourteenth Amendment to the Constitution.
See BRINKLEY, supra note 43, at 419; FoneRr, supra note 51, at 276-77; FRANKLIN, Supra note
52, at 70-73. By 1868, there were about 700,000 black voters and 625,000 white votersin
the South. See Jenkins, supra note 67, at 150; FRANKLIN, Supra note 52, at 86.

85. See FrRANKLIN, supra note 52, at 70; JENkINs, supra note 67, at 150. Ironically,
many Northern states did not allow blacks to vote. See Foner, supra note 51, at 222-23;
FRANKLIN, Supra note 52, at 62.

86. See JENKINS, supra note 67, at 148-49. As politicians, the Republican senators
and representatives also undoubtedly realized that the newly freed slaves would vote
Republican.
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eign governments propped up by an occupying army.88 Accordingly,
Southern Democrats did everything possible to undermine rapidly the
Republican mixed-race state governments. In some areas, expanded vot-
ing rights for former Confederates gradually created white Democratic
voting majorities, while economic pressure induced blacks to avoid polit-
ical activity.8? In other areas, however, more direct action to limit black
Republican voting was required to return the white planter class to power.
Terrorist organizations such asthe Ku Klux Klan, the Knights of the White
Camellia, and the Knights of the Rising Sun served as the unofficial, and
highly decentralized, Southern white army in the war against Northern
rule.® For this“army,” no act of intimidation or violence was too vile, so
long as it was directed against blacks and their white political allies.®

While the Republican state governments resisted this “ counter-recon-
struction,” their effortsto combat the Klan were ineffective, and state offi-
cials appealed for federal help.%? Some federal interventions resulted,
including the 1871 Federal Ku Klux Act that gave the President the power

87. The Army was used in arole anal ogousto the modern mission of “ Peace Enforce-
ment Operations.” Peace Enforcement Operations (PEO) are the application of military
force or the threats of its use to coerce or compel compliance with resolutions or sanctions.
The PEO forces strive to beimpartial and limit actual use of force. The primary goal, how-
ever, isto apply coercion in away that makesthe parties embrace the political solution over
continued conflict. See JoINT CHiers oF STaFF, JoINT Pug. 3-07.3, JoINT TAcCTICS, TECHNIQUES,
AND ProcepuRres ForR Peace OperaTioNs ch. 111 (12 Feb. 1999). The mission is known as
“Peacekeeping” if all sidesto the conflict consent to the participation of the U.S. troops. Id.
at 1-10. Most Reconstruction Army commanders were extremely reluctant to participatein
thismission and tried to keep out of civil matters. Some even opposed radical Reconstruc-
tion. See FonEeRr, supra note 51, at 307-08.

88. See FrankLIN, supra note 52, at 39. Other Southern complaints concerned
exploitation by Northern “carpetbaggers’ and betrayal by Southern white Republican
“scalawags.” See BRINKLEY, supra note 43, at 421-22; JEnkINs, supra note 67, at 150. This
“traditional” view of Reconstruction described the period as “bayonet rule.” BRINKLEY,
supra note 43, at 432. Thisnow discredited view of Reconstruction isreflected in the work
of William A. Dunning during the early 1900s. Dunning and his followers portrayed Con-
gressional Reconstruction as a sordid attempt by Northern Republicans to take revenge on
Southern rebels and assure Republican domination of state and national government. Igno-
rant blacks were pushed into positions of power (black or Negro rule), while plundering
carpetbaggers, working with local white scalawags, fleeced the public. After a heroic
struggle, the Democratic white community overthrew these governments and restored
“homerule”’ (white supremacy). Seeid. at 432-33; FoNER, Supra note 51, at Xix-xx; seealso
FonERr, supra note 51, at 294-307 (dispelling many myths about carpetbaggers and scala
wags), 353 (giving arelatively short list of significant state offices held by black officials
during Reconstruction).

89. See BRINKLEY, supra note 43, at 421; FRANKLIN, Supra note 52, at 172-73.

90. See Foner, supra note 51, at 342-45, 425-44.
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to suspend habeas corpus and proclaim martial law when necessary.®
President Grant used the relatively few federal troops remaining in South
Carolina and other states to make arrests and enforce the anti-Klan law.%
The Act, however, expired in 1872, and any temporary benefits quickly
faded along with the already waning Northern will to enforce Reconstruc-
tion.% With afew exceptions, Southern Republicans were left to fend for
themselves. Asone prominent historian has noted: “Negroes could hardly
be expected to continue to vote when it cost them not only their jobs but
their lives. In one state after another, the Negro el ectorate declined steadily

91. See BRINKLEY, supra note 43, at 430; FRANKLIN, supra note 52, at 155.

It involved the murder of respectable Negroes by roving gangs of terror-
ists, the murder of Negro renters of land, the looting of stores whose
owners were sometimes killed, and the murder of peaceable white citi-
zens. On one occasion in Mississippi a member of aloca gang, “Heg-
gie's Scouts,” claimed that his group killed 116 Negroes and threw their
bodiesinto the Tallahatchie River. It wasreported that in North Carolina
the Klan was responsible for 260 outrages, including seven murders and
the whipping of 72 whites and 141 Negroes. Meanwhile, the personal
indignities inflicted upon individua whites and Negroes were so varied
and so numerous as to defy classification or enumeration. There were
the public whippings, the maiming, the mutilations, and other almost
inconceivable forms of intimidations.

FRANKLIN, supra note 52, at 157

92. FoNER, supra note 51, at 438-44. Many states passed anti-Ku Klux Klan laws,
appointed special constables, declared martial law, and offered rewards. State militias,
many composed of black troops, were deployed to keep the peace and arrested some sus-
pects. It did not work, however, as white Demaocrats |ashed back with even more determi-
nation, and the Republican administrations refused to respond with similar levels of force.
Seeid. at 436-42; FrRankLIN, supra note 52, at 162-63.

93. FoNER, supranote51, at 454-55. Thefederal Ku Klux Klan Act and Enforcement
Actsdramatically increased federal participationin criminal law, asthefederal government
no longer depended upon local law enforcement officialsto protect the freedmen. Instead,
the full authority and resources of the national government could be used, for a short time,
to protect civil and politica rights. 1d. at 455-56.

94. Seeid. at 457-58; FRANKLIN, supra note 52, at 168.

95. A severe economic depression caused by the “Panic of 1873 also sapped avail-
able state and federal resources and led to significant Republican palitical losses as voters
blamed the party in power during the 1874 congressional elections. See FoNeRr, supra note
51, at 512-24, 535.
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as the full force of the Klan came forward to supervise elections that fed-
eral troops failed to supervise.” %

One by one, the small clique of white landowners who had dominated
the South before the war replaced the mixed-race Republican govern-
ments.%” Two states, Alabama and North Carolina, faced a period of polit-
ical stalemate beginning in 1870. In both, Republicans could claim that
they remained the majority party in peaceful elections.® While the poten-
tial for federa intervention induced some restraint, the “redeemed” state
governments moved forward under Democratic leadership to exert white
supremacy and control of the labor force.?® Schools for blacks and poor
whites closed, segregation was required, and black voting power strictly
limited.1® By 1876, the only survivors of the Reconstruction regime were
in Louisiana, Florida, and South Carolina. Without federal troops, how-
ever, it wasclear that thelast of the Republican governmentswould fall. 10

Theselast vestiges of occupying federal troopswere used to supervise
polling placesin Louisiana, Florida, and South Carolina during the contro-
versial presidential election of 1876.1°2 The need to prevent fraud and
voter intimidation was clear enough. In South Carolina, for example, the
“Plan of Campaign” called upon each Democrat to “ control the vote of at

96. See FRANKLIN, supra note 52, at 172.

97. See BRINKLEY, supra note 43, at 429-30. Southern Democrats looked upon this
as ajoyous event and called it “redemption” or the return of home rule. Id. Many other
factors besides direct violence contributed to the downfall of the Southern Republican gov-
ernments, including economic pressure from white Democrats, internal Republican feuds,
white Republican racism, corruption, the economic depression, the severe problemsfacing
state and local governments in the South, and the sheer number of white Democrats once
voting restrictionson former rebelswere lifted. Foner, supranote 51, at 346-49. Addition-
ally, the national Republican Party became much more conservative during the Depression
and moved away from the free labor ideology. Id. at 525. The campaign of violence by
Southern white Democrats and loss of Northern will, however, were the decisivefactorsin
redemption. Id. at 603.

98. FonEer, supra note 51, at 444.

99. Seeid. at 421. Thisactivity began in border states and the upper South. Id.

100. Seeid. at 422-23. When Georgiawas“redeemed” in 1870-1871, apoll tax com-
bined with new residency and registration requirements quickly reduced the number of
black voters, and a shift from ward to citywide elections eliminated Republicans from
Atlanta's city council. Moreover, ablack legidator from aremaining Republican enclave
was expelled from the state legislature and jailed on trumped-up charges. Id. at 423.

101. Furman, supra note 43, at 90-91.

102. Id. During the election of 1876, over 7000 deputy marshals were used to super-
vise the election, and President Grant ordered federal troops to the polling places in
Louisiana, Florida, and South Carolinato prevent fraud and voter intimidation. 1d.
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least one Negro by intimidation, purchase, keeping him away or as each
individual may determine.” 1% Some Democrats planned to carry the elec-
tion “if we have to wade in blood knee-deep.” 104

The subseguent political battles over the contested election resultsled
to the effective withdrawal of federal troops from the South in early 1877
as part of a deal to resolve which candidate would assume the Presi-
dency.1% The state Republican governments collapsed, and the traditional
whiteruling class resumed power.'%® Inthewordsof W.E.B. DuBois, “The
dave went free; stood a brief moment in the sun; then moved back again
toward slavery.” 107

D. Legidlative Action to Prevent Another Reconstruction Period

Initial congressional action to maintain this movement began shortly
after the 1876 election, at the peak of Southern resentment over military
intervention to protect black voting rightsin Louisiana, Florida, and South
Carolina. At the time, the entire body of federal law had been codified in
the 1874 Revised Statutes (RS).1%8 Five of these laws, RS 1989, 5297,
5298, 5299, and 5300, addressed the use of the Army and Navy in the exe-
cution of the laws and to suppress insurrections, domestic violence, or
unlawful combinations or conspiracies against either state or federal
authority. Revised Statutes 5297 and 5298 were the direct descendants of
the Calling Forth Act of 1795 and the 1807 amendments permitting the use
of regular troops upon request of a state government. Revised Statute 5298
allowed the President to employ the land and naval forces of the United
States to combat forces opposing federal authority without an invitation
from a state government. Revised Statutes 5299 and 1989, passed as part
of the Ku Klux Klan Act, permitted the President to employ the land and
naval forces to enforce civil rights. In al cases of a planned intervention

103. Foner, supra note 51, at 570.

104. 1d. at 574.

105. In anutshell, Democrats, whose candidate had won the popular vote and per-
haps the electoral vote, dropped opposition to the selection of Republican Rutherford B.
Hayes in exchange for the withdrawal of most federal troops from the South, a non-inter-
ference policy, and certain other concessions. See BRINKLEY, supra hote 43, at 430-31; Jen-
KINS, supra note 67, at 151-52; FoneRr, supra note 51, at 582; see also Gore VibaL, 1876
(1976) (historically accurate fictionalized account of the election).

106. FonEer, supra note 51, at 582.

107. 1d. at 602.

108. Revisep StatuTes oF THE UNITED StaTes (2d ed. 1878) [hereinafter Revisep
SraTuTEs] (passed at the first session of the Forty-Third Congress, 1873-1874).
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under RS 5297-5299, however, RS 5300 required the President to issue a
proclamation commanding the insurgents to disperse and retire peaceably
to their respective homes before employing the military forces.1%

Other laws, RS 2002-2003 and the related criminal provisions at RS
5528-5532, limited the use of military or naval forces at polling places and
in elections. % Most significantly, these election laws prohibited place-
ment of military and naval forces at polling places unless necessary to
repel armed enemies of the United States or to keep peace at the polls. !

The President’s actions to supervise polling places during the 1876
eection were harshly criticized by many members of the democratically
controlled House in early 1877.1? Ironically, this use of Army troops to
keep the peace at polling places was specifically contemplated by RS 2002
and 5528.113 Nonetheless, according to one member, Congressman
Atkins, military supervision of polling places was atyrannical and uncon-
stitutional use of the Army to protect and keep in power unelected
tyrants. 14 In other words, the lawful use of the Army gave three Southern
Republican state governments a chance to survive, primarily by keeping
the Ku Klux Klan from intimidating Republican voters.

In response to these concerns, Congressman Atkins offered arider to
the Army appropriations bill prohibiting the use of the Army “in support
of the claims, or pretended claim or claims, of any State government, or
officer therefore, in any State, until such government shall have been duly

109. SeeLAurig, supranote 43, at 18-21; Revised STATUTES, supra note 108, at 348,
1029-30.

110. Revised Statute 2002 prohibited any person in the military, naval, or civil ser-
vice of the United States from bringing troops or armed men to the place of an election in
any state unless necessary to repel the armed enemies of the United States, or keep peace
at the polls. Revised Statute 5528 imposed criminal sanctions of up to five years' impris-
onment at hard labor for violations. Revised Statute 2003 prohibited Army and Navy offic-
ers from interfering with elections. Revised Statutes 5530 through 5532 contained the
related criminal provisions. See Revisep STATUTES, supra hote 108, at 352, 1071, 88 2002-
2003, 5528, 5530-5532 (codified as amended at 42 U.S.C. § 1972, 18 U.S.C. 88 592-593).
The exception that permitted the use of troops at polls to keep the peace, however, is ho
longer inthe law. Seeinfra note 455 and accompanying text.

111. ReviseD STATUTES, Supra note 108, at 352, 1071.

112. See 5 Cone. Rec. 2112-17 (1877).

113. See ReviseD STATUTES, supra note 108, 88 2002, 5528.

114. See 5 Cone. Rec. at 2112 (remarks of Congressman Atkins).
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recognized by Congress.”1> The Senate deleted the rider, and the forty-
fourth Congress adjourned without passing an Army appropriations provi-
sion. Since Congressdid not passwhat istoday known asacontinuing res-
olution, Army troops were not paid for several months.16

The House renewed the debate in the forty-fifth Congress with an
amendment to the Army appropriationshill providing: “It shall not be law-
ful to use any part of the land or naval forces of the United States to exe-
cutethe laws either as a posse comitatus or otherwise, except in such cases
as may be expressy authorized by act of Congress.” 1’ The sponsoring
Democratic Congressman, Mr. Kimmel, roundly denounced regular troops
as bloodthirsty brutes, questioned the constitutionality of a standing army,
and vigoroudly restated the colonia debates about the danger of a standing
army.™'8 Hereferred to President Hayes as an unelected monarch who pre-
ferred bullets to ballots.'*® He also claimed that the Army shielded the
tyrants who had reconstructed state governments, imposed state constitu-
tions on unwilling peopl e, obstructed the ball ot, and excluded the represen-

115. Id. at 2119. The bill also sought to reduce the Army’s size by thirty-eight per-
cent. For Congressman Atkins, at least, this bill, along with the subsequent bill that even-
tualy led to the Act, might be more accurately described as the Ku Klux Klan Protection
Act. Of course, many others had more honorabl e reasonsto support the bill, and unsuccess-
ful efforts had been made to limit the use of the Army as a posse comitatus in 1856. See
Abel, supra note 23, at 460-61 & n.100; supra notes 23, 26-27 and accompanying text. The
Democratic Party also tapped into widespread resentment over the use of federal troops
during the war to quell strikes at aNew York armsfactory, to prohibit worker organization
in St. Louis war-production industries, and to suppress strikes in the Pennsylvania coal
country under the guise of quelling resistance to the draft. See Foner, supra note 51, at 31.
The Democrats used these incidents, in part, to position the Democratic Party as the home
of the working man, while painting the Republican Party as an agent of therich. Id.

Another potentially motivating event was President Hayes's use of federal troops to
suppress violence associated with the great railway strikein July 1877. Ironically, many of
these troop deployments were made under the authority of the existing statutes concerning
the domestic deployment of the Army and did not rely upon the Cushing Doctrine or a
posse comitatus theory. See LAURIE, supra note 43, at 33, 36, 41 (stating that the President
issued proclamations required by RS 5300).

116. LAuRIg, supra note 43, at 32; CoakLEY, supra note 24, at 343; Furman, supra
note 43, at 95 & n.61.

117. 7 Cone. Rec. 3586 (1878) (emphasis added). The wording of this initia hill
concerning the*“land and naval forcesof the United States’ isidentical to that inthe primary
federal statutes of the time (RS 5297 through 5300 and RS 1989) that specifically autho-
rized Army and Navy intervention in domestic matters. Compare id. with Revisep StaT-
UTES, supra note 108, 88 1989, 5296-5300. See supra notes 108-09 and accompanying text.
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tatives of the people from state government—often at the behest of minor
federal officials.!?0

According to Mr. Kimmel, the nation had lived under absolute mili-
tary despotism ever since it became accepted that members of the Army
could be called as a posse comitatus.’?! On the other hand, Congressman
Kimmel was quite sanguine about Southern home rule, noting the South-
ern side’'s “good faith” acceptance of defeat, honorable obedience to court
authority, and the resulting racial harmony.?? Given the historical context
and explicit references to Reconstruction “tyrants’ and racial harmony, it
is difficult to dispute the bill’s reflection of lingering Reconstruction bit-
terness or the sponsor’s agenda.’?3

The substitute bill that passed the House, introduced by Congressman
Knott, omitted the restriction on the use of naval forces and added a crim-
inal penalty.1* While the debate on the substitute bill was more temperate,
at least one Southern representative got “ heartily tired” of repeatedly hear-
ing about the use of federal troops in the 1876 election.’®® The debate’s
significant focus on the “unlawful” use of Army troops to supervise poll-

118. 7 Cona. Rec. at 3579-80, 3583-84. Of amember of the Regular Army, Mr. Kim-
mel said:

He lives by blood! Hisis a business apart from the people. . . . [H]is
habits unfit him for the relations of civil life. ... He sacks, desecrates,
indulgeswhen and where he dares. He serves, obeys, destroys, kills, suf-
ferg[,] and dies for pay. He is a mercenary whom sloth, luxury[,] and
cowardice hiresto protect its ease, enjoyment, and life.

Id. at 3584.

119. Id. at 3586.

120. Id. at 3579-86 (remarks of Congressman Kimmel.) Kimmel also argued that
the power for the marshals, the lowest officers of the United States courts, to call out the
Army asaposse comitatus never existed. He cited the use of the Army by “all sorts of peo-
ple” to suppress labor unrest, enforce revenue laws, and execute local law. Congressman
Knott, who introduced the bill that ultimately passed the House, stated that he designed his
amendment to stop the fearfully common practice in which every marshal and deputy mar-
shal could call out the military to aid in the enforcement of the laws. Id. at 3849.

121. 1d. at 3582. This period of military despotism described by Mr. Kimmel would
have started at least as early as 1807 under President Jefferson. See supra note 44 and
accompanying text.

122. 7 Cone. Rec. at 3582, 3586.

123. Seesuprasection I11.C.

124. See 7 Cone. Rec. at 3845.

125. |d. at 3847 (remarks of Congressman Pridemore).
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ing places, with no acknowledgement that federal laws clearly permitted
the action, may be one reason why the Act is so misunderstood.'?® It also
suggests ahigh level of political posturing and misdirection by some of the
bill’s proponents since the House hill did not change the existing laws that
permitted troops to keep the peace at polling places.

The Senate added language to account for any constitutional authority
for use of the Army as aposse comitatus, or otherwise, to execute the laws.
Senator Kernan sponsored the Senate amendment. Hisremarksfocused on
the actions of peace officers and other low officials to call out the Army
and order it about the polls of an election. 12 The Senate also considered
an amendment by Senator Hill, asupporter of the bill, to change the Act to
read: “From and after the passage of this act it shall not be lawful to
employ any part of the Army of the United States for the purpose of exe-
cuting the laws except in such cases as may be expressly authorized by the
Constitution or by act of Congress.”128

This amendment, and others designed to clarify the bill’s meaning,
were defeated, and the Act became law on 18 June 1878 as part of the
Army appropriations bill.1?° It stated:

It shall not be lawful to employ any part of the Army of the
United States, as a posse comitatus, or otherwise, for the purpose
of executing the laws, except in such cases as may be expressly
authorized by the Constitution or by act of Congress,; and no
money appropriated by this act shall be used to pay any of the
expenses incurred in the employment of any troops in violation
of thissection. And any person willfully violating the provisions
of this section shall be deemed guilty of amisdemeanor . . . .130

126. See supra notes 108-11 and accompanying text.

127. 7 Cone. Rec. at 4240. Senator Kernan said: “Hence | think Congress should
say that there shall be no right to use the Army as a posse comitatus by the peace officers
of the State or the General Government .. .." Id. (emphasis added). Senator Beck agreed
and indicated that the whole object of this section was to limit the marshals who called out
the Army. Id. at 4241.

128. Id. at 4248 (emphasis added).

129. SeeAct of June 18, 1878, 20 Stat. 152.

130. Posse Comitatus Act of 1878, 20 Stat. 145, 152 (emphasis added); Revisep
STATUTES, supranote 108, at 190 (2d ed. Supp. 1891). The limitson spending money under
this appropriation expired at the end of the period for the appropriation act.
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IV. The Act’'s Meaning in the Late Nineteenth and Early Twentieth Cen-
tury

Aswith many controversial laws, the full extent of the Posse Comita
tus Act was not clear to all the congressional and executive participants. 13!
Some believed, or hoped at least, that the law limited the President’ s ability
to use Army troops domestically to those few instances specifically enu-
merated in other statutes.’3> This interpretation relied upon two implicit
beiefs: (1) the Constitution provided no authority for presidential use of
the Army to execute the law; and (2) the language proposed by Senator
Hill, but not adopted, was the law.132 It also tended to focus on the rhetoric
of some of the bill’s strongest Southern supporters as opposed to the law’s
actual text.

Others involved in the debate thought, or hoped, that the law merely
restated the obvious.?®* After all, federal law authorized President Grant’s
use of troops to keep the peace at polling places during the 1876 elec-
tion.13> Moreover, the Cushing Doctrine simply articulated long-standing

131. See7 Cone. Rec. 4299 (1878). As Senator Howe noted:

For all these reasons | should be opposed to this section if it were to be
constructed precisely as the Senator from Delaware construesit. But is
that the true construction? | will not say that itisnot. | only say that Sen-
ators differ as to what the construction is and it seems to me hardly
worthwhile to put a savage provision into the statute, the limitations of
which are disputed about by even the warmest friends of the provision.

Id. Seealsoid. at 4296 (remarks of Senator Kirkwood, describing the Act as a self-evident
proposition; however, the discussion shows that the Senators differed widely over the law-
ful uses of the Army).

132. See, eq., id. at 4247 (remarks of Senator Hill). Senator Hill articulated atheory
whereby the Army was never used to execute thelaw. According to Senator Hill, the sheriff
and his posse execute the law. Any effective opposition is considered an insurrection or
domestic violence. At thispoint, the Army isused to quell theinsurrection or domestic vio-
lence. The sheriff returns to execute the law once order is restored. Id. In support of this
theory, Senator Hill offered an unsuccessful amendment to change the Act to read, “ From
and after the passage of this act it shall not be lawful to employ any part of the Army of the
United Statesfor the purpose of executing thelaws.” 1d. at 4248. Seealso supra notes 107-
09 and accompanying text (describing the laws that specifically authorized federal military
intervention in domestic matters).

133. 7 Cone. Rec. at 4247-48; see supra note 128 and accompanying text (discussing
the proposed Hill amendment).

134. 7 Cone. Rec. 4296 (remarks of Senator Bayard), 4297 (remarks of Senator
Burnside).

135. See supra note 110 and accompanying text (discussing RS 2003 and RS 5528).
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practice that had been ratified by at least three Presidents and the Senate
Judiciary Committee.’®® This interpretation, however, minimized the
multi-year effort of Southern Democrats to pass the Act. They certainly
didn't think that the Act simply restated the obvious.

To the extent that agreement can be discerned from the contentious
and deliberately misleading legidlative history, most participants appeared
to agree that the marshals, and other low-ranking federal officials, could no
longer order Army troops to join the posse comitatus in subordination and
obedience to the marshal. 37 In other words, the Act clearly undid the Jef-
ferson-Jackson-Fillmore doctrine articulated by Attorney General Cushing
in 1854138

At least one of the key disputes over the statute’s additional meaning,
if any, implicitly centered on the interpretation of the words “as a posse
comitatus or otherwise.” 13 While no court during the era of its passage
interpreted the statute, under an established cardinal rule of statutory con-
struction in 1879, the words must have some meaning.**° The words can-
not just be ignored, especially since Congress had an opportunity to
remove them, but left the words in the law.141

While history can help define a nineteenth century “ posse comitatus,”
one must use other tools to interpret the words “or otherwise.” Two

136. Seesuprasection I11.B.

137. See7 Cone. Rec. 4296 (remarks of Mr. Teller); 16 Op. Att'y Gen. 162 (1878);
41 Op. Att'y Gen. 313, 1957 U.S. AG LEXIS 2, at *34-35 (Nov. 7, 1957) (citing President
Hayes s diary of 30 July 1878); CoakLEY, supra note 24, at 344; Furman, supra note 43, at
97.

138. Seesuprasection l11.B.

139. See supra notes 128-29 and accompanying text (discussing one unsuccessful
amendment to remove the words from the Act).

140. See Market Co. v Hoffman, 101 U.S. 112, 115-16 (1879). Thisopinion states:

We are not at liberty to construe any statute so as to deny effect to any
part of itslanguage. Itisacardinal rule of statutory construction that sig-
nificance and effect shall, if possible, be accorded to every word. As
early asin Bacon’s Abridgment, sect. 2, it was said that “a statute ought,
upon the whole, to be so constructed that, if it can be prevented, no
clause, sentence, or word shall be superfluous, void, or insignificant.”
This rule has been repeated innumerabl e times.

Id.
141. See supra note 128 and accompanying text (discussing the proposed Hill
amendment).
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Supreme Court cases from the early 1900sindicate that gjusdem generis!#?
was also a familiar rule of statutory construction at the time of the Act’s
passage. Under this doctrine, as articulated in the early twentieth century,
the general words*“ or otherwise” to execute thelaws prohibit actions of the
same general class as placing Army troops into a posse comitatus at the
order of the local marshal. The general words “or otherwise” must have
some meaning and, of course, the ultimate goal is to determine the “true’
congressional intent from the many conflicting statements and actions.'*3
Realistically, the best that can be said with any level of confidence is that
while the words “or otherwise” did more than just limit the Army’sinvol-
untary inclusion in aposse comitatus by the marshals, it also did something
significantly lessthan prohibit the use of the Army in all forms of domestic
law enforcement.’** Since the two primary “evils’ addressed during the
debates were the Cushing Doctrine and Army troops supervising polling
places,*> one reasonable interpretation is that the words “or otherwise”
sought to limit any implied authority of the marshalsto order Army troops
to supervise the polls.

One item not in dispute was the Act’s inapplicability to the U.S.
Navy.146 The House Bill introduced in the forty-fifth Congress proposed

142. Of thesamekind, class, or nature. “A canon of construction that when ageneral
word or phrase follows alist of specific persons or things, the general word or phrase will
be interpreted to include only persons or things of the same type as those listed.” Brack’s
Law DicTionaRy 535 (7th ed. 1999). The rule, however, does not necessarily require lim-
iting the scope of the general provision to theidentical things specifically named. Nor does
it apply when the context manifests a contrary intention. Id.

143. See United States v. Mescall, 215 U.S. 26, 31-32 (1909); United Statesv. Bitty,
208 U.S. 393, 401-02 (1908).

144. The Senate debate between Senators Blaine, Merrimon, and Windom also sug-
gested some type of emergency exception to the Act whereby soldiers would respond as
human beings or citizens, rather than as soldiers, under the “law of nature.” 7 Cone. Rec.
4245-46 (1878). Of course, the theory of soldiers acting as hormal citizens was the foun-
dation of the Cushing Doctrine, so this exchange does little to clarify the Act’s meaning.

145. See supra notes 125-27 and accompanying text.

146. See Furman, supra note 43, at 97-102 (discussing a total focus on the Army);
Abel, supra note 23, at 456-58 & n.76 (stating that the Framers did not consider a standing
Navy as a potential menace to liberty, so the applicable constitutional provisions were not
controversial); Meeks, supra note 23, at 101 (discussing shifting Navy opinion on the Act’s
applicability to the Navy and Marine Corps from 1954, when it was held to have no appli-
cation, to 1973, when Navy policy changed to general compliance with the Act). One off-
handed assumption is that the Navy was deleted from the initial bill because it was part of
an Army appropriation bill. Meeks, supra note 23, at 101. Congress repeated this unsup-
ported assumption in House Report 97-71; however, the House Report goes on to state that
the Posse Comitatus Act does not apply to the Navy. Id. at 1787 (construing H.R. No. 97-
71, at 1786 (1981)).
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alimit on all land and naval forces; however, the Knott amendment
changed the bill to cover only the Army.14” Moreover, the extensive debate
is clearly focused on the Army; the intensely focused surrounding dis-
cussion about the Army drowns out the few passing referencesto the Navy

147. See supra note 124 and accompanying text.

148. United Satesv. Walden, 490 F.2d 372, 373 (4th Cir. 1974), contains afrequently
cited mischaracterization of the debate. In Walden, the court quoted one small section of
the debate to prove that the Act applied to all the armed forces: “But this amendment is
designed to put astop to the practice, which had become fearfully common of military offic-
ers of every grade answering the call of every marshal and deputy marshal to aid in the
enforcement of thelaws.” 1d. at 375 (quoting 7 Cone. Rec. at 3849 (statement of Congress-
man Knott)) (emphasis added).

Placing these remarks in context, however, reveals a very different meaning:

[Mr. Knott:] The gentleman from New York expressed some surprise at
the language | employed in this amendment. Had he observed it alittle
more minutely he would have found there was nothing furtive in it. It
provided that it shall be unlawful to employ any part of the Army under
the pretext or for the purpose of enforcing the law except in cases and
under circumstances where such employment is authorized by express
congressional enactment.

[Interruption from the chair and a question as to what class of cases the
amendment is intended to meet.]

[Mr. Knott:] ... gentlemanfrom New York could be surprised at the lan-
guage | employed in this amendment what must be the surprise of every
intelligent lawyer on this floor at the announcement of the astounding
proposition that the President of the United States, who isto enforce the
law, can himself rise above the law and do with the Army what the law
does not authorize himto do. If that principleistrue, our pretext that we
have a republican form of Government is a sham and a fraud; we are
under a complete, absolute, unlimited, unrestrained, military despotism.
Whatever the President of the United States may in his own discretion
claim to be lawful he can do and there is no remedy for it.

Now, my friend from Indiana[Mr. Hanna] asked what particular class of
cases this amendment applies to. It applies to every employee of the
Army or any part of the Army of the United Sates in cases for which
thereisno congressional authority upon our statute book. | repeat for his
edification what | said a while ago that the gentleman from Maryland
[Mr. Kimmel] no longer ago than last Monday called the attention of this
House to official proof that the Army of the United Sates had been used
in hundreds of cases without authority of law, to assist marshals. . . .
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or the military.1*® Additionally, at the time, the term “military” was often
synonymous with “ army.” 149

148. (continued)

There are, as | have aready mentioned, particular cases in which Con-
gress has provided that the Army may be used, which this bill does not
militate against, such as the case of the enforcement of the neutrality
laws, the enforcement of the collection of custom duties and of the civil-
rights bill, and one or two other instances. But this amendment is
designed to put a stop to the practice, which had become fearfully com-
mon of military officers of every grade answering the call of every mar-
shal and deputy marshal to aid in the enforcement of the laws. The
Constitution, sir, guarantees to every State a republican form of govern-
ment and protection from domestic violence . . . . The amendment pro-
posed does not conflict with that and it is surprising to me that the
gentleman should be so sensitive when an attempt is made here to pre-
scribe the limits and bounds beyond which the Army of the United Sates
cannot go.

The Army was made, sir, asthe servant of the people. It was not madeto
override or tramplein the dust their rights. Civil law ismade for the pro-
tection of the people and is paramount to any officer of any grade in the
Army, from a corporal up to the Commander-in-Chief. The subordina-
tion of the military to the civil power ought to be sedulously maintained.

7 Cone. Rec. at 3849 (statement of Congressman Knott) (emphasis added). Even more
revealing isthe fact that Congressman Knott’'s amendment del eted the Navy from an earlier
version of the bill. See supra note 124 and accompanying text.

149. At least some members of Congress considered these terms synonymous. See
id. at 4297 (“May | ask my honorable friend, is there any citizen of the United States,
whether in the naval or military branch of the service or in civil life who does not commit
any act at the peril of it being lawful or not?’) (remarks of Sen. Bayard in favor of the hill)
(emphasis added). A related 1865 law keeping military or naval officers away from polling
places also used the word “military” to denote “army.” See Revisep STATUTES, supra note
108, § 2002, at 352 (“[n]o military or naval officer, or other person engaged in the civil,
military, or naval service of the United States, shall . . ."”); see also THE FeperaLisT No. 69,
at 386 (Alexandar Hamilton) (Clinton Rossiter ed., 1999) (the President has* supreme com-
mand and direction of the military and naval forces,” as first general and admira of the
nation), No. 74 (Alexandar Hamilton) (entitled “ The Command of the Military and Naval
Forces. . .") (emphasis added). But see Revisep StaTuTES, supra note 108, 88 5297-5300.
While RS 5297 though RS 5299 use the phrase “land and naval forces of the United States,”
RS 5300 uses the phrase “military forces’ in away that includes both the Army and Navy.
Seeid.
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While the Act itself did not apply to the Navy, in October 1878, the
Attorney General appeared to repudiate the Cushing Doctrine formally,
accepting the broader argument that the marshals' implied authority to call
out any part of the armed forces as a posse comitatus did not exist.! In
other words, the marshal was only prohibited under pain of criminal pen-
alty from ordering out the Army as a posse comitatus; however, he had no
legal authority to order out sailors and marines into the posse.

President Hayes concurred that the Act limited the marshal’s author-
ity over the Army, but he did not believe that the law applied to the Presi-
dent.151 A few months after signing the bill into law, he signed a broad
proclamation concerning the generally lawless situation in the New Mex-
ico Territory.'® He then deployed troops in a seventeen-month military
intervention to enforce judicial process and enforce the law.'>3 A great
deal can be learned about the Act from this troop deployment since it
occurred while the law’s limit on the expenditure of federal fundswasin
place and the authors were still in Congress.

Except for theinitial presidential proclamation and the location of the
disturbances, it is difficult to distinguish significantly the long-term use of
troops in the New Mexico territory from the earlier actions taken in the
South during the Reconstruction period. Thelevel of violence and general
lawlessnessin New Mexico, while directed at whites, was really no worse
than in many parts of theformer Confederacy. Yet Congressdid not object,
showing that the Act’s primary purpose was to limit the authority of local
army commanders to cooperate directly with the marshals and other local
law enforcement officials. Presidential involvement with the decision to
use troops in a law enforcement role appeared to be the only real limit
imposed by the Act.1>*

Skeptical that such a contentiouslaw accomplished solittle, President
Chester Arthur initially felt that the Act severely restrained his ability to
respond to a similar lawless situation in the Arizonaterritory a few years

150. See 16 Op. Att'y Gen. 162 (1878). But see supra note 149 (indicating the pos-
sibility that the use of the term “military” in this opinion was synonymous with the term
“army”).

151. 41 Op. Att'y Gen. 313, 1957 USAG LEXIS 2, at *34-35 (Nov. 7, 1957) (citing
President Hayes's diary of 30 July 1878); 16 Op. Att'y Gen. 162 (1878); Furman, supra
note 43, at 97.

152. LAurig, supra note 43, at 68. As some members suggested during the debates,
the Act was a significant blow to good order in the sparsely populated West. See 7 Cone.
Rec. 4303 (1878) (remarks of Mr. Hoar); LAuRIE, supra note 43, at 66.
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later. He, therefore, requested that Congress amend the Act in December
1881 and again in April 1882.1% In reply to the second request, a unani-
mous 1882 Senate Judiciary Committee report confirmed that the primary
evil addressed by the Posse Comitatus Act was the marshal’s power to call
out and control the Army.

The posse comitatus clause referred to arose out of an implied
authority to the marshals and their subordinates executing the
laws to call upon the Army just as they would upon bystanders
who, if the Army responded, would have command of the Army
or so much of it asthey had, just as they would of the bystanders,
and would direct them what to do.'%

With respect to the lawless situation in the Arizona territory and the
President’s request for relief from the limitations imposed by the Act, the

153. See LAuRIE, supra note 43, at 59-73 (describing the situation in Lincoln County,
New Mexico, from 1878-1879); Furman, supra note 43, at 97. This period isknown asthe
Lincoln County War. The disorder began early in 1878 when two ranchers, John Chisum
and John Turnstall, challenged arival faction that controlled the region’s economy. The
Turnstall sideincluded theinfamous William H. Bonney, known as Billy the Kid. Initialy,
the local Army commanders used their troops as a posse comitatus to help keep the peace.
Upon learning of the Act via General Order No. 49, however, the local commander was
ordered to cease further support of civil authorities without permission from higher author-
ity. Thesituation deteriorated rapidly astherival factions and unassociated criminal gangs
learned of the Army’simpotence. LAURIE, supra note 43, at 59-66. One observer wrote that
thefactional conflict descended into “ depredations and murder by aband of miscreantswho
have probably been attracted from all parts of the country by the knowledge of the inability
of the authorities, civil or military, to afford protection.” 1d. at 66 (quoting the Army sur-
geon stationed at Fort Stanton).

At the request of the regional military commander, the President issued a proclama-
tion that unlawful obstructions, combinations, or assemblages of person against the author-
ity of the United States made it impracticable to enforce the law. The President then
authorized the use of federal troops to ensure the faithful execution of the law. For the next
seventeen months, the Army acted against the various bandits, gangs, and outlaws to
enforce the law. 1d. at 67-68.

Before the President issued the proclamation, Secretary of War McCrary articulated
an emergency exception to the Act in awritten order (General Order No. 71). If time did
not permit for an application to the President, then troops could be used in cases of sudden
and unexpected insurrection or riot endangering public property of the United States, when
the U.S. mails might be interrupted or robbed, or in other equal emergencies. The acting
commander, however, had to make a post-event report to the Adjutant General. 1d. at 66.

154. How the proclamation requirement imposed a significant legal, as opposed to
political, limit on the President’s domestic use of troopsis difficult to envision.

155. LAuRIE, supra note 43, at 75.
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same Senate Judiciary Committee said:

In all these cases the President of the United States having the
power of employing any part of the Army from three soldiers to
three thousand to assist in the execution of the laws in the Terri-
tory of Arizona, retainsthe dominion over this Army himself and
the soldiers under command of their own officersto aid the civil
authority, instead of being under the command of the marshal of
the Territory. . . . The technical posse comitatus which is not
expressly authorized by law can be dispensed with, the Presi-
dent, asis perhaps best in these far-off places, retaining the com-
mand of the troops by his own officers, who are perhaps quite as
safe a depository of such power as the marshal himself. He
directs them to resist all this unlawfulness, merely first giving
notice to these people that there is not going to be any more of it
allowed. So we think that the President is armed with ample
power for thisemergency already, and that it is not necessary that
legislation should be had.15’

The Act clearly did not end Army involvement in domestic legal
affairs.’® Initially, the key difference from the Reconstruction period was
that the President approved or ratified most actions;1>° some sort of proc-
lamation complying with RS 5300 was normally, but not always, issued

156. 13 Cone. Rec. 3458 (1882) (remarks of Sen. Edmundson behalf of the Judiciary
Committee). The Senate was responding to a presidential request that Congress amend the
Act to permit Army assistance to law enforcement in the Arizonaterritory Seeid. Accord
7 Cone. Rec. 3849 (1878) (remarks of Congressman Knott) (“But this amendment is
designed to put a stop to the practice, which has become fearfully common, of military
officers of every grade answering the call of every marshal and deputy marshal to aid inthe
enforcement of the laws.”).

157. 13 Cone. Rec. at 3458. The notice mentioned by Senator Edmundsis the pres-
idential proclamation described under RS 5300. Seealso 17 Op. Att'y Gen. 333 (1882); 17
Op. Att'y Gen. 242 (1881).

158. The Army intervened in domestic affairs 125 times from 1877-1945. LAURIE,
supra note 43, at 421. In addition to the Lincoln County War, described previoudly in note
153, in April 1878 troops were used in Hastings, Nebraska, as a show of force to prevent a
potential jailbreak. Thelocal Army commander initiated action on his own authority under
the “emergency” authority of General Order No. 71. Seeid. at 72-74; supra note 153 (dis-
cussing General Order No. 71). Additiona interventions occurred in Arizona territory
(1881-1882), Utah (1885), Wyoming (1892 and 1895), Washington territory (1885-1886),
and Oklahoma (1894). See LAURIE, supra note 43, at 73-113.

159. There were, however, some very significant exceptions to the genera rule of
direct presidential involvement under the “ Direct Access Policy” from 1917-1921. LAURIE,
supra note 43, at 230-32, 259; see infra notes 185-89 and accompanying text.
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before troops intervened; %0 and the Army stayed out of the South.*6* The
federal response to the Chicago Pullman strikesin 1894,152 however, high-
lighted the Act’s negligible impact on the almost unchecked scope of pres-
idential authority as Commander in Chief.

At the time of the strike, the U.S. Attorney General, Richard Olney,
was on the payroll of a major railroad, and he moved aggressively to
involve the federal government in the dispute.'®® His actions included
ordering the U.S. Marshal to deputize some 3000 representatives of the
railroad companies, including a large number of unemployed thugs and
drunks, to increase tensions.1%* Acting largely on a pretext, Olney then
convinced President Cleveland on 3 July 1894 to dispatch federal troopsto
Illinois over the strong objection of the governor and before the city’s
mayor had even asked for state assistance.16°

Initially, the troops were broken into small detachments assigned to
assist police squads and marshals’ posses throughout the city.16 Placing

160. See supra notes 108-09 and accompanying text (discussing RS 5300 and other
related statutes). The requirement to issue a proclamation became, in many cases, more of
aformality than agenuine legal hurdle. For example, during a 1892 Army intervention to
quell labor unrest in Idaho, the presidential proclamation neglected to issue aformal cease
and desist order asrequired by law. See LAurig, supra note 43, at 155-57. Four days after
the intervention began, the Secretary of War directed the local Army commander to issue
the appropriate proclamation on 17 Jduly. 1d. at 159. Although subsequent use of the troops
in ldaho as a posse comitatus exceeded the scope of their earlier orders, the President rati-
fied these actionson 2 August. Seeid. at 160.

161. See supra note 158.

162. Responding to labor unrest, George Pullman closed his manufacturing plant in
May 1894. Theresulting strike involved the plant workers and the Railway Union. A key
tactic of the striking railway workers wasto not handle any Pullman carson any train. The
railroads, acting through its group, the General Manager’s Association, sought to provoke
federal intervention. They did so by placing Pullman cars on asmany trains as possible and
avoiding calling on municipal authorities or the state militia between 26 June and 2 July.
LAURIE, supra note 43, at 134.

163. Id. at 134, 137. Attorney General Olney reportedly received $10,000 per year
from the railroad, while his federal salary was $8000 per year. Id. at 134-35.

164. 1d. at 136.

165. Id. at 138, 144. Over 4700 state National Guard troops were availableto assist.
At the peak of theriot, about 4000 were involved in quelling the disorder. Id. at 145. This
isnot the only time that the Cleveland administration used a pretext to justify federal inter-
vention in labor disputes. Army troops occupied Coeur d' Alene, Idaho, from July to Sep-
tember 1894 to protect unthreatened railroads and monitor tranquility. Earlier violence had
subsided beforethe regulars arrived without even the call-up of statetroops. Local officials
pressured the governor to request federal troops, and keep them in place, to break the union.
Seeid. at 163-65.
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small detachments of troops under the ostensible command of local civil-
iansto help enforce the law was essentially using the Army as a posse com-
itatus, albeit upon the general order of the President instead of the
command of the local marshal. The governor complained bitterly about
the unilateral federal action and pointed out that the President had
neglected to issue the necessary cease and desist proclamation required
under RS5300.%7 In the end, however, the federal troops were avaluable
asset in suppressing theriots, and there was no congressional outrage about
the arguabl e violation of the Act and the role of the administration in cre-
ating the crisis.1®8 It appeared that the Act did not, at least in casesinvolv-
ing interstate commerce, limit the President’s authority to use and deploy
troops domestically as he saw fit.169

The only domestic use of troops that provoked even apartial congres-
sional response concerned President McKinley's deployment of 500
troops to Coeur d’ Alene, Idaho, from May 1899 to April 1901 at the gov-
ernor’srequest. The situation leading up to this deployment was similar to
the radical Reconstruction period in the South in several respects. The
underlying tension was about political and social power as the miners

166. Id. at 140-41.

167. Id. at 144 & n.28. The proclamation wasissued on 9 July. Id.

168. A similar set of factsdeveloped in Hammond, Indiana. Attorney General Olney
urged the governor to request Army assistance to protect against domestic violence. When
the governor declined, the Secretary of War ordered troopsinto the areato remove obstruc-
tions to the mail and interstate commerce on 8 July 1894, one day before the President
issued hisproclamation. Latein the afternoon of 8 July, federal troops, under the command
of Captain W.T. Hartz, fired indiscriminately into a crowd attempting to overturn arail car.
The shots wounded over a dozen individuals and killed an innocent bystander. The mayor
protested the dispatch of federal troops to the town, and the local magistrate swore out
arrest warrants for the troops involved in the shooting. Neither military nor civil officias,
however, pressed the case. Id. at 149-50 & nn.28, 41, 43.

169. Furman, supra note 43, at 90. The prosecution of the labor leadersled to Inre
Debs, 158 U.S. 564 (1895). Whilethe defense never raised theissue of the Posse Comitatus
Act in Debs, the Court approved the President’s use of troops without congressional author-
ity in sweeping language, stating:

The entire strength of the nation may be used to enforce in any part of
the land the full and free exercise of al national powers and the security
of al rights entrusted by the Constitution to its care. The strong arm of
the national government may be put forth to brush away all obstructions
to the freedom of interstate commerce or the transportation of the mails.
If the emergency arises, the army of the Nation, and all its militia, are at
the service of the Nation to compel obedience to its laws.

Id. at 582.
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struggled with the entrenched power structure represented by the anti-
labor mining companies and state government. At the local level, miners
put men into office sympathetic to the labor union. Either as result of the
citizens' natural sympathieswith the labor unions, or threats from a*“ secret
clan,” local efforts to prosecute violence by elements of the labor move-
ment had met with little success over the years.1”°

Matters came to ahead in April 1899 when alarge mining operation,
in apparent violation of state law, announced that it would fire al union
members and refused to arbitrate the dispute.l’* A large piece of company
equipment was blown up, and two employeeswerekilled during agunfight
with company guards.2”? President McKinley sent in regular troops at the
reguest of the governor to restore order. Either unaware or unconcerned
about the statutory requirements, the President failed to issue the procla-
mation required by RS 5300.173 Without a proclamation, the subsequent
Army actionswerelegally indistinguishable from many uses of troops dur-
ing the radical Reconstruction period.

Violence subsided before the federal troops arrived because the per-
petrators fled from the region. The troops, therefore, were used as part of
alaw enforcement dragnet to apprehend “ suspects’ identified by state offi-
cials.'” In one instance, about 150 Army troops accompanied by four
state deputies arrested the entire male population of one town, around 300
men in all.}’® In total, the Army helped state officials arrest and detain,
without legal process, over 1000 union members and sympathizers, and it
placed many under Army guard for up to four months.2’® The overall mil-

170. Coeur D’ALENE LaBOR TrousLEs, H.R. Rep. No. 1999, at 28 (1900), micro-
formed on CIS No. 4027, Fiche 8-9 (Cong. Info. Serv.).

171. Id. at 130-31.

172. LAURIE, supra note 43, at 166.

173. 1d.; see also supra text accompanying notes 108-09. Revised Statute 5300
stated: “Whenever, in the judgment of the President, it becomes necessary to use military
forces under this Title, the President shall forthwith, by proclamation, command the insur-
gents to disperse and retire peaceably to their respective abodes, within a limited time.”
Revisep STATUTES, supra note 108, at 1030. The Titlereferred to by RS 5300 isthe law con-
cerning insurrections, such as RS 5297-5299. Seeid.

174. H.R. Rep. No. 1999, at 8, 10, 126; LAURIE, Supra note 43, at 171.

175. H.R. Rer. No. 1999, at 127. The Democrats questioned the legal status of the
“so-called” state deputies dueto theirregular nature of their appointments and the question-
able authority of the person who madethem. Id.; see, e.g., id. at 129-30 (legal status of Bar-
tlett Sinclair). The Democrats aso noted that federal troops must have made al arrests
during a mission to pursue suspects into Montana since the Idaho state deputies had no
authority to make arrests outside of Idaho. 1d. at 128.
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itary commander also helped the state government and mining companies
illegally break the unions by instituting a system of “yellow dog” labor
contracts that made workers promise not to join a union as a condition of
employment.177

In late 1899, the House Committee on Military Affairs investigated
the legality of the Army’s actions. The June 1900 report split along party
lines, with the Republican majority finding no fault with the Republican
President or the actions of the Army commander.1’® In a bold display of
misdirection, the majority brushed aside the President’s failure to issue a
proclamation under RS 5300 by reinventing the statute's text. According
to the majority, the RS 5300 proclamation was only necessary when the
President imposed martial law.1”® The troop deployment was, therefore,
perfectly legal under the anti-insurrection laws at RS 5297-5298.180

While sharply critical, the Democratic minority agreed that the initial
deployment was lawful .18 The Democrats branded subsequent actions by
the troops and President, however, as “reprehensible, violative of the lib-
erty of the citizen, and totally unwarranted by the laws and Constitution of
the United States.” 182 Surprisingly, the Democrats made absolutely no
mention of the Posse Comitatus Act. Either Congress had already forgot-
ten about it entirely, or Congress agreed that the Act only undid the Cush-
ing Doctrine. Clearly, Congress did not see the Act as imposing any
meaningful legal limit on the Commander in Chief’s domestic use of the
armed forces.

Subsequent Presidents of the early twentieth century generally com-
plied with the various statutes regarding domestic employment of military

176. LAURIE, supra note 43, at 170-71, 75. Only fourteen ever went to trial; eleven
were convicted. Id. at 175.

177. 1d. at 173. The administration eventually rebuked the military commander for
thisaction. Id.

178. H.R. Rep. No. 1999, at 124-25; LAURIE, supra note 43, a 176.

179. H.R. Rer. No. 1999, at 1, 11. Thismischaracterization of RS 5300 was probably
deliberate since the majority report mentions the correct use of the proclamation in accor-
dance with RS 5300 when describing a 1892 intervention in the same area. Seeid. at 62;
see also supra text accompanying notes 108-09 (describing RS 5300, which has nothing to
do with a declaration of martial law).

180. H.R. Rer. No. 1999, at 10-11; see supra notes 108-09 and accompanying text
(explaining the legal regime then in place concerning domestic employment of land and
naval forcesto suppress insurrections and enforce the laws).

181. H.R. Repr. No. 1999, at 131-32.

182. Id. at 132.
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force.1® Presidents Theodore Roosevelt and Taft closely adhered to the
statutory requirements, issued the necessary proclamations required by RS
5300, and kept the Army neutral in what were mostly labor disputes. Pres-
ident Wilson began his administration in a similar manner.184

In May 1917, however, Secretary of War Newton Baker unilaterally
instituted a*“ Direct Access Policy” that suspended application of the Posse
Comitatus Act and all other statutes governing the domestic employment
of troops.'8 Under this policy, local and state officials could request and
receive troops directly from regional Army commanders without any
higher-level approvals or issuance of a presidential cease and desist proc-
lamation.1® Additionally, Secretary Baker instructed the regional Army
commandersto allow their subordinatesto respond directly to requestsfor
federal military aid, and troops were authorized to make arrests.'®’ In
essence, Secretary Baker reestablished key parts of the Cushing Doctrine
for nearly four and a half years.188

Acting under the Direct Access Policy, Army troops intervened in
twenty-nine domestic disorders between July 1917 and September 1921.
The President issued the required proclamation in only one instance.
Employersand local politicians used Army troops, although officially neu-
tral, to break strikes; disperse crowds and demonstrations; prevent labor
meetings; stifle political dissent; and arrest, detain, and imprison workers
without the right of habeas corpus.18

While labor leaders and union members certainly objected to these
uses of federal troops, the Congress and general public appeared to accept
the Direct Access Policy as a necessary national security measure. Presi-

183. LAURIE, supra note 43, at 179-92.

184. 1d. at 203, 221.

185. Id. at 230. The Direct Access Policy was designed to solve the problem in many
states in which the National Guard had been federalized and sent out-of-state in support of
World Wer I. Id. at 229-30.

186. 1d. at 230.

187. 1d. at 231.

188. Id. at 252; see supra section 111.B. The Army Judge Advocate General articu-
lated that the Posse Comitatus Act did not intend to limit the employment of the military
forces of the nation in meeting an attack on the very nation itself—a duty that rests prima-
rily on the military rather than on civil power. LAuRIE, supra note 43, at 231 (quoting
Glasser Report, Lumber, at 7e-7f; Memorandum, The Judge Advocate General, to Attorney
General, subject: Opinion on Legal Theory on Use of Troops in Civil Areas During War
(12 Mar. 1917)).

189. LAuRIE, supra note 43, at 232, 253.
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dent Harding finally ended the Direct Access Policy in September 1921.1%°
He did not do so, however, under any particular congressional pressure or
concern that military officerswere going to be prosecuted for violating the
Posse Comitatus Act. The administration’s move back to “normalcy” was
internally driven.1®l Yet again, it appeared that the Posse Comitatus Act
imposed no seriouslegal limit upon the President’s, or hisadministration’s,
authority to use Army troops internally, at least during or near a period of
national emergency or conflict.

In addition to these presidential actions, Congress aso moved deci-
sively to increase the military’s direct role in certain types of law enforce-
ment.

V. Congress Steadily Increasesthe Military’s Rolein Law Enforcement!9?

Within a generation of the Act’s passage, Congress began a genera
trend to increase military participation in domestic law enforcement. It did
so, however, without articul ating an overall plan, theory, or theme concern-
ing when increased military involvement in civil affairs was desirable.
Moreover, for the first eighty-seven years, Congress did not discuss the

190. Id. at 232.

191. Id. at 231-32, 253, 259.

192. This section covers only a sample of the many instances where Congress pro-
vided explicit domestic law enforcement authority to the DOD armed forces. The cited
laws are some of the most rel evant to the current debate over the military’srolein homeland
security. Moreover, the DOD does not currently recognize the authority contained in most
of these laws. See DOD Dir. 5525.5, supra hote 7.

In afew instances, Congress also took away some authority. See infra note 454 and
accompanying text (discussing a1909 congressional effort to decrease therole of the armed
forces in acivil law enforcement role). Additionally, part of the 1957 Civil Rights Act
repealed the President’s authority to use the land or naval forcesto aid in the enforcement
of an 1866 civil rights law (RS 1989). See Act of Sept. 9, 1957, Pub. L. No. 85-315, pt. I11,
§ 122, reprinted in 1957 U.S.C.C.A.N. 707. The legidative history does not discuss this
change; however, the 1957 Civil Rights Act contained four major provisionsto expand the
role of the federal government in civil rights. Namely, the law created a Commission on
Civil Rights, established a Civil Rights Division in the Department of Justice, provided
civil remedies against conspiracies depriving a person of civil rights, and provided a civil
remedy for the Attorney General’s use in protecting voting rights. 1d. pts. I-1V, reprinted
in 1957 U.S.C.C.A.N. 703-08; H.R. Rer. No. 291, at 1966-76. It may be, therefore, that
military involvement was no longer considered necessary due to the increased role of fed-
eral civil authorities. Opponents may aso have quietly inserted the provision to undercut
the law’s practical impact.
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Act. This leaves a disconnected series of apparently ad hoc policy deci-
sions that are, nonetheless, important to an understanding of the law con-
cerning the domestic employment of DOD forces.

A. Riversand Harbors Act of 1894 (33 U.S.C. §81)

In the late nineteenth century, Congress began to increase the Army’s
direct role in regulating civilian behavior and enforcing its new regula-
tions. Section 4 of the Rivers and Harbors Act of 1894 vested in the Sec-
retary of War the authority “to prescribe such rules and regulations for the
use, administration, and navigation of any or al canals and similar works
of navigation that now are, or that hereafter may be, owned, operated, or
maintained by the United States as in his judgment the public necessity
may require.” 1% This gave the Secretary of War the authority to control
and supervise the navigable waters of the United States.’®* Initially, the
federal government opined that enforcement of this authority would be
through injunctions if the unlawful action had not already occurred, or
through criminal proceedings if the unlawful activity had occurred.'% In
1902, however, the “power and authority to swear out process, and arrest
and take into custody” was given to, among others, “assistant engineers
and inspectors employed under them by authority of the Secretary of
War.” 196

The Army implemented part of this regulatory authority by establish-
ing permanent exclusion zones (“restricted areas’) around many military
facilities.'%” Restricted areas generally provide security for government
property, protect the public from risks arising from the government’s use
of awater area, or both.1% Typically, the military official responsible for
the facility has primary responsibility for enforcement of the regulation.®

193. SeeAct of Aug. 17, 1894, ch. 299, § 4, 28 Stat. 362 (codified as amended at 33
U.S.C. § 1 (2000)).

194. See Dams Across the Rio Grande, 21 Op. Att'y Gen. 518 (1897).

195. Seeid.

196. Rivers and Harbors Act of 1899, ch. 425, § 17, 30 Stat. 1153 (codified as
amended at 33 U.S.C. § 413). Thisenforcement system was made applicable to the author-
ity inthe Riversand Harbors Act of 1894 by the Riversand Harbors Act of 1902, ch. 1079,
§6, 32 Stat. 331. But see 33 U.S.C. § 413 (does not list 33 U.S.C. § 1 as a statute coming
under 33 U.S.C. § 413's enforcement mechanism).

197. 33 C.ER. pt. 334 (LEXIS 2003).

198. 1d. § 334.2(b).

199. See eg., id. 88334.275 (Air Force enforcement), 334.280 (Army enforcement),
334.290 (Navy enforcement).
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B. Espionage Act of 1917

During World War |, Congress expressly authorized the President to
use all land or naval forces to take direct law enforcement actionsin sup-
port of new authority granted to the Coast Guard under the Espionage Act
of 1917.2° One purpose of the Espionage Act was to protect merchant
shipping from sabotage.?®* The Espionage Act authorized the Secretary of
the Treasury,?% or the Secretary of the Navy when the Coast Guard is oper-
ating as part of the Navy,?® subject to approval by the President, to issue
regulations:

govern[ing] the anchorage and movement of any . . . vessel[, for-
eign or domestic,] in theterritorial waters of the United States, to
inspect such vessel at any time, to place guards thereon, and, if
necessary in his opinion in order to secure such vessels from
damage or injury, or to prevent damage or injury to any harbor
or waters of the United States, or to secure the observance of the
rightsand obligations of the United States, [to] take[, by and with
the consent of the President,] for such purposes full possession
and control of such vessel and remove therefrom the officers and
crew thereof, and all other persons not specially authorized by
him to go or remain on board thereof[.]2%4

Thetriggering event for the Espionage Act is aproclamation or Exec-
utive Order declaring that “a national emergency [exists] by reason of
actual or threatened war, insurrection, or invasion, or disturbance or threat-
ened disturbance of the international relations of the United States.”?0°
Congress has explicitly stated that “[t]he President may employ such
departments, agencies, officers, or instrumentalities of the United States as
he may deem necessary to carry out the purpose of thistitle.”?% Theissu-

200. Act of June 15, 1917, Pub. L. No. 65-24, tit. |1, ch. 30, 40 Stat. 217-31 (codified
as amended at 50 U.S.C. § 191 (2000)).

201. SeeWiLLiam H. RenNguist, ALL THE LAaws BUT ONE, CiviL LIBERTIES IN WARTIME
173 (1998).

202. The Espionage Act initially authorized the Secretary of the Treasury to issue
regulations. When the Coast Guard was transferred to the Department of Transportation,
the authority to issue regulations was transferred to the Secretary of Transportation. See
Department of Transportation Act, Pub. L. No. 89-670, § 6(b)(1), 80 Stat. 931, 938 (1966).

203. See50U.S.C. §191a

204. Id. 8 191 (first paragraph).

205. 1d. A 1996 Amendment permits Espionage Act actions upon the Attorney Gen-
eral’sdetermination of an actual or anticipated mass migration requiring afederal response.
See Pub. L. No. 104-208, § 649, 110 Stat. 3009-711 (1996).
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ance of a presidential proclamation or Executive Order invoking the Espi-
onage Act has the effect of transferring all authorities to regulate the
anchorage and movement of vessels, except the authorities codified in 33
U.S.C. 8§3and 14 U.S.C. § 91, to the Secretary of the department in which
the Coast Guard is operating.2®” Therefore, upon the invocation of the
Espionage Act, all branches of the U.S. armed forces can enforce Espio-
nage Act regulations and all regulations pertaining to vessel operations.

The potential scope of this military law enforcement role is very
broad. The Espionage Act was the primary authority used to control the
movement and anchorage of vessels during World War |1. Several regula
tionswereissued during World War |1 under the authority of the Espionage
Act.”® Following the presidential proclamation of a national emergency
on 27 June 1940, the Secretary of the Treasury first issued regulations
implementing the Espionage Act on 2 July 1940.°%° Subsequent to this, the

206. 50 U.S.C. §194.

207. See Movement of Vesselsin St. Mary’s River, 33 Op. Att'y Gen. 203 (1922).
The basis of this opinion wasthat when the Espionage Act isinvoked, its regulatory author-
ity supercedes other authorities. 33 U.S.C. § 3, however, was enacted during World Wer |
after President Wilson had invoked the provisions of the Espionage Act. See Act of July 9,
1918, ch. 143, subch. X1X, 8§ 1-4, 40 Stat. 892, 893. Thus, Congress could not have
intended that invocation of the Espionage Act would supercede the authority to regulate
vessels in the area around ranges. In addition, the authority to issue regulations around
ranges was not viewed as being constrained to the territorial waters. See Movement of Ves-
selsin &. Mary's River, 33 Op. Att'y Gen. at 203. The then Secretary of War’s (now Sec-
retary of the Army’s) authority to issue regulations for ranges, see 33 U.S.C. § 3 (2000),
was viewed as a wholly separate authority not overtaken by the Secretary of the Treasury
upon invocation of the Espionage Act. See Letter from Coast Guard Headquarters to Dis-
trict Coast Guard Officer, 13th Naval District, Seattle, Washington (July 14, 1943),
excerpted in U.S. Coast GuaRrD, Law BuLL. No. 86, at 3 (1943). Similarly, 14 U.S.C. §91
was enacted shortly before World War 11, see Act of Nov. 15, 1941, ch. 471, § 1, 55 Stat.
763, after the President had already invoked the Espionage Act. Following the samelogic,
the authority in 14 U.S.C. § 91 is not overtaken upon the invocation of Espionage Act
authority. Seeinfra notes 233-34 and accompanying text.

208. See, e.g., Security of Ports and the Control of Vessels in the Navigable Waters
of the United States, 7 Fed. Reg. 8026 (Oct. 10, 1942) (to be codified at 33 C.F.R. pt. 6)
(amending, consolidating, and reissuing 33 C.F.R. pts. 6-7, 9 into anew 33 C.FR. pt. 6)
(these regulations were al so issued under the authority of 50 U.S.C. § 191¢ (Act of Nov. 15,
1941)); see also U.S. Der'T oF TREASURY, Rules Are Adopted Gover ning the Anchorage and
Movements of Viessel s—To Be Enforced by Captains of the Port, 1 Coast Guarp BuLL. No.
18, at 141 (1940) [hereinafter CG BuLL. 1-18]; U.S. DeP' T oF TREASURY, Coast Guard Begins
Enforcement of New Regulations Governing Veessel Moverment in American Ports, 1 Coast
GuaRD BuLL. No. 29, at 227-28 (1941) [hereinafter CG ButL. 1-29].

209. See Regulationsfor the Control of Vesselsin the Territorial Waters of the United
States, 5 Fed. Reg. 2442 (July 2, 1940).
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Coast Guard issued regulations amending and expanding these regula-
tions.?10

The Coast Guard regulationsissued in October 1942 took the form of
rulesregarding: boarding and searching of vessels;?!! possession and con-
trol of foreign or domestic vessels;?1?2 movement of vessels, including,
supervision of vessels, identification requirements, departure licenses,
special rules of local waters, individual licenses, general licenses, depar-
ture permits, crew lists, and “restricted areas” around bridges;*'3 anchor-
age conditions and areas;?4 anchorage of vessals carrying explosives;?1®
loading, unloading, and movement of explosives and inflammable mate-
rial;?%6 use and navigation of waters emptying into the Gulf of Mexico by
vessals having explosives or other dangerous articles on board; 2!’ specific
anchorage areas;?!8 and general licenses.?19

The most recent use of Espionage Act authority followed the shooting
down of two Brothers to the Rescue aircraft by Cuban armed forces. The
presidential proclamation of a national emergency addressed the distur-

210. See Anchorage and Movements of Vessels and the Lading and Discharging of
Explosive or Inflammable Material or Other Dangerous Cargo, 5 Fed. Reg. 4401 (Nov. 7,
1940) (codified at 33 C.F.R. pt. 7); Regulations for the Control of Vesselsin the Territoria
Weters of the United States, 6 Fed. Reg. 5221 (Oct. 14, 1941) (amending 33 C.F.R. pt. 6);
Anchorage and Movements of Vessels and the Lading and Discharging of Explosive or
Inflammable Material or Other Dangerous Cargo, 6 Fed. Reg. 5255 (Oct. 15, 1941)
(amending 33 C.F.R. pt. 7); General License for Movements of Vessels Within, or Depar-
ture from, Territorial Waters, 6 Fed. Reg. 5342 (Oct. 21, 1941) (codified at 33 C.F.R. pt. 9)
(establishing general licenses); General Licenses for Movements of Vessels Within, or
Departure from, Territorial Waters, 7 Fed. Reg. 43 (Jan. 1, 1942) (revoking the general
license for the waters of the West Passage of Narragansett Bay and the Sakonnet River);
General Licenses for Movements of Vessels Within, or Departure from, Territorial Waters,
7 Fed. Reg. 4343 (June 9, 1942) (establishing general license number 2); Regulations for
the Security of Ports and the Control of Vessels in the Navigable Waters of the United
States, 7 Fed. Reg. 8564 (Oct. 23, 1942) (amending 33 C.F.R. pt. 6).

211. See33 C.FR. 8 6.6 (1942); Security of Ports and the Control of Vesselsin the
Navigable Waters of the United States, 7 Fed. Reg. 8026 (Oct. 10, 1942).

212. S.e33C.FR.§6.7.

213. |d. 8§ 6.13-.21.

214. Seeid. 88 6.25-.37.

215. Seeid. 88 6.50-.56.

216. Seeid. 88 6.75-.85.

217. Seeid. pt. 6, subpt. B.

218. Seeid. pt. 6, subpt. C.

219. Seeid. pt. 6, subpt. D (based on regulations adopted on 10 October 1942, see
Regulationsfor Security of Ports and the Control of Vesselsin the Navigable Waters of the
United States, 7 Fed. Reg. 8065 (Oct. 10, 1942)).
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bances or threatened disturbances of U.S. international relations, and it
authorized the regulation of the anchorage and movement of domestic and
foreign vessels.??® These regulations took the form of a security zone?!
requiring certain size vessels to obtain permission from the Coast Guard
Captain of the Port (COTP) before departing the zone with the intent to
enter Cuban territorial waters.??> These regulations gave the COTP the
power to exercise all Espionage Act authority, including: issuing ordersto
control the launching, anchorage, docking, mooring, operation, and move-
ment of vessels; removing people from vessels; placing guards on vessels;
and taking partial or full control of a vessal.?2 As previously noted, all
branches of the U.S. armed forces may assist the COTP in enforcement of
thisregulation. Aswith other regulationsissued under the Espionage Act,
aviolation of the regulationsis afederal felony punishable by ten yearsin
jail, a$250,000 fine, and vessel seizure and forfeiture.??*

C. 33U.S.C. § 3 (Gunnery Ranges)

During World War |, Congress passed what is now 33 U.S.C. § 3,
which granted the Army Corps of Engineers the authority to issue regula
tionsto prevent injuriesfrom target practice at gunnery ranges.?”® Because
this authority was passed while the Espionage Act was in effect, the Espi-

220. Proclamation No. 6867, 61 Fed. Reg. 8843 (Mar. 5, 1996). President Bush con-
tinued this authority on 26 February 2002. See 67 Fed. Reg. 9387 (Feb. 28, 2002).

221. A security zoneisadesignated area of land, water, or land and water from which
persons and vessels are either prohibited or subject to various operating restrictions. See
33 C.F.R. 886.01-5, 6.04-6, 165.30, 165.33 (LEXIS2003). Whilethe concept of a security
zone can be traced back to the origina Espionage Act, the first recorded use of the term
“security zone” wasin the 1965 amendments to the Magnuson Act regulations at 33 C.FR.
part 6. See Exec. Order No. 11,249, Amending Regulations Relating to the Safeguarding
of Vessels, Harbors, Ports, and Waterfront Facilities of the United States, 30 Fed. Reg.
13,001 (Oct. 13, 1965); see also supra section 111.B.

222. See 33 C.FR. § 165.T07-013 (1998) The zone was narrowly tailored with
respect to vessels of certain sizes and geographic scope. Seeid.

223. See 50 U.S.C. § 191 (2000); 33 C.FR. § 165.T07-013 (discussing the COTP's
authority).

224. 18 U.S.C. § 3571 (2000); 50 U.S.C. § 192.

225. See Act of July 19, 1918, ch. 143, subch. XIX, 8§ 1-4, 40 Stat. 892 (presently
codified at 33 U.S.C. § 3 (2000)).
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onage Act does not supercede this statute.’?® The enforcement authority
hereisvery clear aswell. The Act explicitly states:

To enforce the regul ations prescribed pursuant to this section, the
Secretary of the Army may detail any public vessel inthe service
of the Department of the Army, or upon the request of the Secre-
tary of the Army, the head of any other department may enforce,
and the head of any such department is authorized to enforce,
such regulations by means of any public vessel of such depart-
ment.227

The plain language of the statute indicates Congress's intent to use the
Army and any other department that has public vessels to enforce regula
tionsissued under this authority.

One notable use of this authority is the “danger zone” established as
part of the bombing and gunnery range on the eastern portion of Vieques
Island, Puerto Rico.??® Persons and vessels are prohibited from the waters
off Vieques during firing exercises.??® Violators are subject to arrest and
imprisonment for up to six months.2° They may also be prosecuted for
violating the federal trespass statute at 18 U.S.C. § 1382.%3! The Navy is
primarily responsible for enforcing the danger zone regulations.232

D. Act of 15 November 1941 (14 U.S.C. § 91)

On the eve of World War 11, Congress granted the Navy additional
authority to enforce a new national security law in conjunction with the
Coast Guard. The new authority was initially redundant since the Presi-
dent invoked the provisions of the Espionage Act for the “ Control of Ves-
selsin Territorial Waters of the Untied States” on 27 June 1940.233 Asin
World War |, once the President invoked the Espionage Act, only the

226. Seesupra note 207.

227. 33U.SC. 83.

228. 33 C.F.R. § 334.1470 (LEXIS 2003). A danger zone is awater area used for
target practice or other especially hazardous operationsfor the armed forces. 1d. § 334.2(a).

229. Id. § 334.1470(b).

230. See33 U.S.C. § 3 (third paragraph).

231. See United States v. Zenon-Rodriguez, No. 02-1207, 2002 U.S. App. LEXIS
7718, at *4-5 (1st Cir. Apr. 29, 2002); United States v. Ayala, No. 01-2148, U.S. App.
LEXIS 7716, at *11 (1st Cir. Apr. 29, 2002).

232. 33 C.F.R. § 334.1470(b)(2).
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authority in 33 U.S.C. § 3 to issue regulations to prevent injury from gun-
nery ranges remained an independent authority to govern the anchorage
and movement of vessels.?*

Congress probably believed that another, more specific, independent
authority was needed asiit tasked the Coast Guard to control the anchorage
and movement of vessels to ensure the safety of U.S. naval vessels on 15
November 1941.2% Unlike the Espionage Act, the authority granted the
Coast Guard inthe Act of 15 November 1941 was not limited to periods of
national emergency. Thus, the Coast Guard's (and Navy’s) permanent
authority to protect naval vesselswas authority separate and apart from the
Espionage Act.?%

The Act of 15 November 1941237 stated:

The captain of the port, Coast Guard district commander, or
other officer of the Coast Guard designated by the Commandant
thereof, or the Governor of the Panama Canal in the case of the
territory and waters of the Canal Zone, shall so control the
anchorage and movement of any vessel, foreign or domestic, in
the territorial waters of the United States, as to insure the safety
or security of such United States naval vessels as may be present
in his jurisdiction. In territorial waters of the United States
where immediate action is required, or where representatives of
the Coast Guard are not present, or not present in sufficient force
to exercise effective control of shipping as provided herein, the

233. Proclamation No. 2412, 3 C.F.R. § 164 (1938-1943). During World Wer |1, the
Espionage Act was the primary statutory basis of the regulations for the control of vessels
in U.S. waters. See, e.g., Security of Ports and the Control of Vessels in the Navigable
Waters of the United States, 7 Fed. Reg. 8026 (Oct. 10, 1942); CG BuLL. 1-18, supra note
208; CG BuLL. I-29, supra note 208. Cf. Movement of Vesselsin &t. Mary’s River, 33 Op.
Att'y Gen. 203 (1922) (concluding that upon invocation of the Espionage Act, the Espio-
nage Act supercedes the various authorities over the anchorage and movement of vessels
transferred to the Secretary of the Treasury (now Secretary of Transportation) for the dura-
tion of the emergency, with the exception of regulations for ranges).

234. See supra notes 226-27 and accompanying text.

235. SeeAct of Nov. 15, 1941, ch. 471, § 1, 55 Stat. 763 (current version at 14 U.S.C.
§ 91 (2000)). The entire Coast Guard was moved under the control of the Navy on 1
November 1941. See Exec. Order No. 8929, 6 Fed. Reg. 5581 (Nov. 4, 1941). Earlier
Executive Orders had moved specific portions of the Coast Guard to the Navy. See, e.g.,
Exec. Order No. 8767, 6 Fed. Reg. 2743 (June 6, 1941); Exec. Order No. 8895, 6 Fed. Reg.
4723 (Sept. 16, 1941); Exec. Order No. 8851, 6 Fed. Reg. 4179 (Aug. 20, 1941); Exec.
Order No. 8852, 6 Fed. Reg. 4180 (Aug. 20, 1941).
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senior naval officer present in command of any naval force may
control the anchorage or movement of any vessel, foreign or
domestic, to the extent deemed necessary to insure the saf ety and
security of his command.238

The Act of November 15 was viewed as a broad grant of authority to
monitor and control vessel operations and, therefore, was used as authority
to issue regulations during World War 11.23° For example, the regulations
regarding the “ Security of Ports and the Control of Vesselsin the Naviga-

236. Thisargument isbased on: (1) the plain language of the Espionage Act and the
Act of 15 November 1941; and (2) historical context. The plain language of the Espionage
Act focuses on controlling vessels and controlling access to vesselsto “ secure such vessels
from damage or injury, prevent damage or injury to any harbor or waters of the United
States, or to secure the rights or obligations of the Untied States.” 50 U.S.C. § 191 (2000).
Nothing in the plain language specifically identifies naval vesselsasaprotected entity. The
Act of 15 November 1941 was enacted after the presidential proclamation of an emergency;
therefore, the Coast Guard already had the authority to control the anchorage and move-
ment of vessels under Espionage Act authority. Consequently, unless Congress was con-
cerned that the Espionage Act did not cover naval vessals, the Act of 15 November 1941
would have been unnecessary. Cf. supra text accompanying note 226 (making the same
argument for why the Navy has authority to regulate the areas around ranges even after the
invocation of the Espionage Act).

Thelegidlative history issparseinthisarea. During World War 11, however, the Coast
Guard concluded that local officials could issue regulations under either the Espionage Act
or the Act of 15 November 1941 to protect a submarine net tender. See Letter from Coast
Guard Headquarters to District Coast Guard Officer, 3d Naval District (Jan. 13, 1943),
excerpted in U.S. Coast Guarp, LAaw BuLL. No. 80, a 5 (1943).

237. Actof Nov. 15,1941, ch. 471, 8§ 1, 55 Stat. 763 (originally codified at 50 U.S.C.
§191c). Note that thisis a separate statute and not a subpart of 50 U.S.C. 8 191. Section
2 of the Act was codified as50 U.S.C. § 191a (declaring that the powers vested in the Sec-
retary of the Treasury by the Espionage Act will transfer to the Secretary of the Navy when
the Coast Guard operates as part of the Navy); Section 3 of the Act amended 50 U.S.C. §
192 (deleting a reference to the Secretary of the Treasury and Governor of the Panama
Canal); and Section 4 of the Act was codified as 50 U.S.C. § 191b (stating that nothing in
the Act affects the power of the Governor of the Panama Canal). The Act of 15 November
1941 was also codified, for atime, in 14 U.S.C. § 48a. With the recodification of Title 14
in 1949, after the Coast Guard returned to the Department of the Treasury, 50 U.S.C. § 191c
was deleted, but the authority was retained and transferred to 14 U.S.C. § 91. Thereason
the recodification removed the authority from its previous location in Title 50 where it was
with the Espionage Act statutes is unknown. While the text of the Act of 4 August 1949
does not explain why this statute was moved, the purpose of the Act wasto “revise, codify,
and enact into law, Title 14 of the United States Code, entitled ‘ Coast Guard.”’ Act of Aug.
4, 1949, 63 Stat. 495.

238. Act of Nov. 15, 1941, ch. 471, § 1.

239. See, eg., Security of Ports and the Control of Vessels in the Navigable Waters
of the United States, 7 Fed. Reg. 8026 (Oct. 10, 1942).
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ble Waters of the United States,” issued on 10 October 1942, were issued,
in part, under the authority of the Act of 15 November 1941.%% The regu-
lations specifically authorized the senior naval officer present in command
of any naval force to “control the anchorage or movement of any vessel . .
. to the extent he deems necessary to insure the safety and security of his
command.”?** The triggering events for this power were the need for
immediate action and that representatives of the Coast Guard were “not
present, or not present in sufficient force to exercise effective control of
shipping.” %4

Following the expiration of Espionage Act authority after the war, the
basis for creating protective zones surrounding Navy vessels moored at
Navy installations reverted to peacetime authorities under 33 U.S.C. 88 1
and 471.>2 The statutory provisions currently located at 14 U.S.C. § 91,
however, remained abasis to create protective zones around Navy vessels
away from Navy installations.?*

On 15 June 2002, the Coast Guard issued regulations implementing
14 U.S.C. § 91.> The regulations establish permanent exclusion zones
around naval vessels within the navigable waters of the United States and
implement other security measures. A violation of the regulations is a
Class D felony.?#6 When necessary, the senior naval officer present in
command has full authority to enforce the regulation and may directly
assist Coast Guard enforcement personnel. The senior naval officer
present in command may also designate an “official patrol” to help keep
vessals out of the exclusion area and take other enforcement actions.?*’
E. Magnuson Act (9 August 1950)

At the beginning of the Cold War, Congress expressly authorized the
President to use all of the military servicesto take direct law enforcement
actionsin support of new authority granted to the Coast Guard in the Mag-
nuson Act. The Magnuson Act authorizes the President to issue regula-
tions:

(a) to govern the anchorage and movement of any foreign-flag
vessels in the territorial waters of the United States, to inspect

240. Seeid. For an overview of these regulations, see supra notes 211-19 and
accompanying text.

241. 33C.FR. §6.4(1942).

242. 1d.

243. See Letter to Commander, 3d District (Nov. 30, 1948), excerpted in U.S. Coast
GuaRrDp, Law BuLL. No. 151, at 3 (1948).
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such vessels at any time, to place guards thereon, and, if neces-
sary in his opinion in order to secure such vessels from damage

244. See 14 U.S.C. §91 (2000). Thecurrent version of 14 U.S.C. § 91 reflects var-
ious“technical” changes madein 1986. The specific referencesto the Coast Guard and the
grant of power to COTPs and District Commanders were removed, substituting “the Sec-
retary” in their place. Seeid. Additionaly, the original Act of 15 November 1941 stated
that it “shall be the duty” of the Coast Guard to provide for the protection of naval vessels.
Act of Nov. 15, 1941, ch. 471, 8 1. Thetechnica corrections, however, revised the statute
to state that the “ Secretary may control the anchorage and movement . ...” 14U.S.C. §91
(emphasis added). Thisindicatesthe discretionary nature of thisauthority. In addition, the
term “territorial waters” was changed to “navigable waters.” Seeid. Further, the statute
initially permitted the “senior naval officer present in command of any naval force” to con-
trol the anchorage and movement of vessels under certain circumstances. Act of Nov. 15,
1941, ch. 471, § 1. The technical amendment, however, permits the “senior naval officer
present in command” to control the anchorage and movement of vessels under certain cir-
cumstances. 14 U.S.C. § 91.

The technical amendment a so changed the language relating to the Navy’s authority
to act. The statute, as enacted, permitted the senior naval officer present in command of
any naval force to act when “immediate action is required, or where representatives of the
Coast Guard are not present, or not present in sufficient force....” Act of Nov. 15, 1941,
ch. 471, § 1 (emphasis added). Thetechnical amendments changed the language to “If the
Secretary does not exercise the authority in subsection (a) of this section and immediate
actionisrequired.” 14 U.S.C. § 91 (emphasis added). While the substitution of “and” for
“or" appears to be a substantive change, the fact that the regulations issued under the Act
of 15 November 1941 during World War 11 also used “and” between “immediate action
being necessary” and “lack of Coast Guard presence” lessensthe practical impact. In other
words, the original regul atory interpretation of the statute is consistent with the current stat-
utory language.

The real import of the term “technical correction” is the indication that one should
usetheinitial statutory language to define what constitutes “if the Secretary does not exer-
cise the authority” to control the anchorage and movement of vessels. See14 U.S.C. §91.
Because the 1986 change is atechnical amendment, the language “if the Secretary does not
exercise the authority,” id., should be interpreted consistently with the original statutory
language to mean “ representatives of the Coast Guard are not present, or not present in suf-
ficient force to exercise effective control of shipping,” Act of Nov. 15, 1941, ch. 471, § 1.

Therefore, 14 U.S.C. 8 91 permitsthe senior naval officer present in command to take
certain actions under certain circumstances. The senior naval officer present in command
is able to control the anchorage and movement of vessels in the vicinity of a naval vessel
to ensure the safety and security of that naval vessel. Under this authority, the senior naval
officer present in command can grant or deny vessels permission to enter the regul ated
zone, issue orders to specific vessels within the regulated zone, and take law enforcement
action against violators. Thisauthority comesinto existence when immediate action isnec-
essary, and the Coast Guard is hot present or not present in sufficient force.

245. 67 Fed. Reg. 31,958-61 (May 13, 2002) (Atlantic Area); id. at 38,386 (June 4,
2002) (Pacific Ared).
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or injury, or to prevent damage or injury to any harbor or waters
of the United States, or to secure the observance of rights and
obligations of the United States, may take for such purposes full
possession and control of such vessels and remove therefrom the
officers and crew thereof, and all other persons not especially
authorized by him to go or remain on board thereof;

(b) to safeguard against destruction, loss, or injury from sabotage
or other subversive acts, accidents, or other causes of similar
nature, vessels, harbors, ports, and waterfront facilities in the
United States and all territory and water, continental or insular,
subject to the jurisdiction of the United States.?4®

Thetriggering event for the Magnuson Actisapresidential finding that the
“security of the United States is endangered by reason of actual or threat-
ened war, or invasion, or insurrection, or subversive activity, or of distur-
bances or threatened disturbances of the international relations of the
United States.” 24

The Magnuson Act also uses language that permits regulations gov-
erning the anchorage and movement of vessels; however, the Magnuson
Act takes adlightly different format than the Espionage Act and the Act of
15 November 1941. Likethe Espionage Act, the Magnuson Act authorizes
regul ations governing the anchorage and movement of vessels, the inspec-
tion of vessels, placing guards on vessels, and taking full possession and
control of vessels, including theremoval of officersand crew.?° TheMag-
nuson Act aso gives the President the authority to regulate “to safeguard
against destruction, loss, or injury from sabotage or other subversive acts,
accidents, or other causes of similar nature, vessels, harbors, ports, and

246. 1d. at 7994 (Feb. 21, 2002). A Class D felony carries apotential punishment of
six years' imprisonment and a $250,000 fine. Id.

247. 1d. at 7993.

248. 50U.S.C. §191 (2000) (the Magnuson Act was codifiedin 50 U.S.C. § 191 with
the pre-existing Espionage Act). Notably, subparagraph (b) applies to both foreign and
U.S. flagged vessels. Seeid. § 191(b).

249. 1d.

250. Seeid.
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waterfront facilities.”?! The general provisions of the Magnuson Act reg-
ulations®®? are contained in 33 C.F.R. part 6.253

In October 1950, three months after the enactment of the Magnuson
Act, President Truman issued the Executive Order required to permit reg-

251. 1d.

252. For specific Magnuson Act security zones, see 33 C.FR. pt. 165 (LEX1S2003).

253. Seeid. pt. 6. While the preamble of the Executive Order suggests that the reg-
ulationsissued in 33 C.F.R. part 6 are “to safeguard . . . vessels, harbors, ports, and water-
front facilities,” Exec. Order. No. 10,173, Regulations Pertaining to the Safeguarding of
Vessels, Harbors, Ports, and Waterfront Facilities of the United States, 3 C.F.R. 356 (1949-
1953), the structure and content of the regulations indicate that the President issued regula-
tions to “govern the anchorage and movement” of foreign flag vessels and “to safeguard . .
. vessels, harbors, ports, and waterfront facilities.” 50 U.S.C. § 191(a)-(b).

Thelegidative history is clear that the Magnuson Act, unlike the Espionage Act, per-
mits the United States to institute measures to control vessel movement without requiring
adeclaration of a national emergency. See S. Rep. No. 81-2118, at 1 (1950), reprinted in
1950 U.S.C.C.A.N. 2954, 2954. Thelegislative history of the Magnuson Act indicates that
the intent of enacting subparagraphs (a) and (b) was not to create two sources of authority
that could be enacted independently; instead, the Senate Report suggests that the purpose
of having separate subparagraphs wasto set out two separate grants of power, both of which
would become activated upon the finding that the security of the United States was endan-
gered. See S. Rep. No. 81-2118, at 1 (1950), reprinted in 1950 U.S.C.C.A.N. 2954, 2954-
55. Senate Report 81-2118, in discussing the purpose of the Bill, states:

The bill would authorize the President to institute such measures and
issue such regulationsto control the anchorage and the movement of for-
eign-flag vessels in the waters of the United States when the national
security is endangered.

It also gives the President the power to safeguard against destruction,
loss, or injury from sabotage or other subversive actsto vessels, harbors,
ports, and other water-front [sic] facilities. It will permit the United
States to put in such protective measures short of a declaration of a
national emergency.

Id.

A Letter from the Deputy Attorney General to the Senate Committee Chairman in
favor of the legislation supports this position. The letter states that the difference between
the two Actsis that the Espionage Act requires a declaration of a national emergency and
has no express provision for the protection of harbors, ports, and waterfront facilities, while
the Magnuson Act does not require a declaration of national emergency and expressly pro-
vides for the protection of harbors, ports, and waterfront facilities. See Letter from Peyton
Ford, Deputy Attorney General, to Honorable Edwin C. Johnson, Chairman, Committee on
Interstate and Foreign Commerce, United States Senate (July 17, 1950), reprinted in 1950
U.S.C.C.A.N. 2954, 2955.
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ulations implementing the law. Executive Order 10,173 states that “the
security of the United States is endangered by reason of subversive activ-
ity.”?>* Based on thisfinding, the President issued regulations “relating to
the safeguarding against destruction, loss, or injury from sabotage or other
subversive acts, accidents, or other causes of similar nature, of vessels,
harbors, ports, and waterfront territory and water, continental or insular,
subject to the jurisdiction of the United States.” 2%°

The Magnuson Act contains the same broad enforcement authority as
the Espionage Act; Congress has given the President the authority to use
“such departments, agencies, officers, or instrumentalities of the United
States as he may deem necessary to carry out the purpose of thistitle.” 25
The President has exercised this authority and issued regulations stating
that the Coast Guard may enlist the aid of all federal agencies in the
enforcement of regulations issued pursuant to the Magnuson Act.?>’

Taken together, thisisaclear statement of authority to use any branch
of the armed forces to enforce regulations issued under the Magnuson
Act,?8 including the authority to govern the anchorage and movement of
vessels, inspect vessels, place guards on vessels, and take full possession
and control of vessels, to include the removal of officers and crew.?° It
also includes the authority to enforce the many exclusion areas (security
zones) established under authority of the Magnuson Act.?%0 A violation of

254. SeeExec. Order No. 10,173, Regulations Pertaining to the Safeguarding of Ves-
sels, Harbors, Ports, and Waterfront Facilities of the United States, 3 C.F.R. 357 (1949-
1953). On 21 August 2002, President Bush signed an amendment to reflect the newly
emphasized terrorist threat and modify the regulations at 33 C.FR. pt. 6. See Executive
Order: Further Amending Executive Order 10,173, as Amended, Prescribing Regulations
Relating to the Safeguarding of Vessels, Harbors, Ports, and Waterfront Facilities of the
United States (Aug. 21, 2002) (amending 33 C.F.R. pt. 6).

255. Id. Thislanguage closely mirrors 50 U.S.C. § 191(b), which states that that the
President isauthorized to issue rules and regul ations “to safeguard against destruction, loss,
or injury from sabotage or other subversive acts, accidents, or other causes of similar
nature, vessels, harbors, ports, and waterfront facilitiesin the United States and al territory
and water, continental or insular, subject to the jurisdiction of the United States.” 50 U.S.C.
§191(b) (2000).

256. Id. §194.

257. See 33 C.FR. §6.04-11 (LEX1S 2003).

258. From 1950 until the enactment of the Ports and Waterways Safety Act (PWSA)
in 1972, the Coast Guard used its authority under the Magnuson Act to carry out its port
safety program. See S. Rep. No. 92-724 (1972), reprinted in 1972 U.S.C.C.A.N. 2766,
2767. Congressviewed the PWSA asa* broader, permanent statutory basis for the exercise
of authority for non-defense aspects of port safety.” Id.

259. See50U.S.C. §191; 33C.FR. pt. 6.
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the Magnuson Act regulations is a federal felony punishable by ten years
injail, a$250,000 fine, and vessel seizure and forfeiture. 261

F. Fisheries and Conservation Management Act of 1976

Congress passed the Magnuson Fisheries Conservation and Manage-
ment Act of 1976 (MFCMA)?%? to “provide for the protection, conserva-
tion, and enhancement of the fisheries resources of the United States.” 263
This comprehensive act addresses the authority of the United States to
manage fisheries, foreign fishing, and international relations, and estab-
lished a national fisheries management program.?®* The MFCMA pro-
vides for civil penalties,?®® criminal offenses,?%¢ and civil forfeitures.?6’
The enforcement provisions are particularly relevant to the present discus-
sion.

Section 311 of the MFCMA establishes who can enforce the Act and
their powers.?8 The Secretary of Commerce and the Secretary of the
department in which the Coast Guard is operating?®® are charged with the
responsibility to enforce the Act.?”° In addition, Congress explicitly stated
that the Secretaries may, by agreement, use DOD “personnel, services,
equipment (including aircraft and vessels), and facilities.”?’1 When there
isan agreement, the officers enforcing the fisherieslaws have the authority
to: arrest; board, search, and inspect fishing vessels; seize fishing vessels;
seize the catch; seize evidence; and execute warrants.?’? The legidative
history makes Congress's intent unambiguous: DOD personnel may have

260. See33 C.FR. §165.30, .33, .100 (listing specific security zones throughout the
United States).

261. 18 U.S.C. § 3571 (2000); 50 U.S.C. § 192.

262. Fisheries Conservation and Management Act of 1976, Pub. L. No. 94-265, 90
Stat. 331 (codified as amended at 16 U.S.C. §§ 1801-1883 (2000)).

263. H.R. Rer. No. 94-445, at 21 (1976), reprinted in 1976 U.S.C.C.A.N. 593, 593.

264. Seegenerally Fisheries Conservation and Management Act of 1976, Pub. L. No.
94-265.

265. Id. §308, 16 U.S.C. § 1858.

266. Id. §309, 16 U.S.C. § 1859.

267. 1d. §310, 16 U.S.C. § 1860.

268. Id. § 311, 16 U.S.C. § 1861.

269. The Coast Guard operates as part of the Department of Transportation, except
“upon declaration of war or when the President directs, the Coast Guard shall operate as a
servicein the Navy.” 14 U.S.C. § 3 (2000).

270. See Fisheries Conservation and Management Act of 1976, § 311(a), 16 U.S.C.
§1861(a).

271. 1d.
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law enforcement authority to carry out the fisheries laws of the United
States.?’?

G 49 U.S.C. § 324 (12 January 1983)

The Secretary of Transportation has the specific authority to provide
for participation of military personnel in carrying out duties and powers
related to the regulation and protection of air traffic and other duties and
powers given to the Secretary of Transportation.?’4 The authority to use
military membersto carry out the duties related to the regulation and pro-
tection of air traffic originated in the Federal Aviation Act of 1958.27> Sec-
tion 9(c) of the Department of Transportation Act of 1966 authorizes the
Secretary of Transportation “to provide for participation of military per-
sonnel in carrying out the functions of the Department.”?’® The plain lan-
guage of these authoritiesis clear: DOD personnel can be detailed to the
Secretary of Transportation to carry out functions of the Department of
Transportation, which include regulatory and law enforcement functions.

Thelegidative history of these Acts support their plain meaning. The
legislative history of the Federal Aviation Act of 1958 makesit clear that
the intent of the provision permitting the detail of military members to
carry out duties related to the regulation and protection of air traffic is to
ensure that national security and defense considerations are taken into
account, and to improve government economy by using DOD personnel
with knowledge and experience of military air traffic control and military
use of air space.?’” The Federal Aviation Act includes specific provisions
stating that the Secretaries of military departments will not have control

272. Seeid. § 311(b), 16 U.S.C. § 1861(b).

273. See H.R. Rer. No. 94-445, at 75 (1976), reprinted in 1976 U.S.C.C.A.N. 593,
645 (stating that “the Secretary [of Commerce] and the Secretary of the Department in
which the Coast Guard is operating would be authorized to utilize by agreement . . . the per-
sonnel, services, and facilities of any other Federal Agency”); S. Conr. Rep. No. 94-711, at
57-58 (1976), reprinted in 1976 U.S.C.C.A.N. 660, 681 (stating that “[t]he conference sub-
stitute specifically providesthat the utilizable equipment of other agenciesincludes aircraft
and vessels and that the Federal agenciesrequired to cooperatein such enforcement include
all elements of the Department of Defense”).

274, See 49 U.S.C. 8 324(a)(1)-(2).

275. See Federa Aviation Act of 1958, § 302(c), Pub. L. No. 85-726, 72 Stat. 739.

276. Department of Transportation Act of 1966, § 9(c), 49 U.S.C. § 324(a)(2).

277. SeeH.R. Rep. No. 85-2360 (1958), reprinted in 1958 U.S.C.C.A.N. 3741, 3748-
49.
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over the duties and powers of military members detail ed to the Department
of Transportation.?’® This is to ensure that military members bring their
skills, but are not influenced by the military so that their loyalty is to the
civilian agency.?”® The legidative history of the Department of Transpor-
tation Act expresses Congress's intent to have DOD personnel detailed to
the Department of Transportation to foster close consultation and cooper-
ation between the departments. 2%

The longstanding policy of the federal government is that the Posse
Comitatus Act does not cover DOD military personnel detailed to civilian
agencies. The rationale behind this determination is that the military per-
sonnd detailed to the civilian agency are under the control of and subject
to orders of the head of the civilian agency and are not considered part of
the military for purposes of the Posse Comitatus Act.?8!

V1. Subsequent Amendments to the Posse Comitatus Act

While Congress was busy expanding military law enforcement
authority, the actual Posse Comitatus Act remained remarkably stable once

278. See 49 U.S.C. § 324(d).

279. SeeH.R. Repr. No. 85-2360, reprinted in 1958 U.S.C.C.A.N. 3741, 3749.

280. SeeH.R. Repr. No. 89-1701 (1966), reprinted in 1966 U.S.C.C.A.N. 3362, 3370.

281. See Effect of Posse Comitatus Act on Proposed Detail of Civilian Employees
totheNational Infrastructure Protection Center, 1998 OLC LEXIS 2 (Op. Off. Legal Coun-
sel May 26, 1998). The Office of Legal Counsel opinion states:

Earlier opinions of this Office concluded that military personnel who are
detailed to acivilian agency are not covered by the PCA becausethey are
employees of the civilian agency for the duration of their detail, “subject
to the exclusive orders’ of the head of the civilian agency, and therefore
“arenot ‘any part’” of the military for purposes of the PCA. Memoran-
dum for Benjamin Forman, Assistant General Counsel, Department of
Defense, from William H. Rehnquist, Assistant Attorney General, Office
of Legal Counsel, Re: Legality of deputizing military personnel assigned
to the Department of Transportation (Sept. 30, 1970) (“Transportation
Opinion”) (military personnd detailed to the Department of Transporta-
tion to serve as security guards on civilian aircraft); see Assignment of
Army Lawyers to the Department of Justice, 10 Op. O.L.C. 115, 121
(1986) (PCA “would not be implicated if [Army] lawyers were detailed
on afull-time basisin an entirely civilian capacity under the supervision
of civilian personnel”).

Effect of Posse Comitatus Act, 1998 OLC LEXIS 2.
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the fiscal law portion expired in 1879. The Act was considered “obscure
and all-but-forgotten” in 1948282 and had no significant legal relevance
until 1961.283 |n 1956, the Act was moved to 18 U.S.C. § 1385 and
amended to include the Air Force, which had split-off from the Army. It
read:

Whoever, except in cases and under circumstances expressly
authorized by the Constitution or Act of Congress, willfully uses
any part of the Army or Air Force as a posse comitatus or other-
wise to execute the laws shall be fined not more than $10,000 or
imprisoned not more than two years, or both. This section does
not apply in Alaska. 284

The penalty waslater increased, and the last sentence making the law inap-
plicablein Alaskawas removed in 1959.28> An attempt was made to sub-
ject the Navy to the Act in 1975; however, the bill died in committee.286

VIl. The Confusion over the Posse Comitatus Act Beginsin Earnest
During the 1970s

In the early 1970s, the Posse Comitatus Act emerged from obscurity
as creative defense counsd attempted to develop new exclusionary rules
based on the Act. While this effort was unsuccessful, the early cases
marked the complete triumph of the deceptive nineteenth century politi-

282. Chandler v. United States, 171 F.2d 921, 936 (1st Cir. 1948).

283. See Abel, supra note 23, at 462-63 (discussing Wrynn v. United States, 200 F.
Supp. 457 (E.D.N.Y. 1961) (holding that an Air Force helicopter pilot searching for an
escaped civilian prisoner was acting outside the scope of his duties, therefore, a bystander
injured when the helicopter struck a tree could not recover under the Federal Tort Claims
Act). The next case concerning the Act was not until 1974. Id.

284. Posse Comitatus Act, 70A Stat. 626 (1956).

285. SeePub. L. No. 86-70, § 17, reprinted in 1959 U.S.C.C.A.N. 157.

286. See Omnibus Crime Act, § 1, 94th Cong., tit. I1, pt. G (1975). Section 1 of the
Omnibus Crime Act proposed a modified Posse Comitatus Act that read:

Whoever, except in cases and under circumstances expressly authorized
by the Constitution or Act of Congress, knowingly uses any part of the
Army, Navy, or Air Force as a posse comitatus or otherwise to execute
thelawsisguilty of aClass A misdemeanor. Nothing inthissection shall
be construed to affect the law enforcement of the United States Coast
Guard.

Id., cited in Jackson v. Alaska, 572 P.2d 87, 91 (Alaska 1977).
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cianswho cloaked the Act in patriotic rhetoric and referencesto the Amer-
ican Revolution. While perhaps done inadvertently, some modern courts
appeared to brush aside the Act without discussion, focusing on broad and
respected principlesthat had little, if anything, to do with the Act.

A. The Wounded Knee Cases (Army)

On the evening of 27 February 1973, at least one hundred armed per-
sons occupied a portion of the village of Wounded K nee on the Pine Ridge
Reservation in South Dakota, looted atrading post, and briefly held afew
hostages.?®” The Federal Bureau of Investigation (FBI), Marshal Service,
and Bureau of Indian Affairs police responded, resulting in atense standoff
and a blockade. During the two-month standoff, a few members of the
U.S. Army provided and maintained equipment used by the law enforce-
ment officials and offered tactical advice to FBI officials on their use of
force palicy, negotiations, and other issues. A number of individuals were
apprehended trying to enter thetown to lend support to the militant protest-
ors. The blockade-runners were prosecuted, in part, for interfering with
the law enforcement officials surrounding the town. Severa defendants
asserted that the civilian law enforcement officers were not lawfully
engaged in the performance of their official duties because they had
received Army assistance in violation of the Posse Comitatus Act.288

A confusing patchwork of decisionsresulted from these cases.?®® The
courts, however, did attempt to define when someone “executes’ the law
by distinguishing between active or pervasive participation by Army
troops in law enforcement (a violation), and passive assistance to law
enforcement officials (permitted). United Sates v. McArthur,?® the last
case in the series, discusses the other cases and was upheld by the Eighth
Circuit in United Sates v. Casper.?®* McArthur, therefore, had the most
subsequent influence.?®? Like the other Wounded K nee cases, McArthur

287. See generally United States v. Casper, 541 F.2d 1275 (8th Cir. 1976); United
Statesv. Jaramillo, 380 F. Supp. 1375 (D. Neb. 1974) (both providing detailed recitation of
the facts surrounding this incident).

288. Cagper, 541 F.2d at 1276; United States v. McArthur, 419 F. Supp. 186, 190
(N.D. 1975); United States v. Red Feather, 392 F. Supp. 916, 919-21 (S.D. 1975);
Jaramillo, 380 F. Supp. at 1379; United States v. Banks, 383 F. Supp. 368, 374-75 (S.D.
1974).

289. Hohnsbeen, supra note 36, at 412.

290. 419 F. Supp. at 186.

291. 541 F.2d at 1275.
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focuses entirely upon determining the correct test for when Army assis-
tance rises to the level of executing the law.2®3 After reviewing the tests
used in the other Wounded Knee cases, the judge posed the following
determinative question: “Were Army or Air Force personnel used by the
civilian law enforcement officers at Wounded Knee in such a manner that
the military personnel subjected the citizens to the exercise of military
power which was regulatory, proscriptive, or compulsory in nature, either
presently or prospectively?’2%* Using this standard, he concluded that the
Army support did not violate the Act.?%

The court, unfortunately, did little to connect this test to the Posse
Comitatus Act. The opinion omits any discussion of the Act’s extensive
history beyond a sentence noting that Americans have historically been
suspicious of military authority as atool of dictatorial power.?®® Further-
more, McArthur contains no analysis of the actual wording of the Act; it
merely provides a short conclusion that military personnel are not trained
in constitutional freedoms and that the Act was intended to meet this dan-
ger. 27

The court’s limited discussion of the Act and total focus on defining
“execution of the law” obscures the Act’s other elements. As previously
discussed, once the fiscal law section expired, the Posse Comitatus Act
prohibited “the use of the Army or Air Force as a posse comitatus or oth-
erwise for the purpose of executing thelaws.” 2% Asthebill that eventually
became the Act moved through Congress in 1878, the Senate considered
changing it to ssimply prohibit the Army from executing the law. The pro-
posed amendment failed, however, and the limiting words “as a posse
comitatus or otherwise” remained.?®* By focusing on the “executing the
law” language without explicitly noting that the court skipped over “as a
posse comitatus or otherwise,” McArthur appears to adopt the language
rejected by the Senate in 1878.3% This approach would render meaning-
less, without discussion, words deliberately left in the law by Congress,

292. The standard articulated by the court isincorporated into the current DOD reg-
ulation concerning the Act. See DOD Dir. 5525.5, supra note 7; see also Abel, supra note
23, at 464.

293. McArthur, 419 F. Supp. at 193-94.

294. 1d. at 194.

295. 1d. at 194-95.

296. Id. at 193.

297. 1d. at 193-94.

298. Act of June 18, 1878, 20 Stat. 152.

299. See 7 Cone. Rec. 4247 (1878); supra notes 132-33 and accompanying text.
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thus ignoring a major rule of statutory construction. The court, therefore,
must have resolved the case on the basis of one unmet element concerning
the execution of the law. Once the court determined that the Army troops
had not executed the law, the wider analysis was simply unnecessary.

A full statement of the law following the Wounded K nee cases should
have said:

The Posse Comitatus Act prohibits:

(2) Willful

(2) use of the Army or Air Force

(3) as a posse comitatus or otherwise

(4) in such amanner that U.S. citizens are subjected to the exer-
cise of military power which is regulatory, proscriptive, or com-
pulsory in nature, either presently or prospectively

(that is, for the purpose of executing the law)

(5) unless otherwise authorized by the Constitution or an act of
Congress.

The McArthur court only addressed element four. Subsequent litigation,
commentary, and regulatory action also focused almost entirely on thisele-
ment.3%1 The other elements, including the limiting words “as a posse
comitatus or otherwise,” were simply ignored.®®? Some interpreted the
case as establishing atest for all five elements.3%

300. See7 Cone. Rec. 4247; supra notes 132-33 and accompanying text. The other
cases from the Wounded K neeincident had the same focus on defining when the Army exe-
cutes the law.

301. See, eg., United States v. Casper, 541 F.2d 1275 (8th Cir. 1976). In Casper, a
consolidated appeal of several Wounded Knee cases, the Eighth Circuit affirmed all con-
victions based on the McArthur test for when the law had been executed (element four of
theanalysis). Seeid. at 1278.

302. In United Sates v. Yunis, 924 F.2d 1086 (D.C. Cir. 1991), the court denied a
defense request to dismiss the indictment because the government seized him in violation
of the Act. Indoing so, however, the court articulated that the Act established criminal pen-
alties “for willful use of any part of the Army or Air Force in law enforcement, unless
expressly authorized by law.” 1d. at 1093. The court also approved the following threetests
for when Army or Air Force officials execute the law via “active” participation: (1) The
McArthur test that defined “active” participation as that which subjected U.S. citizens to
military power that was regulatory, proscriptive, or compulsory in nature; (2) Direct active
involvement in the execution of the laws; and (3) Participation when the military role per-
vaded the activities of civilian law enforcement authorities. 1d. at 1094.
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B. United Satesv. Walden (Navy 1974)

William and Ruby Walden were convicted of illegal firearm sales
based, in large part, on the testimony of three U.S. Marinesworking under-
cover for the Treasury Department.3%* The defendants unsuccessfully
sought to exclude this evidence at trial based on a violation of the Posse
Comitatus Act or, at aminimum, internal Navy regulationsthat applied the
general policy behind the Act to Navy and Marine Corps personnel absent
approval from high-level officials.3%

On appeal, the Fourth Circuit held that the Act did not apply to the
Navy.3% |t also declined to apply an exclusionary rule for the violation of
the Navy’s internal administrative regulations. In doing so, however, the
court articulated a broader “ spirit” of the Act, opining that the legidative
history showed congressional intent to apply the Act’s policy to all armed
services.3%7 In support, the court cited a small portion of the remarks of
Congressman Knott who had introduced the amendment that eventually
became the Act.3%® Unfortunately, the court took these remarks out of con-

303. See32 C.F.R. §213.10a(7)(ii) (cancelled regulation) (stating that indirect assis-
tanceis not restricted by the Posse Comitatus Act provided that the assi stance does not sub-
ject civiliansto use of military power that is regulatory, proscriptive, or compulsory); DOD
Dir. 5525.5, supra note 7, para. E4.1.7 (stating that indirect assistance is not restricted by
the Posse Comitatus Act provided the assistance does not subject civiliansto use of military
power that is regulatory, proscriptive, or compulsory).

304. United States v. Walden, 490 F.2d 372, 373 (4th Cir. 1974).

305. Seeid. at 377. Navy Instruction 5400.12 provided that

[T]hroughout the United States, it is afundamental policy to usecivilian,
rather than military, officials and personnel to the maximum extent pos-
siblein preserving law and order. Inthe Federal Government this policy
is reflected by the Posse Comitatus Act (18 U.S.C. § 1385) which pro-
hibitsthe use of any part of the Army or Air Forceto enforcelocal, state,
or federal law except as Congress may authorize. Although not
expressly applicable to the Navy and Marine Corps, the act is regarded
asastatement of Federal policy whichisclosely followed by the Depart-
ment of Navy.

Sec’v oF NAvy, INsTrR. 5400.12 (17 Jan. 1969), cited in Walden, 490 F.2d at 372.

306. Walden, 490 F.2d at 372; accord United States v. Mendoza-Cecelia, 963 F.2d
1467, 1477 (11th Cir. 1992); Yunis, 924 F.2d at 1093 (“We cannot agree that Congress’
words admit of any ambiguity. By itsterms, 18 U.S.C. § 1385 places no restrictions on
naval participation inlaw enforcement operations. . . . Nothing in this history suggests that
we should defy the expresslanguage of the Posse Comitatus Act by extending it to the Navy
and we decline to do so.”).

307. Walden, 490 F.2d at 375-76.
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text,3%° missing the fact that the Knott amendment actually deleted the
Navy from an earlier version of the bill 310

The court’s reliance upon Knott's remarks to discern a legislative
intent to apply the Act’s policy to the Navy was clearly misplaced. Inthe
end, Walden stands for the more limited proposition that while the Posse
Comitatus Act does not apply to the Navy, the Navy may voluntarily
impose more stringent limits upon itself. A violation of these internal
administrative policies, however, does not mandate an exclusionary rule,
although courts might, at some point, impose one for systemic intentional
violations. Over time, however, some within the DOD saw the case asjus-
tification for more restrictive internal policies and, perhaps, as a tool to
avoid expending scarce resources on anew congressional mandate to help
law enforcement agencies control theflow of illegal drugsinto America. 31!

VIII. Congressional Action to Further Increase Military Involvement in
Civilian Law Enforcement (Round 1)

A. The 1981 Act (10 U.S.C. 88 371-378)

By the late 1970s, the federal government formally acknowledged
that it was easy to smuggleillegal drugsinto the United States and distrib-
ute them to eager buyers.31? Marijuanafrom Colombia arrived by the ton
load, while hundreds of pounds of cocaine flew in daily. The situation in

308. Id. at 375 (quoting 7 Cone. Rec. 3849 (1878) (testimony of Congressman
Knott)).

309. Seesupra note 148.

310. See supra note 124 and accompanying text; see also supra note 149 (equating
“military” to “army”).

311. Seeinfrasection VIII.B. Other courts have relied upon Walden's misreading of
the legidative history of the Act and cited the case, without analysis, as authority for the
proposition that the Act applies to all branches of the armed services. See, e.g., United
States v. Chaparro-Almeida 679 F.2d 423, 425 & n.6 (5th Cir. 1982) (denying an appead to
exclude evidence obtained by a Coast Guard boarding team; first applying the Act to al
armed forces, including the Coast Guard, but then citing the Coast Guard’slaw enforcement
authority as an express statutory exception to the Act).

312. See Gov' T AccounTING OFFice, GAINS MADE IN CONTROLLING ILLEGAL DRuUGS, YET
THE DRUG TRADE FLouRISHES, REPORT No. GAO/GGD-80-4, at 66-67 (1979) [hereinafter
GAO/GGD-80-4]; see also Attorney General John Ascroft, Remarks at Organized Crime
and Drug Enforcement Task Force (OCDETF) Twentieth Anniversary Conference (July 30,
2002).
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south Florida, “adrug disaster area,” was out of control32 and about to get
evenworse. In 1979, Miami was"Dodge City all over again,” “areplay of
Chicago in the 1920s,” and a boomtown with cocaine as its currency.3!4
Highly publicized shoot-outs between rival drug gangsintroduced theterm
“cocaine cowboys’ into the national press and reinforced the nation’sWild
West image of Miami .31

Against this backdrop, but with little DOD support, Congress moved
in 1981 to increase the amount of cooperation between the military and
civilian law enforcement authorities as part of the 1982 DOD Authoriza-
tion Act.3%6 Three out of the four provisions concerning assistance, how-
ever, only ratified the existing DOD practice of providing information,
equipment and facilities, and training to civilian authorities.3Y” The only
real change permitted DOD personnel to operate equipment on loan to
civilian drug enforcement agencies under certain limited circumstances.'®
As a check on the possible misuse of the authority to operate equipment,
Section 375 required regulations to limit direct military involvement in
specified law enforcement activities while operating the equipment.31°
TheHouseBill also allowed military personnel to assist in drug arrests and
seizures outside the land area of the United States, but the conference com-
mittee deleted this provision.3?° Despite the disagreement over arrest
authority, the law’s ultimate purpose was to increase military participation

313. GAO/GGD-80-4, supra note 312, at 70, 76; Hearing Before the Subcomm. on
Crime, House Comm. on the Judiciary on Narcotics Enforcement Policy, 97th Cong. 3
(1981) (statement of Ronald F. Lauve, Senior Associate Director, General Government
Division). See generally Guy GuaLiotTa & JerrF LEeN, Kings oF CocalnE (1989).

314. GucLIoTTA, supra note 313, at 12 (quoting an unnamed federal prosecutor and
county coroner).

315. Id. at 15.

316. See Department of Defense Authorization Act, 1982, Pub. L. No. 97-86, 95 Stat.
1099 (codified at 10 U.S.C. §§ 371-378 (2000)). There are many references to the lack of
DOD support for the various bills during the debates. See, e.g., 127 Cone. Rec. 15,685
(1981) (remarks of Mr. Hughes concerning arrest authority) (“ The reason we are here today
isbecause the Secretary of Defense does not want this authority anyway. He does not want
to cooperate.”).

317. See H.R. Rer No. 97-71, pt. II, at 3 (1981), reprinted in 1981 U.S.C.C.A.N.
1785. “Current interpretation of the Posse Comitatus Act already permitsall of the activity
addressed by these four sections.” 1d. at 1790. According to the House Judiciary Commit-
tee, some military commanders were denying aid that was permitted by law, perhapsin
response to “ambiguous’ court decisions. Id. (overview of H.R. 3519, 8§ 908), reprinted in
1981 U.S.C.C.A.N. 1790; see supra section VII.
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inlaw enforcement. Congress madethe point explicit in Section 378 of the

318. See H.R. Rep No. 97-71, § 375, reprinted in 1981 U.S.C.C.A.N. 1790. The
applicable sections of Public Law 97-86 were codified as 10 U.S.C. 88 371-378.

(1) Section 371, Use of information collected during military operations,
permitted DOD to share information collected in the course of normal
operations with law enforcement officials.

(2) Section 372, Use of military equipment and facilities, permitted
DOD to make equipment, bases, or facilities available to civilian law
enforcement officials.

(3) Section 373, Training and advising civilian law enforcement offi-
cias, permitted DOD to train civilian officials on any equipment made
available to them under section 372.

(4) Section 374, Assistance by Department of Defense personnel, per-
mitted DOD personnel to operate and maintain any equipment made
available under section 372, but only to agencies that enforce federal
drug, immigration, or customs law and subject to other specific restric-
tions such as high-level requests and “emergency” conditions.

(5) Section 375, Restriction on direct participation by military person-
nel, required the Secretary of Defense to issue regulations so that any
assistance provided under the authority of thislaw did not permit direct
participation in specified law enforcement activities.

(6) Section 376, Assistance not to affect adversely military prepared-
ness, prohibited assistance given under authority of this law that would
adversely affect military preparedness.

(7) Section 377, Reimbursement, directed the Secretary of Defense to
develop regulations for reimbursement by civilian agencies.

(8) Section 378, Nonpreemption of other law, indicated that nothing in
this law limited the executive's use of military in law enforcement
beyond that provided by the law existing prior to the 1982 Authorization
Act.

95 Stat. 1116.

319. Seeid; H.R. Conr. Rep. No. 97-311, at 121 (1981), reprinted in 1981
U.S.C.C.A.N. 1853-63. With respect to Section 375, the report states: “The limitation
imposed by this section is only with respect to assistance authorized under any part of this
chapter.” Id. at 121. The other types of assistance discussed in this chapter (beyond oper-
ating loaned equipment) are the provision of information, lending equipment, and provid-
ing training. Seeid.

320. 1d.; H.R. Rer No. 97-71, at 11, reprinted in 1981 U.S.C.C.A.N. 1793. Much of
the House debate on the issue centered on the concern that the government would lose
smuggling prosecutions if untrained Navy personnel were directly involved in the cases.
127 Cone. Rec. 14,976-88, 15,659-88 (1981); Abel, supra note 23, at 469-70. The provi-
sion also prompted an unlikely alliance between federal drug enforcement officials, who
feared DOD dominance over a high-profile mission; DOD officials, who feared a resource
drain away from the Department’s primary mission; and civil libertarians, who feared an
eventual military state. See Abel, supra note 23, at 470 & n.155; Hohnsbeen, supra note
36, at 420-21.
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Act and the following House Conference Report statement:

Section 378 clarifies the intent of the conferees that the restric-
tions on the assistance authorized by the new chapter in title 10
apply only to the authority granted under that chapter. Nothing
in this chapter should be construed to expand or amend the Posse
Comitatus Act. In particular, because that statute, on its face,
includes the Army and Air Force, and not the Navy and Marine
Corps, the conferees wanted to ensure that the conference report
would not be interpreted to limit the authority of the Secretary of
Defenseto provide Navy and Marine Corps assi stance under, for
example, 21 USC 873(b) . .. .32

The 1982 Defense Authorization Act, therefore, established some
explicit “safe harbors’ of permissible activity. In some cases, these safe
harbors came with conditions. Any conditions on the use of the safe harbor
provisions, however, were limited to the safe harbors. The Authorization
Act did not change the Posse Comitatus Act or impose any limitations
beyond those in the Posse Comitatus Act itself.322

Section 375 of the 1982 DOD Authorization Act required the Secre-
tary of Defense to issue regulations to ensure that any assistance provided
under the authority of the law’s safe harbor provisionsdid not permit direct
DOD participation in an interdiction of a vessel or aircraft, a search and
seizure, arrest, or other similar activity unless otherwise authorized by law.
The House Conference Report on Section 375 stated: “The limitation

321. H.R. Conr. Rep. No. 97-311, at 122, reprintedin 1981 U.S.C.C.A.N. 1863. The
report also states that the law does not rescind or direct the recision of any current regula
tions that apply the policy and terms of the Act to the Navy or Marines. Id.

322. Seeid. Unfortunately, despite the explicit language of the conference report,
many refer to the 1982 Defense Authorization Act as a change to the Posse Comitatus Act.
See, e.g., Abel, supra note 23, at 470; Hohnsbeen, supra note 36, at 419; Gov’T ACCOUNTING
OFrice, STATEMENT OF CHARLES A. BowsHER, CoMPTROLLER OF THE UNITED STATES, BEFORE
THE SENATE ComMITT. oN ARMED SeERvICES, REPORT No. GAO/T-GGD-88-38 (1988) [herein-
after GAO/T-GGD-88-38]. Also, a number of courts have taken Section 375's safe harbor
limitation on military activities while operating equipment to support law enforcement as a
blanket prohibition on direct participation by military personnel in civilian search, arrest,
seizure, or other similar activity. See United Statesv. Khan 35 F.3d 426, 431 (9th Cir. 1994)
(stating that Section 375 and the DOD regul ations have applied the Posse Comitatus Act to
theNavy); United Statesv. Yunis, 924 F.2d 1086, 1094 (D.C. Cir. 1991). Thisinterpretation
of the 1982 A uthorization Act contradictsthe explicit language of Section 378 and the asso-
ciated legidative history. It also frustrates the entire purpose of the Authorization Act to
increase military-civilian cooperation in law enforcement.
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posed by this section is only with respect to assistance authorized under
any part of this chapter.”32 Section 378 made it clear that the Authoriza-
tion Act’s purpose was to increase military-civilian cooperation and that
the Act did not impose any new limits on the use of military personnel in
law enforcement. Taken together, these provisions required regulations to
implement the new safe harbor provisions and suggested the need for rules
to implement the Posse Comitatus Act.3?*

B. DOD Implementing Regulations

On 7 April 1982, the DOD published regulationsat 32 C.F.R. part 213
implementing 10 U.S.C. 88 371-378.3%> While many parts of the regula-
tion initially appear consistent with the authorizing statute, the regulation
defeated the 1982 Authorization Act’s stated purpose to increase coopera-
tion between the military and civilian law enforcement in several impor-
tant ways. Taken together, the overly restrictive regulatory provisions
appeared to reflect the DOD’s lack of support for the law and the congres-
siona intent behind it.3%6 Also, since the DOD purported to base its regu-
lations upon the Posse Comitatus Act, the regulations added to the
confusion over the Act’s modern understanding.

First, the regulations adopted an extremely broad interpretation of the
Posse Comitatus A ct based upon the one element analyzed in the Wounded
Knee cases. According to the regulations, the Act prohibits all “direct”
DOD participation in law enforcement; civilians should not be subject to
military power that is regulatory, proscriptive, or compulsory in nature.
Thisadministrative deight-of-hand transformed the three primary testsfor
when one*“ executes’ thelaw®?” into the entire definition of the Act. Intak-
ing this action, the DOD instituted a version of the Act explicitly rejected

323. H.R. Conr. Rep. No. 97-311, at 121, reprinted in 1981 U.S.C.C.A.N. 1853,
1862.

324. See 13 Op. Off. Legal Counsel 321, 345 (1989).

325. See47 Fed. Reg. 14,899 (Apr. 7,1982) (adding anew pt. 213toch. 1,32 C.F.R.).
Department of Defense Directive 5525.5, dated 15 January 1986, provided internal guid-
ance consistent with the published regulations. See DOD Dir. 5525.5, supra hote 7. On 28
April 1993, the DOD cancelled the published regulations and indicated that DOD Directive
5525.5 replaced 32 C.F.R. part 213. See 58 Fed. Reg. 25,776 (Apr. 28, 1983).

326. See supra notes 320, 324. One could fairly argue that the DOD regulations
were, at least, partially designed out of concerns about a new resource-draining mission.
See supra notes 320, 324; infra note 358 and accompanying text.

327. See supra section VIILA. Note that the McArthur test only applied to U.S citi-
zens. See United Statesv. McArthur, 419 F. Supp. 186 (N.D. 1975).
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by the Senate in 1878 and rendered meaningless words deliberately |eft in
the law by Congress.3?® The DOD regulations also administratively
extended the Act’s coverage outside of the United States.3%°

The regulations also turned Section 375 of the Authorization Act,
which places narrow limits on abuse of the safe harbor provisions, into a
blanket prohibition against all direct involvement in interdiction, search
and seizure, and arrest.3¥* By doing so, the regulations appeared to ignore
Section 378 entirely and key words in Section 375.3%! This turned a law
designed to increase military-civilian law enforcement cooperation on its
head. To compound matters, the regulations expanded the specific list of
prohibited activities beyond those listed in the statute.332

After significantly expanding the scope of the Act, the regulations
articulated a number of implied exceptions to the (now expanded) Act.

328. See supra notes 128-29 and accompanying text.

329. Beforethe DOD and Navy regulations, courts held that the Act had no extrater-
ritorial application. See Chandler v. United States, 171 F.2d 921, 936 (1st Cir. 1948); 13
Op. Off. Legal Counsel 321 (1989); Abel, supra note 23, at 468; Furman, supra note 43, at
107. While denying any relief based upon the Posse Comitatus Act, the Chandler court
complimented the defense counsel for turning up “this obscure and all-but-forgotten stat-
ute.” Chandler, 171 F.2d at 936.

330. See32 C.F.R. §213.10 (LEXIS2003) (restrictions on participation of DOD per-
sonnel in civilian law enforcement activities). Separate sections of the regulation deal with
the use of military equipment and facilities, id. § 213.9, and information sharing, id. §
213.8. If theregulation had followed the law, the restrictions section would have been more
clearly linked to the specific sections implementing the new safe harbors. See supra note
321 and accompanying text.

331. 10U.S.C. § 375 stated: “The Secretary of Defense shall issue such regulations
as may be necessary to insure that the provision of any assistance (including the provision
of any equipment or facility or the assignment of any personnel) to any civilianlaw enforce-
ment official under this chapter does not include or permit direct participation . . . .” 10
U.S.C. 8§ 375 (1982) (emphasis added to highlight the words implicitly omitted by the DOD
regulations). The DOD regulations also made no mention of Section 378.

332. See32 C.FR. §213.10(8)(3). Thisprovision states:

[T]he prohibition on use of military personnel as a posse comitatus or
otherwise to execute the law prohibits the following forms of direct
assistance: (i) Interdiction of avehicle, vessdl, aircraft, or other similar
activity; (ii) A search or seizure; (iii) An arrest, stop and frisk, or similar
activity; (iv) Use of military personnel for surveillance or pursuit of indi-
viduals, or asinformants, undercover agents, investigators, or interroga-
tors.
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The bases of these non-express exceptions are not clear;** however, they
include: protection of DOD personnel, equipment, official guests, and
classified information; actions leading to a DOD administrative proceed-
ing; and actions related to the commander’s “inherent” authority to main-
tain law and order on a military installation.33* Other DOD actions
undertaken primarily for amilitary or foreign affairs purpose, responsesto
unexpected emergencies, and protection of federal property and functions
are similarly permitted.3® Each of these implied “exceptions’ permits
DOD military personnel to participate in search, seizure, interdiction, sur-
veillance, pursuit, and other direct law enforcement activities. A separate
section of the regulation lists express statutory authorities that permit
direct military assistance in law enforcement.®3¢ Unfortunately, the list
missed several important express authorities, including the Espionage Act,
Magnuson Act, and Rivers and Harbors Act.337

The published regulations also applied the overly restrictive DOD
interpretation of the Posse Comitatus Act, and the implied exceptions, to
the Navy and Marine Corps as a matter of DOD policy.3¥® While the reg-
ulations gave the Secretary of the Navy some authority to deviate from the
policy on a case-by-case basis, this authority was extremely limited.
Advance approval of the Secretary of Defense was required for any activ-
ity likely to involve an interdiction of a vessel or aircraft, a search or sei-
zure, an arrest, or other activity likely to subject any civilian to military
power that was regul atory, proscriptive, or compulsory in nature.33 More-

333. Theregulation first emphasizes that express statutory or constitutional excep-
tions to the Posse Comitatus Act are required. It then provides an incomplete list of statu-
tory exceptions, leaving the implication that the remaining exceptions are, at least, apartial
list of constitutional exceptions to the Act. Compare id. § 213.10(a), with id. §
213(a)(2)(iv).

334. Seeid. § 213.10(a)(2)(i).

335. Id. §213.10.(a)(2)(ii). The “emergency” exception to the Act was first articu-
lated in 1878. See supra notes 144, 153.

336. 32 C.FR. § 213(a)(2)(iv).

337. Seeid.; supra section V.

338. See32 C.FR. 88 213.2 (“Theterm, ‘Military Service,” asused herein, refersto
the Army, Navy, Air Force, and Marine Corps.”), 213.10(c). Theregulationsalso classified
any agency outside of the DOD as a civilian agency. Seeid. § 213.3. Thisincluded the
Coast Guard, which, by law, is a military service, and a branch of the armed forces of the
United States at all times. See 14 U.S.C. § 1 (2000).
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over, the Secretary of Defense required various certifications from the
head of the civilian agency requesting the assistance.3*

Finally, as in several other areas, the DOD regulations adopted an
overly restrictive interpretation of the law with respect to reimbursement
from civilian law enforcement agencies. While the plain language of the
Authorization Act and legislative history clearly gave the Secretary of
Defense discretion to waive reimbursement, the DOD regulations claimed
that the law required it.3*> An Office of Legal Counsel review concluded
that the DOD'’s position conflicted with the plain language of the statute
and was not even supported by statements in the legislative history the
DOD cited to overcome the statute’s plain language.*? Taken together,
the DOD regulations only compounded the layers of misinformation sur-
rounding the Act and further confused some courts.

C. TheOverly Restrictive DOD Regulations Begin to Merge with the Act

Despite the overly restrictive regulations, some increased DOD par-
ticipation in law enforcement resulted from the 1982 Authorization Act.
One prominent example involved the placement of Coast Guard Law
Enforcement Detachments (LEDETS) on Navy ships scheduled to operate
in areas of maritime smuggling activity. If asuspiciousvessel was sighted,

339. 32 C.FR. §213.10(c)(2). Ironicaly, aprovision allowing the President, or his
designee, to approve direct military involvement in law enforcement activitiesis consistent
with the historical implementation of the Posse Comitatus Act as applied to the Army. See
supra section IV. The DOD regulations, therefore, could be conformed to the Act by delet-
ing all mention of the Navy and applying the current authority for the Secretary of Defense,
or appropriate Service Secretary, to permit direct involvement in law enforcement by Army
and Air Force personnel.

340. 32 C.FR. § 213.10(c)(2).

341. Compare 10 U.S.C. 8 377 (1982) (“ The Secretary of Defense shall issue regu-
lations providing that reimbursement may be a condition of assistance to a civilian law
enforcement official under this chapter.” (emphasis added)), with 32 C.FR. § 213.11(b)
(“Asagenera matter, reimbursement is required when equipment or services are provided
to agencies outside the Department of Defense. The primary source of law for reimburse-
ment requirements is the Economy Act.” (emphasis added)). Thus, the DOD claimed that
the Economy Act required reimbursement, even though Section 377 of the DOD Authori-
zation Act made reimbursement optional.

342. 6 Op. Off. Legal Counsel 464 (1982). The DOD reluctantly adopted the OLC
position, but did not change the regulations. See infra note 358. The reimbursement pro-
vision, 10 U.S.C. § 377, was amended by Congressin 1988 to link the issue with the Econ-
omy Act more clearly and provide express exceptions to reimbursement under some
circumstances. See Pub. L. No. 100-456, div. A, tit. XI, § 1104(a), 102 Stat. 2045 (1988).
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tactical control of the Navy vessel would shift to the Coast Guard,3* and
a Coast Guard team would board the vessel and take any subsequent law
enforcement action.3** For the most part, Navy personnel served in a sup-
port or backup role for the Coast Guard law enforcement team.

These programs had some success in apprehending maritime drug
smugglers, and afew defendants subsequently claimed that the Navy sup-
port to the Coast Guard violated the Posse Comitatus Act. The two circuit
courts examining the issue agreed that the Act did not apply to the Navy.3*
Both courts, however, while denying any relief to the defendants, held that
the executive branch had extended the Act to the Navy viainterna Navy

343. The practice of placing Navy vessels under temporary Coast Guard control, to
the extent it was seen as away to get around the Act, shows how far the current interpreta-
tions have strayed from the original Posse Comitatus Act. As discussed in section 111,
supra, the marshals taking control over military forces was one of the primary “evils’ the
Act sought to address. The DOD regulations and some courts, however, claimed the Act
prohibited all direct DOD involvement in law enforcement actions.

To escape the extreme results from such a broad interpretation, a number of “excep-
tions’ to the expanded Act have been developed. One theory is that military personnel
detailed to acivilian agency are not covered by the Act because they are employees of the
civilian agency for the duration of the detail. In other words, they are not any part of the
Army, Air Force, or Navy for purposes of the Act (and DOD regulations) while detailed to
acivilian law enforcement agency. See Effect of Posse Comitatus Act on Proposed Detail
of Civilian Employees to the National Infrastructure Protection Center, 1998 OLC LEXIS
2 (Op. Off. Legal Counsel May 26, 1998); 10 Op. Off. Legal Counsel 115, 121 (1986) (Act
not implicated if Army lawyers are detailed to DOJ as special assistant U.S. Attorneys);
Memorandum from William H. Rehnquist, Assistant Attorney General, Office of Legal
Counsel, to Benjamin Forman, Assistant General Counsel (International Affairs), Depart-
ment of Defense, subject: Legality of deputizing military personnel assigned to the Depart-
ment of Transportation (Sept. 30, 1970). Thus, the executive branch can avoid the Act's
proscriptions by embracing the very “evil” that motivated the Act.

344. See United States v. Roberts, 779 F.2d 565, 566 (9th Cir. 1986); United States
v. Del Prado-Montero, 740 F.2d 113, 114-15 (1st Cir. 1984); Gov't AccounTiNGg OFFICE,
Druc ConTRoL IssUEs SURROUNDING INCREASED UsE oF THE MILITARY IN DRUG INTERDICTION,
RerorT No. GAO/NSIAD-88-156, at 28, 33 (1988) [hereinafter GAO/NSIAD-88-156]
(describing the LEDET program in fiscal year 1987).

345. Raoberts, 779 F.2d at 567 (“18 USC 1385. By itsexpressterms, thisact prohibits
only the use of the Army and the Air Forcein civilian law enforcement. We declineto defy
its plain language by extending it to prohibit use of the Navy.”); Del Prado-Montero, 740
F.2d at 116. Note that the Roberts court implicitly adopted the compressed analysis from
Walden and ignored the limiting words* as a posse comitatus or otherwise” which Congress
intentionally left in the law. See supra notes 128-29 and accompanying text.
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regulations from the mid-1970s.3* The courts then examined the facts to
determine if the Navy had violated itsinternal regulations.3*

The Ninth Circuit went on to hold that the 1981 congressional efforts
to increase military cooperation with civilian law enforcement had the
opposite effect by codifying the Navy regulations existing on 1 December
1981.3® |n other words, the court held that Congressimposed a new limit
by not directing the Navy to rescind any regulations that administratively
applied the Act to the Navy and Marine Corps on 1 December 1981.34°
Even assuming that this is a constitutional way to legislate, it is almost
impossible to harmonize the Ninth Circuit’s interpretation with the plain
language of the 1982 Authorization Act and legisative history.3® In this
particular case, however, the appeal was denied, even though the court
found that the Navy had violated its old regul ations.3>1

Themorelasting legacy from this period may be the affirmation of the
three Walden principles:3%2 The Posse Comitatus Act does not apply to the
Navy; the DOD may, nonetheless voluntarily impose more stringent limits
upon itself. A violation of these more restrictive internal administrative
policies, however, does not mandate an exclusionary rule.3>3

Even more importantly, the mid-1980s cases effectively fused any
discussion of the Posse Comitatus Act with the contents of the confusing
and misleading DOD regulationsimplementing the 1982 DOD Authoriza-
tion Act.3* If the Secretary of Defense said the Act applied outside the
United States or to the Navy, then many courts would defer to this execu-
tive extension of the Act.®® If the DOD said that congressional efforts to

346. See Roberts, 779 F.2d at 567-68; Del Prado-Montero, 740 F.2d at 116.

347. Only the Del Prado-Montero court discussed the new DOD regulations imple-
menting 10 U.S.C. 88 371-378. See Del Prado-Montero, 740 F.2d at 116.

348. Roberts, 779 F.2d at 567. The court then determined that the Navy had violated
the cancelled regulations, but then declined to exclude the evidence obtained by the Coast
Guard boarding team. Id.

349. Seesupra note 321.

350. See supra note 322 and accompanying text. The Roberts court also does not
discuss the DOD regulations to implement the 1982 DOD Authorization Act.

351. See Roberts, 779 F.2d at 569.

352. Seesupra section VIII.B.

353. United States v. Clark 31 F.3d 831, 837 (Sth Cir. 1994); United Statesv. Men-
doza-Cecelia, 963 F.2d 1467, 1477 & n.9 (11th Cir. 1992); Hayes v. Hawes, 921 F.2d 100,
104 (7th Cir. 1990) (citing Roberts as one of several cases declining to impose an exclu-
sionary rule for aviolation of 10 U.S.C. § 375 or the related regulations); United States v.
Hartley 796 F.2d 112, 115 (5th Cir. 1986).
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increase military-civilian cooperation somehow increased the limits on
DOD forces, many courtswould simply hold the DOD to its overly restric-
tive regulations.3® Many courts, especially the Ninth Circuit, gave little
effort to distinguish between the DOD regulations and the Act.3” The
deeply flawed DOD regulations ultimately controlled any discussion of the
law.

354. See 1998 OLC LEXIS 2 (Op. Off. Lega Counsel May 26, 1998). “Unless we
indicate otherwise by use of a more specific reference or citation, we use the term PCA to
refer to the origina statute itself, therelated statutes, and the implementing Directive of the
Department of Defense.” 1d. at *4.

355. See United States v. Khan, 35 F.3d 426, 431 & n.6 (9th Cir. 1994) (DOD regu-
lations apply the Act to the Navy and outside of the United States); Hawes, 921 F.2d at 102-
03 (no need to determine if the Act applies to the Navy since the regulations implementing
10 U.S.C. § 375 apply the Act to the Navy; therefore, the cases interpreting the Act also
interpret 10 U.S.C. 8 375 and limit Navy involvement with civilian law enforcement offi-
cials); United States v. Ahumedo-Avendano, 872 F.2d 367, 372-73 (11th Cir. 1989) (Act
applies to the Navy by either implication or virtue of executive act). Despite this apparent
expansion of the Act, no relief was granted to any defendant in any of these cases. In fact,
the motion to either exclude evidence or dismiss an indictment based on an alleged viola
tion of the Act or the DOD regulationsisrarely successful. SeeBrian L. Porto, Annotation,
Construction and Application of Posse Comitatus Act (18 USCA § 1385), and Similar Pre-
decessor Provisions, Restricting Use of United States Army and Air Forceto Execute Laws,
141 A.L.R. Fed. 271 (2001) (listing three cases in which some relief was granted as
opposed to over fifty casesin which the defense was unsuccessful).

356. Seesupranote 355. But see Mendoza-Cecelia, 963 F.2d at 1477-78. According
to Mendoza-Cecelia, the Act doesn’t apply to the Navy. Evenifitdid, 10U.S.C. §379 cre-
ates an exception that permits Navy shipsto employ Coast Guard LEDETS. Any violation
of the Navy implementing regulations or 10 U.S.C. §8§ 371-378 does not warrant an exclu-
sionary rule.

357. See, eg., United States v. Hitchcock, 2002 U.S. App. LEXIS 4513, at *12-17
(9th Cir. Mar. 21, 2002). But see United Statesv. Yunis, 924 F.2d 1086, 1093-94 (D.C. Cir.
1991) (discussing the Act distinctly from the DOD regulations, concluding that the Navy
violated neither when it assisted the Federal Bureau of Investigation in an overseas arrest
and interrogation).
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IX. Congressional Action to Further Increase Military Involvement in
Civilian Law Enforcement (Round 2, The 1988 Amendments to the 1981
DOD Authorization Act (10 U.S.C. 88 371-378))

By 1986, even prominent civil libertarians began to question the
DOD’s reluctance to participate in protecting the border from foreign
threats, 3 noting how easily terrorists could exploit this weakness.3° As
New York Times columnist William Safire wrote:

Theday can easily beforeseen when one of our citiesisheld hos-
tage by aterrorist group or aterrorist state; the stuff of novelscan
quickly becomereality. At that point, we would be asking: how
did they get the bomb into our country? Whose job wasit to stop
theincoming weapon at our border? Why have we spent trillions
on defense when any maniac can fly in a bomb that can destroy
acity 260

Despite wide public perception that the United States had lost control
of its borders, defense and law enforcement officials continued to oppose
an increased DOD rolein securing them.36! |n September 1988, however,
Congress enacted a program to increase significantly the role of the armed
forces in drug interdiction as part of the Defense Authorization Act for
1989.362 The conference committee bill established a requirement for the
DOD *“to plan and budget for the effective detection and monitoring of all
potential aerial and maritime threats to the national security.”363 It also
designated the DOD as the lead federal agency for the detection and mon-
itoring of aerial and maritime transit of illegal drugs into the country.3%*

358. For example, the DOD complained in a1988 GAO report that the use of 0.02%
of itsbudget to assist law enforcement efforts ($75 million out of $274 billion) was afinan-
cial problem. See GAO/NSIAD-88-156, supra note 344, at 25-26. Thus, while the DOD
never changed its regulation mandating reimbursement in all cases asa matter of law, it did
implement the DOJ position that reimbursement was discretionary. See supra notes 341-
42 and accompanying text.

359. See 132 Cone. Rec. E1331 (1986) (remarks of Mr. Rangel of New York).

360. William Safire, Thataway, Posse Comitatus, N.Y. Times, Feb. 28, 1986, at A31,
quoted in 132 Cone. Rec. E1331.

361. See GAO/NSIAD-88-156, supra note 344, ch. 3; GAO/T-GGD-88-38, supra
note 322, at 9-13; H.R. Conr. Rer. No. 100-989, at 453 (1988), reprinted in 1988
U.S.C.C.A.N. 2581 (remarks of Secretary of Defense Carlucci).

362. H.R. Conr. Rep. No. 100-989, at 447, reprinted in 1988 U.S.C.C.A.N. 2575.

363. 1d. (emphasis added).
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These two statements turned what some in the DOD may have seen asan
undesirable collateral duty into “amajor new military requirement.” 365

The 1989 Defense Authorization Act also amended 10 U.S.C. 8§ 371-
378 to expand military assistance to civilian law enforcement while pre-
serving military readiness and the civilian lead in direct law enforce-
ment.3% The Secretary of Defense was required to consider the needs of
civilian law enforcement when planning and executing military training or
operations and to inform law enforcement officials promptly about drug-
related intelligence.®®” Department of Defense personnel and equipment
could now be used to intercept vessels and aircraft detected outside of the
United States and direct them to a location designated by civilian law
enforcement officials.3%® The 1988 Act also deleted the prohibition in 10
U.S.C. § 375 against participation in an interdiction.3® The limits on
search, seizure, and arrest were re-ratified, as was the nonpreemption pro-
vision of 10 U.S.C. § 378.%70 The 1988 Act also eliminated the require-
ment that the Attorney General and Secretary of Defense determinethat an
emergency existed before military assistance could be provided.3’ While
concerns about direct law enforcement actionsremained, the 1988 Act was
clearly intended to further increase DOD participation in indirect law
enforcement.

In 1998, Congress expanded the list of civilian agencies covered by
the safe harbor provisions contained in 10 U.S.C. § 374 (operation of
loaned equipment) to include those fighting terrorism.3’? Thelist of agen-

364. 1d. Thelanguageinthelegislative history isbroader than inthe actual law. The
legidlative history effectively tasks the DOD to detect and monitor all potential air or sea
threats to national security and lists drug interdiction as one “aspect” of the larger mission.
Id. Section 1102 of the statute, however, only lists the DOD as the single lead agency of
the federal government for the detection and monitoring of aerial and maritime transit of
illegal drugsinto the United States. See Pub. L. No. 100-456, 102 Stat. 2042 (1989).

365. H.R. Conr. Rer. No. 100-989, at 448, reprinted in 1988 U.S.C.C.A.N. 2576.

366. Id. at 450, reprinted in 1988 U.S.C.C.A.N. 2578.

367. Id.; 10 U.S.C.A. § 371(b)-(c) (West 1989).

368. H.R. Conr. Rer. No. 100-989, at 451, reprinted in 1988 U.S.C.C.A.N. 2579.

369. Id. at 452, reprinted in 1988 U.S.C.C.A.N. 2580. The prohibitionsonly applied
to assistance provided under the rest of the Authorization Act’s safe harbor provisions. See
supra section VIILA.

370. 10 U.S.C. § 379 assigned the search, seizure, and arrest function to 500 active
duty Coast Guard law enforcement personnel placed on appropriate navy vessels. H.R.
Conr. Rep. No. 100-989, at 454-55, reprinted in 1988 U.S.C.C.A.N. 2582-83; see 10
U.S.C.A. 8 379 (West 2001).

371. See 10 U.S.C.A. 8 374(b)(2)(E).

372. Pub. L. No. 105-277, § 201, 112 Stat. 2681-567 (1988).
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cies that can receive enhanced assistance under 10 U.S.C. § 374 now
includes those enforcing customs, drugs, immigration, and terrorism
laws.373

Despite these changes in the law, the DOD regulations concerning
assistance to law enforcement remained unchanged. There was no move
to implement the expanded safe harbors,3”* improve cooperation in coun-
terterrorism, or implement the mandate “to plan and budget for the effec-
tive detection and monitoring of all potential aerial and maritime threatsto
the national security.”3> The original overbroad provisions concerning
reimbursement remain in place. If anything, the DOD implementing reg-
ulations became more restrictive as the Department’s policy shifted from
cooperation with law enforcement to the “maximum extent practicable” in
1982 to the current policy of cooperation “to the extent practical.” 3

The DOD regulations and court cases based upon them therefore
make an extremely poor legal foundation upon which to build the new
Homeland Security Strategy or define the scope of the Posse Comitatus
Act. Other, legally sound, theoriesthat both permit necessary military par-
ticipation and check executive and military power, however, are avail able.

X. TheAct's Meaning in the Twenty-First Century; Just One Part of a
System of Laws and Regulations That Limit Military Interferencein Civil
Affairs

A. The Posse Comitatus Act

373. See 10 U.S.C.A. 8 374(b)(2).

374. Department of Defense Directive 5525.5 provided internal guidance consistent
with the published regulations at 32 C.F.R. part 213. See DOD Dir. 5525.5, supra note 7
(discussed supra note 325). The Navy issued SECNAVINST 5820.7B on 28 March 1988
to implement DOD Directive 5525.5. See Sec’v oF NAvy, InsTr. 5820.7B (28 Mar. 1988)
[hereinafter SECNAVINST 5820.7B]. Both remain effective as of May 2002. The only
change has been a December 1989 amendment to DOD Directive 5525.5 permitting the
Secretary of Defense to limit the extraterritorial effect of the DOD regulations. See DOD
Dir. 5525.5, supra note 7, at 6. The public regulations at 32 C.F.R. part 213, on the other
hand, were cancelled on 28 April 1993. See 58 Fed. Reg. 25,776 (Apr. 28, 1993).

375. H.R. Conr. Rep. No. 100-989, at 447, reprinted in 1988 U.S.C.C.A.N. 2575.

376. Compare 32 C.FR. § 213.4, with DOD Dir. 5525.5, supra note 7, at 2, para. 4.
But see SECNAVINST 5820.7B, supra note 374, para. 6 (cooperation to the maximum
extent practicable).
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While no one has ever been convicted of violating the Act, 3’ and
probably never will, the Act’s surviving portion®”® remains a criminal law.
Therefore, discussing the Act element-by-element, like any other criminal
law, is useful. In 2003, the Act states:

Whoever, except in cases and under circumstances expressly
authorized by the Constitution or Act of Congress, willfully uses
any part of the Army or Air Force as a posse comitatus or other-
wise to execute the laws shall be fined under thistitle or impris-
oned not more than two years, or both.37°

The term “willfully” generally means that the defendant knowingly per-
formed an act, deliberately and intentionally, as contrasted with acciden-
tally, carelessly, or unintentionally.38 |n this context, willfully may also
mean that the accused had “an evil-meaning mind, that is to say, that he
acted with knowledge that his conduct was generally unlawful.”38 If the
proscribed conduct could subjectively and honestly be considered inno-
cent, then awillful mens rea may require the defendant to have more spe-
cific knowledge of the law being violated.®®? Given the frequent
misinterpretation of the Act, the technical nature of the words “ as a posse
comitatus or otherwise,” and the exceptions language at the beginning of
the statute, the higher standard for willfulness should probably apply. This

377. See H.R. Rep. No. 97-71, pt. | (1981), reprinted in 1981 U.S.C.C.A.N. 1787
(“According to a spokesman for the Department of Justice, no one has been charged or
prosecuted under the Posse Comitatus Act since its enactment. Testimony of Edward S.G
Dennis Jr. on behalf of the Department of Justice. . . .").

378. A significant portion of theoriginal Act limited the executive branch’sauthority
to spend appropriated funds to pay the expenses incurred in employing troops as a posse
comitatus. See supra note 130 and accompanying text.

379. 18 U.S.C.A. § 1385 (West 2001).

380. FeperaL JurRY PracTice AND INsTRUCTIONS, CiviL AND CRIMINAL § 17.05 (5th ed.
2001).

381. Sillasse Bryanv. United States, 524 U.S. 184, 193-94 (1998).

382. |d.; Ratzlaf v. United States, 510 U.S. 135, 136-37, 138 (1994). Thisisarare
exception to the principle that ignorance of the law is not a defense to acriminal charge, an
exception currently limited to highly technical statutes such as tax and financial laws.
Bryan, 524 U.S. at 194-95.
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could be one reason no one has ever been successfully prosecuted for vio-
lating the Act.

With the definition of willfulnessin place and the historical record in
mind, the Act can be restated as:

Whoever, except in cases and under circumstances expressly
authorized by the Constitution or Act of Congress,

(2) intentionally and with a bad purpose to either disobey or dis-
regard the law

(2) uses any part of the Army or Air Force

(3) within the United States

(4) upon the demand of, and in subordination to, the sheriff, U.S.
marshal, or other law enforcement official

(5) to directly enforcecivilian law in away that U.S. citizensare
subject to the exercise of military power whichisregulatory, pro-
scriptive, or compulsory in nature, or at a polling place

(6) without first obtaining permission of the President to do so
shall be fined under this title or imprisoned not more than two
years, or both.

This more focused and historically accurate interpretation offers sev-
eral advantages over many others:

(1) It appliesa“cardinal” rule of statutory construction to inter-
pret the words “as a posse comitatus or otherwise,” which Con-
gress deliberately left in the law, rather than ignoring these
words;

(2) It appliesahistorically accurate definition of posse comitatus
to interpret the law as written and accounts for the Cushing Doc-
trine’s centra role in motivating the Act;

(3) It applies another recognized rule of statutory construction,
gjusdem generis, to define the words “or otherwise” in context;
and

(4) Unlike almost all others, this interpretation accounts for the
fact that asignificant portion of the Act expired in the nineteenth
century.

This more focused approach also accounts for the many domestic
uses of troops by various Presidents that the broader interpretation of the
Actimplemented by the DOD and some courtswould deem unlawful. The
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restatement even takes into consideration the Direct Access Policy of
1917-1921, assuming that the Secretary of War asserted presidential
authority as part of the National Command Authority.383

By interpreting al the words in the statute, accounting for those that
Congress permitted to expire, and applying the correct historical context,
articulating a large body of “exceptions’ to the Act is unnecessary. The
Act’s important, focused role is to counter the primary evil of 1878: the
loss of control over army troops viathe Cushing Doctrine. Other laws and
constitutional provisions further limit the military, keep it away from poll-
ing places during elections, and capture the broader policies against mili-
tary involvement in domestic affairs. The Act isanimportant, but partially
redundant, component of a statutory and constitutional system that limits
military involvement in civil affairs.

B. The Rest of the System That Limits Military Involvement in Civil
Affairs

1. Federalism Prevents Qate Law Enforcement from Commanding
Federal Military Assets

The Congtitution establishes a system of dual sovereignty in which
both the federa and state governments have authority to act, within their

383. Congtitutionaly, the ultimate authority and responsibility for the national
defense rests with the President. Under current law and doctrine:

The National Command Authorities (NCA) are the President and Secre-
tary of Defense or persons acting lawfully in their stead. Theterm NCA
is used to signify constitutional authority to direct the Armed Forcesin
their execution of military action. Both movement of troops and execu-
tion of military action must be directed by the NCA; by law, no one else
in the chain of command has the authority to take such action except in
self-defense.

NATIONAL DEFENSE UNIVERSITY, JOINT Forces StaFr CoLLEGE, JFSC PuB. 1, JoINT STAFF
Orricer’s Guipe § 102 (2000). The current administration is doing away with the term
“National Command Authrority”; however, the change has not yet been formalized.



166 MILITARY LAW REVIEW [Vol. 175

proper spheres of authority, directly on the people. In Lane County v. Ore-
gon,3* the Court stated:

The people of the United States constitute one nation, under one
government, and this government, within the scope of the pow-
erswith which it isinvested, is supreme. On the other hand, the
people of each State compose a State, having its own govern-
ment, and endowed with all the functions essential to separate
and independent existence.3°

The control of the U.S. military is one areain which federal power is
supreme. In Federalist No. 23, Alexander Hamilton stated that once it is
determined that the federal government is to be entrusted with providing
for the common defense, then “there can be no limitation of that authority
whichisto provide for the defense and protection of the community in any
manner essential to its efficacy—that is, in any manner essential to the for-
mation, direction, or support of the National Forces.” 38

The Supreme Court addressed the relationship between federal and
state power over the military in United Satesv. Tarble.3” Inthat case, the
Court held:

Now, among the powers assigned to the National government, is
the power “to raise and support armies,” and the power “to pro-
vide for the government and regulation of the land and naval
forces.” The execution of these powersfallswithin theline of its
control over the subject is plenary and exclusive. It can deter-
mine, without question from any State authority, how the armies
shall be raised, whether by voluntary enlistment or forced draft,
the age at which the soldier shall be received, and the period for
which he shall be taken, the compensation he shall be allowed,
and the serviceto which he shall beassigned. Andit can provide
the rules for the government and regulation of the forces after
they are raised, define what shall constitute military offences,
and prescribe their punishment. No interference with the execu-
tion of this power to the National government in the formation,
organization, and government of itsarmies by any State officials

384. 74 U.S. (7 Wall.) 71 (1869).

385. Id. at 75-76.

386. THe FeperaLisT No. 23, at 121-22 (Alexander Hamilton) (Clinton Rossiter ed.,
1999).

387. 80 U.S. (13 Wall.) 397 (1872).
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could be permitted without greatly impairing the efficiency, if it
did not utterly destroy, this branch of the public service.®®

The Supreme Court recently affirmed its holding of the supremacy of
the federal government with regard to control of the military in Perpich v.
Department of Defense.38 In that case, the Court, explicitly approving
United Sates v. Tarble, held that the federal government may order the
National Guard to active duty for training outside the United States without
the consent of the state or a presidential proclamation.3®

From these cases, the supremacy of federal control over the military
is clear. In this regard, the Posse Comitatus Act can be viewed as Con-
gress's expression of constitutional law regarding federalism.

2. DOD Military Personnel Have Limited Arrest and Investigative
Authority3%1

Unlike their state and local counterparts, federa officials, including
designated law enforcement officers, have no general arrest authority.
Instead, federal agents have only whatever limited arrest powers are
granted to them via specific federal statutes. The Constitution creates this
distinction by granting the central government limited powers and reserv-
ing the general police power to the States.3%2 Accordingly, “[n]o act of
Congress lays down a general federal rule for arrest without a warrant for
federal offenses’3% and “when Congress want[s] to grant the power to
make arrests without awarrant, it [does] so expressly.”3%

Absent a specific grant of authority, therefore, active duty Army,
Navy, Air Force, and Marine personnel do not have federal arrest authority
over civilians.3%® There may be some limited exceptions to this general
rule for violations committed on a military base or when DOD military
personnel pursue a suspect fleeing from a military installation.3% In the
vast mgjority of cases, however, DOD military personnel have no formal
arrest authority over civilians.3®” They cannot function as a national law
enforcement agency. No other law, including the Posse Comitatus Act or

388. Id. at 408.

389. 496 U.S. 334 (1990).

390. Seeid. at 353-54.

391. Lieutenant Brad Kieserman assisted with this section.
392. United States v. Morrison, 529 U.S. 598, 618 n.8 (2000).
393. United States v. Di Re, 332 U.S. 581, 591 (1948).
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10U.S.C. § 374, isnecessary to reach thisconclusion. Theregulatory pro-
hibition against DOD personnel making civilian arrests repeats the point
that most military personnel have no arrest authority.3%

Additionally, the vast majority of DOD military personnel do not
have authority to even investigate suspected violations of crimina laws.
While Congress gave most Coast Guard personnel explicit authority to
conduct certain law enforcement inquiries, examinations, inspections, and
searches,®* the DOD armed forces received no similar authority. Instead,
the authority of DOD personnel to conduct criminal investigationsis lim-

394. Ward v. United States, 316 F.2d 113 (9th Cir. 1963); United States v. Moder-
acki, 280 F. Supp. 633, 637 (D. Del. 1968); United States v. Helbock, 76 F. Supp. 985 (D.
Ore. 1948) (al three cases analyzing 39 U.S.C. § 3523(8)(2)(K), which provided inter alia
that United States Postal Inspectors could, in any criminal investigation, “apprehend and
effect . . . arrests of postal offenders’). Notwithstanding the apparently plain language of
the statute authorizing postal inspectors to effect arrests, the reasoning of the Moderacki
court isillustrative of the analysis conducted by several federal courtsthat concluded Con-
gressdid not intend for postal inspectors to have arrest authority:

An argument can be made that “apprehends and effects arrests’ means
“to make arrests.” If this were what was intended, why the curious lan-
guage, “apprehends and effects arrests’? There is the connotation here
that the duty of the inspector is to locate the offender, detain him when
necessary and summon someone to arrest him. By contrast, officers of
the Federal Bureau of Investigation, the Secret Service and the United
States Customs Service are granted the power to arrest in no uncertain
terms.

Moderacki, 280 F. Supp. at 637. Anocther court analyzed the legidative history of the pro-
vision and concluded that the purpose of the statute was to establish postal salary levels by
job descriptions rather than by job title, thereby classifying existing duties and not creating
“new authority.” Alexander v. United States, 390 F.2d 101, 103-04 (5th Cir. 1968).

The Postal Service responded to these rulings by obtaining a legislative change to
clarify thearrest authority of postal inspectors. See18 U.S.C. § 3061 (2000). Section 3061
isillustrative of the limited arrest authority of many federal agents because it creates a
framework that permits warrantless arrestsfor any federal felony committed in the officer’s
presence or for which the officer has reasonable grounds to believe that the person to be
arrested committed a federal felony; however, the officer may only exercise this authority
when engaged in the enforcement of laws related to the limited function of his federal
agency. ld. Seealso 8 U.S.C. § 1357 (2000) (Immigration and Naturalization Service); 18
U.S.C. 88 3052 (FBI), 3056 (Secret Service), 3061 (Postal Inspectors); 19 U.S.C. 88 1581,
1589a (2000) (Customs); 21 U.S.C. § 878 (2000) (Drug Enforcement Agency); 26 U.S.C.
§ 7608 (2000) (Internal Revenue Service agents); 49 U.S.C. § 114(q) (2000) (designated
Transportation Security Administration employees). These statutes expressly confer war-
rantless arrest and weapons carriage authority for many federal agencies.
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ited to internal matters such as on-base crime, suspected violations by mil-
itary personnel, and crimes committed by civilian employeesin the course
of their official duties.*® While alack of authority to conduct criminal
investigations is a more subtle form of control over the DOD military

395. Pursuant to Rulefor Courts-Martial 302, MANUAL FOR CourTs-MARTIAL, UNITED
Srates R.C.M. 302 (2002), and article 7 of the Uniform Code of Military Justice (UCMJ),
UCMJart. 7 (2002), various military officials, including authorized criminal investigators,
may “apprehend” any person subject to the UCMJ, regardless of location, if there is prob-
able cause to believe that the person has committed acriminal offense. Seeid. art. 2. Nor-
mally, persons on active duty constitute the largest block of persons subject to the UCMJ.

Members of the U.S. Coast Guard have even broader arrest authority under 14 U.S.C.
§ 89(a), which states:

The Coast Guard may make inquiries, examinations, inspections,
searches, seizures, and arrests upon the high seas and waters over which
the United States has jurisdiction, for the prevention, detection, and sup-
pression of violations of laws of the United States. . . . When from such
inquiries, examination, inspection, or search it appears that a breach of
the laws of the United States rendering a person liable to arrest is being,
or has been committed, by any person, such person shall be arrested or,
if escaping to shore, shall be immediately pursued and arrested on shore

14 U.S.C. § 89(a) (2000).

396. Major Matthew J. Gilligan, Opening the Gate?: An Analysis of Military Law
Enforcement Authority over Civilian Lawbreakers on and off the Federal Installation, 161
MiL. L. Rev. 1, 27-33 (1999).

397. Id. a 6-7.

398. Civilian special agents of the Defense Criminal Investigative Service have
express authority to execute warrants and make arrests without a warrant. They may also
carry firearmsin the performance of their duties. See 10 U.S.C. § 1585-1585a (2000).

399. 14 U.S.C. 889 (discussed supra note 395). The Coast Guard isthefifth military
service in the armed forces of the United States. Id. 81.

400. Gilligan, supra note 396, at 27-33; see also U.S. Der' 1 oF ArMY, Rec. 195-2,
CrIMINAL INvEsTIGATION AcTiviTiES § 3.1 (1995). The Army has investigative authority
whenever an Army interest exists and investigative authority has not been reserved to
another agency such asthe DOJ. Army interest existswhenever (1) the crime is committed
on amilitary installation; (2) the suspect is believed to be subject to the UCMJ; (3) the sus-
pect isaDOD civilian employee who committed an offense in connection with his official
duties; (4) the Army isthevictim of the crime; and (5) in situations where off-base criminal
activities have adirect adverse effect on the effective operation of amilitary facility (intro-
duction of illegal drugs). 1d.; seealso U.S. DeP' T oF Derense, DIR. 5210.56, Use oF DeabLY
Force AND THE CARRYING OF FIREARMS BY DOD PERSONNEL ENGAGED IN LAW ENFORCEMENT
AND SecuriTY DuTies (25 Feb. 1992) (with C1, 10 Nov. 1997) (giving asimilar list of inves-
tigations and permitting DOD personnel to carry weapons when so engaged); Major Steven
Nypaver, CID and the Judge Advocate in the Field—A Primer, ArRmy Law., Sept. 1990, at
7-8.
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branches, it is a powerful legal impediment when combined with the
standards of conduct and fiscal law. For example, in 1979, the Department
of Justice maintained that alack of explicit authority for the FBI to inves-
tigate narcotics violations limited the Bureau's role to support of the Drug
Enforcement Agency.*!

3. Fiscal Law

Congress's “power of the purse” is perhaps the single most important
check in the Constitution on presidential power,*%2 especially with respect
to potential misuse of the military.%® It is up to Congress to decide
whether to provide funds for a particular program or activity.*®* Abuses,
however, were common through the post-Civil War years. The permanent
funding statutes in Title 31 have evolved over two centuries to combat
these abuses and check executive power.*%® Even abasic review of thefis-
cal law framework shows the importance of the (now expired) fisca law
portion of the Posse Comitatus Act.

a. Fiscal Law Framework

The General Accounting Office has established a three-part test to
determinewhether it islegal to obligate or expend funds: “(1) The purpose
of the obligation or expenditure must be authorized; (2) The obligation
must occur within the time limits applicable to the appropriation; and (3)

401. See GAO/GGD-80-4, supra note 312, at 189 (appendix I X containing the DOJ's
response to the GAO report).

402. 1 GeN'L AccounTING OFrice, PrINCIPLES OF FEDERAL APPROPRIATIONS LAwW 1-3 (2d
ed. 1991) [hereinafter GAO Rep Book].

403. See Federalist No. 23, in which Hamilton wrote about the benefit of the Con-
stitution’stwo-year limit on congressional appropriationsfor the Army combined with two-
year terms for members of the House of Representatives:

Schemes to subvert the liberties of a great community require time to
mature them for execution. An army, so large as seriously to menace
those liberties, could only be formed by progressive augmentations;
which would suppose not merely atemporary combination between the
legislature and executive, but acontinued conspiracy for aseriesof time.

Tre FeperaList No. 23, at 140 (Alexander Hamilton) (Clinton Rossiter ed., 1999).
404. GAO Rep Book, supra note 402, at 1-4.
405. 1d. at 1-6.
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The abligation and expenditure must be within the amounts Congress has
established.”#% These elements are often referred to, respectively, as pur-
pose, time, and amount.

The purpose statute is codified at 31 U.S.C. § 1301(a). It states:
“Appropriations shall be applied only to the objects for which the appro-
priations were made except as otherwise provided by law.”#” The GAO
has succinctly stated the constitutional principle asfollows: “Since money
cannot be paid from the Treasury except under an appropriation . . . , and
since an appropriation must be derived from an act of Congress, it is for
Congress to determine the purposes for which an appropriation may be
used.”4%® The Supreme Court has held that “the expenditure of public
funds is proper only when authorized by Congress, not that public funds
may be expended unless prohibited by Congress.”4%°

Congress authorizes funds to be spent for specific purposesin organic
legislation, authorization acts, and appropriation acts.*1® Organic legisla-
tion is used to create agencies, programs, or functions and often does not
provide any funds. Appropriation authorization legisation permits the
appropriation of funds to carry out organic legislation.*** Authorization
acts may be contained in organic legislation, or they may be separate leg-
islative actions.*12 An authorization act does not appropriate funds; rather,
it “ contemplates subsequent legid ation by the Congress actually appropri-
ating the funds.” 413 An appropriation act provides the budget authority.

To determine how a federal agency may lawfully spend its funds,
locating and examining the legislation authorizing the function is neces-
sary. This authority may be located in organic legislation, authorization
acts, or appropriation acts, along with the appropriate legid ative history.*14
This statutory authority, by implication, confers with it both the express
authority of the statute and the authority to incur expenses that are neces-

406. 1d. at 4-2.

407. 31 U.S.C. §1301(a) (2000).

408. GAO Rep Book, supra note 402, at 4-2 (citing U.S. Consr. art. 1, 89, cl. 7).

409. United States v. MacCollum, 429 U.S. 317, 321 (1976) (citing Reeside v.
Walker, 52 U.S. (11 How.) 272, 291 (1850)).

410. See generally GAO Rep Book, supra note 402, ch. 2.

411. Seeid. at 2-33.

412. Seeid. at 2-35.

413. 1d. at 2-34 (citing 35 Comp. Gen. 306 (1955); 27 Comp. Gen. 923 (1921)).
414. Seeid. at 4-5.
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sary or proper or incident to the purpose of the statute.*'® This is known
as the necessary expense doctrine.

The Comptroller General’s modern version of the necessary expense
doctrineis set out in volume |, chapter 4 of the GAO Red Book. It states:

For an expenditureto be justified under the necessary expense theory,
three tests must be met:

(1) The expenditure must bear alogical relationship to the appro-
priation sought to be charged. In other words, it must make a
direct contribution to carrying out either a specific appropriation
or an authorized agency function for which more general appro-
priations are available.

(2) The expenditure must not be prohibited by law.

(3) The expenditure must not be otherwise provided for, that is,
it must be anitem that fallswithin the scope of some other appro-
priation or statutory funding scheme.*16

The determination of whether an expenditureislogically related to an
appropriation is made by the agency.*” The GAO Red Book statesthat “[ ]
decision on a ‘necessary expense’ question therefore involves (1) analyz-
ing the agency’s appropriations and other statutory authority to determine
whether the purpose is authorized, and (2) evaluating the adequacy of the
administrative justification, to decide whether the agency has properly
exercised, or exceeded, its discretion.”#18 The GAO will defer to the
agency when reviewing an agency determination.*1°

There are several possible consequences for violations of the purpose
statute. The Comptroller General may disallow an expenditure,*?° admon-
ish an agency,*?! adjust accounts,*?? or take exception to an account.*?3 In
addition, aviolation of the purpose statute may lead to an Anti-Deficiency

415. 6 Comp. Gen. 619 (1927).

416. GAO Rebp Book, supra note 402, at 4-16.

417. Seeid. at 4-17.

418. 1d.

419. Seeid.

420. SeeHon. Bill Alexander, B-213137, 1984 U.S. Comp. Gen. LEXIS 972, at *4
(June 22, 1984) (citing 32 Comp. Gen. 71 (1952)).

421. Seeid. (citing 17 Comp. Gen. 1020 (1938)).

422. Seeid. (citing 14 Comp. Gen. 103 (1934)).

423. Seeid. (citing 17 Comp. Gen. 748 (1938)).
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Act violation. The Anti-Deficiency Act prohibits expending or obligating
funds in excess of an appropriation or in advance of an appropriation.**
Therefore, if funds were not authorized for a purpose, or if the wrong
appropriation was charged and the adjustment of accounts caused the
agency to exceed the appropriated funds, then both the purpose statute and
the Anti-Deficiency Act have been violated.*?> A violation of the Anti-
Deficiency Act may lead to adverse personnel actions, including suspen-
sion without pay or removal,*?6 or criminal penalties.*?’

b. Application to the DOD Armed Forces

A detailed discussion of the fiscal law limits on the domestic law
enforcement role of the U.S. military is beyond the scope of this article;
however, a preliminary examination of this framework shows that fiscal
law could be a very powerful control. On the one hand, the basic purpose
of the Army and Air Forcelisted in 10 U.S.C. isto: (1) preservethe peace
and security, and provide for the defense of the United States, the Territo-
ries, Commonwealths and possessions, and any areas occupied by the
United States; (2) support national policies; (3) implement national objec-
tives; and (4) overcome any nations responsible for aggressive acts that
imperil the peace and security of the United States.*?® The plain language
of the statute is clear: the Army and Air Force have some domestic pur-
poses.

Moreover, Congress has given the military various direct domestic
law enforcement authorities.*?® 10 U.S.C. 8§ 331 to 335 gives the Presi-
dent broad authority to use the military to enforce federal authority.*® 14
U.S.C. 8 91 permits Navy enforcement of a statute providing for the safety
and security of U.S. naval vessels.*3! 16 U.S.C. § 1861 provides explicit
authority for DOD personnel to arrest individuals; board, search, and
inspect fishing vessels; seize vessels; seize catch; seize evidence; and exe-

424. See31 U.S.C. § 1341(a) (2000).

425. See Hon. Bill Alexander, 1984 U.S. Comp. Gen. LEXIS 972, at *4.

426. See31 U.S.C. §1349.

427. Seeid. §1350.

428. See 10 U.S.C. 88 3062, 8062 (2000). The Navy portion of 10 U.S.C. does not
contain asimilar provision.

429. See DOD Dir. 5525.5, supra note 7, encl. 4, sec. E4.1.2.5 (listing many other
express law enforcement authorities).

430. Seesuprasection I11.B.

431. See 14 U.S.C. § 91 (2000); supra section V.D.
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cutewarrants.*32 33 U.S.C. §8 1 and 3 have been used in conjunction with
the trespass statute to permit the military to enforce restricted areas around
military installations and danger zones around ranges.** 49 U.S.C. § 324
permits the detailing of military members to the Department of Transpor-
tation for any duty.*** 50 U.S.C. § 194 gives the President the authority,
which the President has exercised,*3® to use the military to enforce both the
Espionage Act and Magnuson Act.*3¢ Congress has also established asys-
tem for the DOD military services to support civilian law enforcement
efforts within certain limits.*3’

On the other hand, Congress has not given the DOD military services
arrest authority or authority to conduct criminal investigations.*3¢ Con-
gress aso limits the intelligence element of the military from gathering
information on U.S. persons.*3® While the list of laws that DOD forces
may enforce is extensive, the most significant involve national security
and self-protection. The authorized enforcement actions do not even
imply a general police or investigation power. If alaw isnot on the list,
then fiscal law principles bar DOD military forces from taking enforce-
ment action unlessthe activity is otherwise authorized. Moreover, the con-
tinuing impact of laws such as the Posse Comitatus Act that prohibit
certain activities may also have fiscal law implications.**

4. Sandards of Ethical Conduct

While not currently used in this manner, the Standards of Ethical Con-
duct provide an additional conceptual framework to limit DOD law
enforcement actions. The Standards of Conduct, in its broadest sense, con-
sist of arecently created system of Executive Orders,**! published Office
of Government Ethics (OGE) regulations,*?2 and internal DOD regul a-
tions.**® These orders and regulations limit the use of DOD personnel or

432. See 16 U.S.C. § 1861 (2000); supra section V.F.

433. See33 U.S.C. 881, 3(2000); supra sections V.A, V.C.

434. See49 U.S.C. § 324 (2000); supra section V.G

435. See 33 C.FR. pt. 6 (LEXIS 2003).

436. See50 U.S.C. 88 191, 194 (2000); supra sections V.B, V.E.

437. Seesuprasection VII.

438. See supra section X.B(2).

439. A very large body of law governs the conduct of intelligence agencies, includ-
ing military intelligence; however; the President has issued a succinct summary of primary
protections for U.S. persons in Executive Order 12,333. See generally Exec. Order No.
12,333, 3C.FR. 200 (1982), reprinted in 50 U.S.C. § 401 (2000).



2003] THE POSSE COMITATUSACT 175

property to authorized activities only. Government property, moreover, is
defined broadly, extending to any property right or interest purchased with
government funds. It includes vehicles, office supplies, communications

440. Once it is determined that the expenditure bears a logical relationship to an
authorized function, it is necessary to determine whether the expenditure is prohibited by
law. The Posse Comitatus Act, when enacted as part of the Army Appropriation Act of
1878, contained three provisions. the first established the criminal provision; the second
was a prohibition on expending funds to employ troops as a posse comitatus; and the third
established the criminal penalty. The criminal provision beginswith the phrase, “From and
after the passage of this act it shall not be lawful . ..." Act of June 18, 1878, 20 Stat. 152.
Thislanguage expresses a clear intent of futurity and the permanence of the provision. The
prohibition on expending funds, on the other hand, has clear language indicating that the
provision applied only to the funds appropriated by that Act. The plain language of the stat-
ute suggests that the prohibition on expending funds expired at the end of the fisca year.
Seeid. One could argue, however, that to read the provision as such would lead to absurd
results. In other words, it isillegal for Army troops to be part of the marshal’s posse com-
itatus, however, there is no permanent fiscal law prohibition against the practice.

Thereis aline of Comptroller General Decisions that stand for the proposition that
absent a clear statement of futurity a provision may be considered permanent if not doing
so would render the provision meaningless or produce an absurd result. See Federal Judges
IV—Reexamination of Appropriations Rider Limitation on Pay Increases, 65 Comp. Gen.
352 (1986) (finding that a provision is permanent otherwise it would be stripped of any
legal effect); Federal Judges—A pplicability of October 1982 Pay Increase, 62 Comp. Gen.
54 (1982) (same); Hon. Will R. Wood, 9 Comp. Gen. 248 (1929) (finding that a provision
inan Army Appropriation was permanent even though it did not contain any words of futu-
rity because an alternate construction would mean that the proviso was effective for only
one day).

In the case of the Posse Comitatus Act, however, the general rule should apply. The
plain language of the Act is clear that the prohibition on expending funds applied only for
that fiscal year. Furthermore, interpreting the proviso consistent with the plain language
will not render the provision meaningless or provide an absurd result. The plain language
makes the fiscal prohibition effective for the fiscal year intended; thisis not a situation in
which the statute would be wholly ineffective if not permanent. The criminal provision,
which does indicate futurity, creates an express exception to the prohibition when autho-
rized by Congress. One can view this language as an express indication that monies may
be expended in the future when Congress provides authorization.

441. Exec. Order No. 12,674, pt. |, § 101(i), 54 Fed. Reg. 15,159 (Apr. 14, 1989) (as
modified by Exec. Order No. 12,731, 55 Fed. Reg. 42,547 (Oct. 19, 1990)).

442. 5 C.FR. § 2635.704-.705 (LEXIS 2003).

443. U.S. DeP'T oF Derensg, Dir. 5500.7, Sranparps oF Conbuct (30 Aug. 1993)
[hereinafter DOD Dir. 5500.7]; U.S. Der' 1 oF Derense, Dir. 5500.7-R, JoinT ETHics REGuU-
LATION 88 2-100, 2-301 (30 Aug. 1993) [hereinafter JER]. While the Office of Government
Ethics (OGE) regulationsat 5 C.F.R. part 2635 are only directly applicableto military offic-
ers, see5 C.FR. § 2635.103, these DOD directives apply the OGE regulationsto all service
members, including enlisted personnel. See DOD Dir. 5500.7, supra; JER, supra.
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equipment, and the services of government contractors.*** The default rule
is, therefore, that every proposed use of DOD property or personnel
requires affirmative authority. Moreover, this authority may only come
fromalaw or regulation.**> A military commander has no inherent author-
ity to authorize the use of government property for any purpose.**¢ So
whileit would be asignificant mitigating factor, a superior’s permission of
an activity does not entirely insulate subordinates from potential responsi-
bility for the misuse of equipment. Potentia sanctionsfor the use of DOD
property or personnel to conduct unauthorized activities include criminal
prosecution of military personnel.*4’ Civilian employees face afull range
of negative job actions, including termination for cause.**®

The Standards of Conduct capture the spirit of the purpose statute by
limiting executive agency activities to those authorized by law or regula-
tion.**°® This principle could be applied to DOD law enforcement actions.
Thelist of authorized DOD law enforcement activities, while extensive, 40
does not include a general domestic police power or even arrest authority.
Any use of DOD equipment or personnel along these lines, therefore, is
prohibited.

In many ways, the controls imposed by the Standards of Conduct
resemble those incorrectly attributed to the Posse Comitatus Act. The
Standards of Conduct directives, however, do so within a legally support-
able framework that has a robust enforcement program. While published
enforcement actions under the Standards of Conduct appear focused on
instances in which individuals misuse government resources for personal
gain, thisneed not be the case. A Standards of Conduct violation could be
used to sanction DOD miilitary personnel who engage in unauthorized law
enforcement activities. Infact, it would befar easier to prosecute a service

444. 5 C.FR. § 2635.704(b)(1).

445. 1d. § 2635.704(b)(2), .705 (b).

446. 1d. § 2635.704. The OGE explicitly rejected changing the definition of autho-
rized purposes, to include any purpose authorized by an employee's supervisor. 1d.

447. DOD Dir. 5500.7, supra note 443, at B.2. Thisdirective makes portions of the
JER alawful genera order. Military personnel may be prosecuted for violating a lawful
general order without having to prove actual knowledge of the order. See UCMJ art. 92
(2002). Other provisionsof the JER, including the OGE regulationsincorporated at section
2-100, see JER, supra note 443, § 2-100, may be prosecuted as a dereliction of duty under
article 92, UCMJ. See UCMJ art. 92.

448. DOD Dir. 5500.7, supra note 443, at B.2.

449. See supra notes 408-09 and accompanying text.

450. Seesuprasection V.
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member for violating the Standards of Conduct than for violating the Posse
Comitatus Act as the Act is currently interpreted.*>!

5. Federal Election Law

A number of federal eection laws, the weakened descendants of an
1865 civil rightslaw and the 1870 enforcement act, strictly limit actions by
all military personnel near polling places and in elections. Originaly, RS
2002 prohibited any person in the military, naval, or civil service of the
United States from bringing troops or armed men to the place of an election
in any state.*>?> Revised Statute 5528 imposed criminal sanctions of up to
five years imprisonment at hard labor for violations.*>® Both laws, how-
ever, contained exceptions that permitted troops or naval forces at polling
places if necessary to repel armed enemies of the United States or to keep
the peace at the polls. Ironically, some of the most passionate debate in
support of the Posse Comitatus Act centered on President Grant’s use of
troops at some Southern polling places to prevent voter intimidation and
fraud during the 1876 election.*** The practice, however, was not actually
prohibited until thirty-oneyears after passage of the Act, when a19009 revi-
sion of the penal code removed the exception from RS 2002 and 5528 per-
mitting the use of the military or naval forcesto keep the peace at polling
places.#%>

This twentieth century prohibition, along with related laws from the
Civil War erathat prohibit Army and Navy officers from interfering with
elections, remainsin place today.**® While these laws have been virtually
invisible,* they prohibit one of the primary “evils’ cited by supporters of
the Posse Comitatus Act: keeping the armed forces out of the electoral
process. Thisisprobably the most significant statutory restriction imposed

451. Itisaso possible for the DOD to prosecute a Standards of Conduct violation
under the theory that DOD Directive 5525.5, supra note 7, prohibits the activity. Depart-
ment of Defense Directive 5525.5, however, is deeply entwined with the Act, making it
potentially quite difficult to prove aviolation beyond a reasonabl e doubt without having to
litigate the Act itself. Moreover, no part of DOD Directive 5525.5 is ageneral order. See
id.; see also supra note 447 (discussing the implication of a genera order).

452. ReviseD STATUTES, supra note 108, at 352.

453. |d. at 1071.

454. See supra notes 125-26 and accompanying text.

455, XXXV SraTuTES AT LARGE OF THE UNITED STATES OF AMERICA FROM DECEMBER
1907 To MARcH 1909, pt. 1, at xix, 1088.

456. See 18 U.S.C. 88 592-593 (2000); 42 U.S.C. § 1972 (2000).
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by Congress since it enhances civilian control over the armed forces.
Alexander Hamilton said it best when he wrote:

Independent of all other reasonings upon the subject, it is a full
answer to those who require a more peremptory provision
against military establishments in time of peace to say that the
whole power of the proposed government isto be in the hands of
the representatives of the people. Thisisthe essential, and after
all, the only efficacious security for the rights and privileges of
the people which is attainable in civil society.*>8

The Cushing Doctrine violated thisimportant principle by permitting
minor, unelected civilian officialsto control parts of the standing army and
spend federal funds contrary to congressional instructionswithout even the
elected Commander in Chief’sknowledge. The revocation of the Cushing
Doctrine via passage of the Posse Comitatus Act reinvigorated elected
civilian control over the armed forces. Federal election law keeps the
armed forces from turning civilian control into a mere formality.

XI. Conclusion

Unless we act to prevent it, a new wave of terrorism, potentially
involving the world's most destructive weapons, looms in Amer-
ica’'sfuture. It isa challenge asformidable as any ever faced by
our nation. . .. Today'sterrorists can strike at any place, at any
time, and with virtually any weapon. Securing the American
homeland is a challenge of monumental scale and complexity.
But the U.S. government has no more important mission.*®

457. Much likethe Posse Comitatus Act, it does not appear that anyone has ever been
prosecuted for violating these laws. Delaware attempted to prosecute some deputy U.S.
marshalsunder asimilar provision related to the marshalsin 1881; however, the defendants
removed the case to federal court as permitted by law, and the State declined to participate
inthat forum. See Delawarev. Emerson, 8 F. 411 (D. Del. 1881). No one appearsto have
written about 18 U.S.C. 88 592 or 593 except to note that a violation disqualifies one from
ever holding a position with the United States in addition to the criminal penalties. See
2000 OLC LEXIS 11 (Aug. 18, 2000).

458. THe FeperaLisT No. 28, at 147-48 (Alexander Hamilton) (Clinton Rossiter ed.,
1999).

459. Orrice oF HOMELAND SECURITY, Supra note 4, at 1.
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Unfortunately, the current interpretation of the Posse Comitatus Act,
namely, a set of overbroad limits that bear little resemblance to the actual
law combined with a bewildering patchwork of “practical” exceptions,
both impedes this important mission and does little to protect civil liber-
ties. Sustained congressional action to increase DOD participation in
domestic law enforcement with no overarching policy framework has only
compounded the problem.*®° |n many cases, the actual application of the
Act rests largely on ad hoc decisions and, hopefully, good judgment.

Hope, however, isnot asound basisfor aHomeland Security strategy.
In many critical situations, such as responding to nuclear terrorism, the
current interpretation of the Act may create “a convoluted command and
control structure, decreased response time, and continuity-of-operations
problems; it also leaves the federal response vulnerable to exploitation by
the adversary.” 461 |t also creates bizarre situationsin which the U.S. Navy
perceives itself to have less authority to conduct some national defense
missions as threats get closer to America’s shores.*62

The current misinterpretation of the Posse Comitatus Act is also
infecting NORTHCOM when this important new military organization is
barely out of the gate.*> NORTHCOM'’s mission is to “conduct opera-
tions to deter, prevent, and defeat threats and aggression aimed at the
United States. . . and as directed by the President or Secretary of Defense,
provide military assistance to civil authorities.”#%* Despite this broadly
worded purpose, NORTHCOM specifies that its Homeland Security mis-
sion is limited to Homeland Defense and civil support. The distinction
being that Homeland Defense is “the protection of U.S. territory, domestic
population and critical infrastructure against military attacks emanating
from outside the United States,” whereas Homeland Security is “the pre-
vention, preemption, and deterrence of, and defense against, aggression
targeted at U.S. territory, sovereignty, domestic population, and infrastruc-

460. Seesupra section V.

461. Chris Quillen, Posse Comitatus and Nuclear Terrorism, PARAMETERS, Spring
2002, at 71.

462. See supra note 10 (discussing the boarding of the Hajji Rahmeh).

463. See generally U.S. Northern Command, Who We Are—Mission, at http://
www.northcom.mil/index.cfm?fuseaction=s.whoweare& section=3 (last visited Mar. 2,
2003).

464. 1d. See also Message, R 011337Z Oct 2002, Sec'y of Defense, Washington,
D.C., OASD-PA, subject: Public Affiairs Guidance (PAG)—Initial Operating Capability
(10C) of United States Northern Command (USNORTCOM) [hereinafter NORTHCOM
Message].
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ture aswell asthe management of the consequences of such aggression and
other domestic emergencies.”#%> The stated requirement for this distinc-
tion between “military attacks” and terrorist “aggression” is the Posse
Comitatus Act.466

NORTHCOM 's distinction between Homeland Security and Home-
land Defense, therefore, has the same inherent conflicts and inconsisten-
cies as the DOD’s current interpretation of the Posse Comitatus Act.*6”
Both appear to be based on the logic that the Posse Comitatus Act prohibits
the DOD from performing any activities related to law enforcement, such
as “interdicting vehicles, vessels and aircraft; conducting surveillance,
searches, pursuit and seizures; or making arrests on behalf of civilian law
enforcement authorities.” 468 Therefore, those activities must be Homeland
Security, nhot Homeland Defense; the DOD can only engage in Homeland
Defense.

The DOD further states that terrorist attacks against the United States
are fundamentally a matter of Homeland Security to be addressed by law
enforcement and that the President or Secretary of Defense will direct
NORTHCOM'’srole in relation to Homeland Security.*6® In other words,
the world’s premier military organization is distancing itself from the
“concerted national effort to prevent terrorist attacks within the United
States” 470 until the President or Secretary of Defense directs such partici-
pation. While requiring the President or Secretary of Defense to approve
all DOD participation in Homeland Security may be a sound policy deci-
sion, the Posse Comitatus Act does not require this result.

In addition to potentially impeding national security, this misapplica-
tion of the Act is dangerous to American civil liberties and erodes respect
for therule of law. It holds up the Act asa strict legal and quasi-constitu-
tional limit, yet one that is easy to discard or ignore when practical neces-
sity appears to require it.*’* The current DOD doctrine on the Act is rife
withimplied exceptionsfor “inherent” military authority.*’? Intheend, the

465. U.S. Northern Command, Homeland Defense, at http://www.northcom.mil/
index.cfm?fuseaction=s.homeland (last visited Mar. 2, 2003).

466. 1d.

467. See supra sections VI1I1.B-VIII.C.

468. U.S. Northern Command, Who We Are—Operating Wthin the Law, at http://
www.northcom.mil/index.cfm?fuseacti on=s.whoweare& section=10 (last visited Mar. 2,
2003).

469. See NORTHCOM Message, supra note 464.

470. Orrice oF HOMELAND SECURITY, Supra note 4, at 2.
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law becomesin some military eyes a“procedural formality,” used to ward
off undesired and potentially resource-depl eting missionswhile not impos-
ing any real controls.*”® Asshown in section 1V, this lack of genuine con-
trol hasfrequently left American citizens at the mercy of the military’sand
executive branch’s good judgment with respect to civil liberties.

This, of course, need not be the case. A key first step in resolving the
current confusion is to distinguish consistently between the Posse Comita
tus Act and the general principle of limiting military involvement in civil
affairs. The Posse Comitatus Act haslong been misconstrued as embody-
ing respected congtitutional principles. The actual Act, however, is mostly
aremnant of Reconstruction bitterness.

Once the Act is accurately viewed in its true historical background
and distinguished from other principles, its current role can be determined
through the normal tools of statutory interpretation. This article’s thor-
ough analysis addresses several important issues: (1) the actual wording
of the entire Act as passed in 1878; (2) Congress's rejection of language
applying the Act to the naval forces; (3) Congress's rejection of language
that would have simply madeit illegal to use the Army to execute the laws
which retained limiting words that must be given meaning; (4) the contem-
poraneous congressional and presidential interpretations of the Act and
associated actions; (5) that a significant portion of the Act expired in the
nineteenth century; and (6) Congress's steady increase of the military’s
rolein regulatory action and law enforcement since 1878.

With the Posse Comitatus Act accurately defined, the DOD should
reviseits overly restrictive regulations that purport to be based on the Act.
Revised DOD regulations should address fiscal law and the Standards of
Conduct, reinvigorating these other long-neglected controls. These
“other” legal theorieswill likely provefar more effectivein protecting civil
liberties, while clearly permitting legitimate national security missions
such as near-shore Maritime Interception Operations.*’* Congress, of

471. Quillen, supra note 461, at 62; see also Orrice oF HOMELAND SeCURITY, Supra
note 4, at 13, 48 (stating that the law prohibits military personnel from enforcing the law
within the United States, but listing aseries of broadly defined domestic military and defen-
sive missionsdifficult to distinguish from law enforcement); NORTHCOM Message, supra
note 464; text accompanying note 469.

472. See supra notes 333-35 and accompanying text.

473. Quillen, supra note 461, at 62-63.

474. Seesupranote 10.
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course, retains the power to regulate how the executive branch spends
appropriated funds to deploy the armed services domesticaly.

Congress should further empower the DOD to enforce select national
security laws fully, perhaps in the areas of nuclear, chemical, and biologi-
cal terrorism, and create a comprehensive statutory framework addressing
the military’s role in domestic affairs. The Magnuson Fisheries and Con-
servation Management Act of 1976, while perhaps not fitting with such a
carefully thought-out framework, providesthe best model statute for grant-
ing DOD law enforcement authority in situations where it makes sense.
For example, this approach could resolve significant issues concerning the
military’s role, via NORTHCOM, in responding to domestic nuclear ter-
rorism.*

Once a Department of Homeland Security (HLS) is established,*’®
Congress should also empower the Secretary of HLS to use DOD person-
nel temporarily detailed to the Department of Homeland Security in any
role. Thisauthority should be similar to that granted to the Department of
Transportation in 49 U.S.C. § 324.477

The President recently stated in his Homeland Security Strategy that
“thethreat of catastrophic terrorism requires athorough review of the laws
permitting the military to act within the United Statesin order to determine
whether domestic preparedness and response efforts would benefit from
greater involvement of military personnel and, if so, how.”4’® The nation
has a unigue opportunity to clear up the current legal quagmire, set the
record straight on the Posse Comitatus Act, and build asolid legal founda-
tion for the new Northern Command that both enhances Homeland Secu-
rity and protects civil liberties. Let'sroll.

475. Quillen, supra note 461, at 71-72.

476. President Bush signed the Homeland Security Act of 2002 into law on 25
November 2002. See Pub. L. No. 107-296, 116 Stat. 2135 (2002). In addition to creating
the new Department, the Homeland Security Act of 2002 contains a section titled “ Sense
of Congress Reaffirming the Continued Importance and Applicability of the Posse Comi-
tatus Act.” 1d. 8 886. Unfortunately, Section 886 is amixed bag of positive steps forward
alongside anumber of errorsand partially correct statementsthat may add yet another layer
of confusion to the Posse Comitatus Act.

For example, Section 886(a)(1) states: “Section 1385 of title 18, United States Code
(commonly known asthe * Posse Comitatus Act’), prohibits the use of the Armed Forces as
a posse comitatus to execute the laws except in cases and under circumstances expressly
authorized by the Constitution or Act of Congress.” 1d. 8 886(a)(1). Asdiscussed supra
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476. (continued)

section IV of this article, the focus on law enforcement as part of atraditional posse comi-
tatusiscorrect. The Act wasdesigned, in large measure, to overturn the Cushing Doctrine.
Seesupra section 111.C. The Posse Comitatus Act, however, has never applied, as a matter
of law, to the Navy, Marines, or Coast Guard. Thus, the statements throughout Section 886
linking the Act’s prohibitions to the “ Armed Forces” are incorrect.

Section 886(a)(2) correctly notes that the Act “was expressly intended to prevent
United States Marshals, on their own initiative, from calling on the Army for assistancein
enforcing federal law.” Pub. L. No. 107-296, § 886(a)(2). Section 886(a)(2) would bemore
accurate, however, if it noted that the Act was intended to prevent the U.S. Marshals from
requiring the Army to render assistance, using Army funds, under the command of the mar-
shals. Seesupra notes 48, 137 and accompanying text. Also, traditionally the local sheriff
also had the power to call upon the Army to form aposse. See supra note 36 and accom-
panying text.

Section 886(a)(3) states that the Act has served the nation well in limiting the use of
thearmed forcesin enforcing federal law. Pub. L. No. 107-296, § 886(a)(3). Aswasshown
supra section 1V, however, historically the Act has not been an impediment to direct Army
participation in law enforcement or the administration’s domestic use of the Army. The
Secretary of Defense may even have authority to suspend application of the Act and rees-
tablish the Cushing Doctrine. See supra notes 185-88 and accompanying text. Section
886(a)(4) appears to acknowledge this almost unlimited presidential authority to use the
armed forces domestically to meet his constitutional obligations.

In the end, Section 886 shedslittle actual light upon the Act since Section 886 explic-
itly preserves the status quo; it does not alter the Posse Comitatus Act. Seeid. § 886(b);
Statement of President Bush Concerning the Homeland Security Act of 2002 (Nov. 25,
2002), http://www.fas.org/sgp/news/2002/11/wh112502.html. Thus, few of the many
problems discussed in this article have been addressed. The nation still needs a compre-
hensive framework or unifying policy theme addressing the military’s role in domestic
affairs. Reliance upon many unconnected laws, a general sense that the United States does
not want a military national police force, and a distinction between “military” and “terror-
ist” activities supposedly mandated by the Posse Comitatus Act is potentialy dangerous.
See supra note 463 and accompanying text; see also Pub. L. No. 107-296, § 876 (Depart-
ment of HLS not given authority to engage in “military” defense or activities).

477. See supra section V.G Section 875(b) of the Homeland Security Act of 2002
provides the Secretary of HLSidentical authority to that currently held by the Secretary of
Transportation under 49 U.S.C. § 324. Compare Pub. L. No. 107-296, § 875(b), with 49
U.S.C. § 324 (2000).

478. Orrice oF HOMELAND SECURITY, Supra note 4, at 48.
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THE EVOLUTION OF THE LAW OF BELLIGERENT
REPRISALS

SHANE DArcy?

Revenge is a kind of wild justice; which the more mans nature
runs to, the more ought law to weed it out. For asfor the first
wrong, it doth but offend the law; but the revenge of that wrong
putteth the law out of office.

—Francis Bacon, Essays. Of Revenge (1597).

|. Introduction

One of the major shortcomings of the laws of armed conflict is the
failure of that regime to provide for adequate means of enforcing those
laws. Belligerent reprisals have been employed on the battlefield for cen-
turies and are one of the few available sanctions of the laws of war. They
are defined as “intentional violations of a given rule of the law of armed
conflict, committed by a Party to the conflict with the aim of inducing the
authorities of the adverse party to discontinue a policy of violation of the
same or another rule of that body of law.”? Effectively, belligerent repris-
alsallow for derogation from the laws of armed conflict to ensure compli-
ance with those same laws. It is unsurprising, therefore, that modern
international humanitarian law has increasingly sought to restrict the
extent to which those laws may be breached by way of belligerent reprisal.
This article examines the evolution of the law of belligerent reprisals and

1. LL.M.,, (2002) (International Human Rights Law), National University of Ireland,
Gaway; B.A., (2001) (Law & Accounting), University of Limerick. The author currently
holds a doctoral fellowship at the Irish Centre for Human Rights, National University of
Ireland, Galway. This article was submitted as a thesis under the supervision of Dr. Ray
Murphy as part of the LL.M. in International Human Rights Law at the National University
of Ireland, Galway.

2. FriTs KaLsHoveNn, ConsTRAINTS ON THE WAGING oF WAR 65 (Geneva 1987).
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assesses the desirability of those laws governing recourse to belligerent
reprisals.

Section |1 begins by establishing the various customary requirements
that must be met before any reprisal actions may be undertaken. This sec-
tion also discusses the important established principles that must be
observed in the exercising of belligerent reprisals. Having set out these
basic rules, Section |11 examines the numerous restrictions that interna-
tional humanitarian law treaties have placed on abelligerent’sright to take
reprisals. Section IV then enumerates those remaining permissible bellig-
erent reprisals that may lawfully be taken. The discussion here differenti-
ates between reprisals permitted in international armed conflicts and those
allowed in non-international conflicts. Section V seeks to establish the
customary law of belligerent reprisals. This section examines some of the
more recent developments in the law of belligerent reprisas, in particular,
some recent jurisprudence of the International Criminal Tribunal for the
former Yugoslavia. The final section discusses some of the main argu-
ments for and against the use of belligerent reprisals and also aludes to
other means of enforcing compliance with the laws of armed conflict.
First, however, it is necessary to discuss briefly the concept of reprisals
under international law generally and to distinguish belligerent reprisals
from some similar concepts.

A. Reprisals Under International Law

Belligerent reprisals under the laws of armed conflict are closely
related to reprisals under international law generally; as Kalshoven putsit,
“belligerent reprisals. . . are aspecies of the genusreprisals.” Belligerent
reprisals, therefore, bear many of the characteristics of reprisalsin genera
and are bound by similar principlesthat govern use of thelatter. Reprisals
under international law are prima facie unlawful measures taken by one
State against another in response to a prior violation by the latter and for
the purpose of coercing that State to observe the laws in force.* It is this
law enforcement function that places reprisalsin the category of sanctions
of international law and that grants them legitimacy, despite their inher-
ently unlawful character. To maintain this legitimacy, the act of reprisal
must respect the “conditions and limits laid down in international law for
justifiable recourseto reprisals; that is, first of al, objectivity, subsidiarity,

3. FriTs KaLsHoveN, BELLIGERENT RePrisaLs 1 (Leyden 1971).
4. Seeid. at 33 (providing afull definition).
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and proportionality.”® In addition to their law enforcement function,
reprisals are seen as a forcible means of settling disputes between States
and for securing redress from another State for its misdeeds.® These func-
tions would be more properly classified, however, as subsidiary effects of
the primary goal of law enforcement.

B. Closely Related Concepts

One must distinguish reprisals from the closely related concepts of
retaliation and retorsion. The law of retaliation, the lex talionis, demands
that a wrongdoer be inflicted with the same injury as that which he has
caused to another.” The term retaliation does not find a place in modern
legal terminology; instead, the word tends to mean any action taken in
response to the earlier conduct of another State. Hence, one can view
reprisals as measures taken in retaliation, although not in revenge, for an
earlier unlawful act. Similarly, acts of retorsion are retaliatory in nature,
although they differ from reprisalsin that they are lawful responsesto prior
unfriendly, yet lawful, acts of another State. The aim of retorsion is to
induce the other State to cease its harmful conduct. Examples of acts of
retorsion include severance of diplomatic relations and withdrawal of fis-
cal or trade concessions.®

C. Bédligerent Reprisals as Distinct from Armed Reprisals

One category of reprisals that must be distinguished from belligerent
reprisals are armed or peacetime reprisals. Thesereprisals are measures of
force, faling short of war, taken by one State against another in response
to a prior violation of international law by the latter.® The legality of the
resort to armed reprisals is within the proper remit of the jus ad bellum,
although the actual military action taken must be “guided by the basic

5. 1d.

6. J.G STARKE, INTRODUCTION TO INTERNATIONAL LAw 549 (8th ed. 1977).

7. BLack’s Law DicTionary 913 (6th ed. 1990).

8. See STARKE, supra note 6, at 549.

9. See generally Yoram DinsTEIN, WAR, AGGRESSION AND SELF-DEFeNCE 215-26 (2d
ed. 1994); Philip A. Seymour, The Legitimacy of Peacetime Reprisal as a Tool Against
Sate-Sponsored Terrorism, 39 NavaL L. Rev. 221 (1990); Derek Bowett, Reprisals Involv-
ing Recourseto Armed Force, 66 Am. J. INT’L L. 1, 1 (1972).
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norms of thejusin bello.” 19 Despite their proximity, this articles confines
itsanalysisto the law of belligerent reprisals.

I1. Customary Rules Governing Recourse to Belligerent Reprisals

A number of conditions that must be met for an act to qualify as a
legitimate reprisal are implicit in any correct definition of belligerent
reprisals. For example, McDougal and Feliciano set out that legitimate
“war reprisals’ are* acts directed against the enemy which are conceded to
be generally unlawful, but which constitute an authorized reaction to prior
unlawful acts of the enemy for the purpose of deterring repetition of ante-
cedent acts.” ™t Two primary requirements emerge from this formulation:
(2) the reprisal measures must be in response to a prior violation of inter-
national humanitarian law; and (2) they must be for the purpose of enforc-
ing compliance with those laws. Customary international law also
demandsthat any resort to belligerent reprisals must bein strict observance
of the principles of proportionality and subsidiarity.

Early codifications of the laws of war specify that retaliatory actions
must be in conformity with these basic principles. The Lieber Code!? of
1863, athough clearly not atreaty, isregarded asthefirst attempt to codify
the laws of war. In thisregard, the document acknowledges retaliation as
a common wartime practice and attempts to set some basic limitations on
the use of retaliatory measures.

Article 27. The law of war can no more wholly dispense with
retaliation than can the law of nations, of which it is a branch.
Yet civilized nations acknowledge retaliation as the sternest fea-
ture of war. A reckless enemy often leaves to his opponent no
other means of securing himself against the repetition of barba-
rous outrage.

10. DinsTEIN, SUpra note 9, at 217.

11. MYRes S. McDoucaL & FLorenTiNo P. FeLiciano, LAw AND MiNiMum WORLD Pus-
Lic OrDER: THE LEGAL REGULATION OF INTERNATIONAL CoERcioN 679 (New Haven 1961).

12. U.S. Dep't of Army, Gen. Orders No. 100, Instructions for the Government of
Armies of the United States in the Field, art. 28(2) (Government Printing Office 1898)
(1863) [hereinafter Lieber Code], reprinted in THE LAws oF ARMED ConrLicT: A CoLLEC-
TIoN oF CONVENTIONS, ResoLuTIoNs AND OTHER DocumenTs 3 (Dietrich Schindler & Jifi
Toman eds., 1988).
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Article 28. Retaliation will, therefore, never be resorted to as a
measure of mere revenge, but only as a means of protective ret-
ribution, and moreover, cautiously and unavoidably; that is to
say, retaliation shall only be resorted to after careful inquiry into
the real occurrence, and the character of the misdeeds that may
demand retribution. Unjust or inconsiderate retaliation removes
the belligerents farther and farther from the mitigating rules of
regular war, and by rapid steps leads them nearer to the interne-
cine war of savages.’®

Although the Lieber Code does not expressly use the term reprisal, it is
clear from these provisionsthat the retaliation taken must be in response to
prior violations or “misdeeds’ and that those measures are not for the pur-
pose of revenge but “as a means of protective retribution,” namely, to halt
and prevent the recurrence of the original, or similar, offending acts.

Inasimilar vein, the Oxford Manual (Manual), adopted by the I nsti-
tute of International Law in 1880, gave express consideration to the issue
of belligerent reprisals as a means of sanction. Article 84 of the Manual
setsout inter alia that

if the injured party deem the misdeed so serious in character as
to make it necessary to recall the enemy to arespect for law, no
other recourse than aresort to reprisals remains.

Reprisals are an exception to the general rule of equity, that an
innocent person ought not to suffer for the guilty. They arealso
at variance with the rule that each belligerent should conform to
the rules of war, without reciprocity on the part of the enemy.®

Having enumerated a right of retaliation, the Manual then proceeds to set
anumber of limits on the exercise of that right. It stipulates that resort to
reprisals is prohibited when “the injury complained of has been
repaired.”16 In deference to the principle of proportionality, Article 86
establishes that the “nature and scope” of the reprisal must “never exceed
the measure of the infraction of the laws of war committed by the
enemy.” 1’ Furthermore, the exercise of thisright must bein observance of

13. Id. arts. 27-28.

14. INSTITUTE OF INTERNATIONAL LAw, OxForD MANUAL (1880).
15. Id. art. 85.

16. Id.

17. Id. art. 86.
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the “laws of humanity and morality,” and the authorization for such mea-
sures can only be given by the commander in chief .18

The template for the customary law of belligerent reprisals can be
found in these two historically important documents. The drafters of the
Lieber Code and the Manual clearly endorsed the principles of proportion-
ality, subsidiarity, and humanity. They also established that resort to bel-
ligerent reprisals must be for the purpose of law enforcement and that such
measures must bein response to aprior violation of the laws of war. These
next sections examine those various conditions and principlesimposed on
the use of belligerent reprisals.

A. Prior Violation

The stimulus for any reprisal action is an initial violation of the laws
of armed conflict by the opposing party. Thus, the aggrieved party must
establish that the actions of the aggressor were clearly unlawful before
making any legitimate resort to areprisal. Greenwood poses the question
as to whether the original unlawful acts must be in violation of the same
body of law as that set aside by way of belligerent reprisal.1° Specifically,
he asksif a State that isthe victim of aggression (in violation of the jusad
bellum) may respond by employing unlawful methods of warfare (contrary
to the jusin bello). Greenwood points out that the correct answer, in the
negative, rests on the principle that the laws of armed conflict apply
equally to all parties regardless of the legality of their resort to force.®
Thus, belligerent reprisals may only be lawfully taken in responseto avio-
lation of international humanitarian law and not one of the jus ad bellum.

Establishing if there has been a violation of international humanitar-
ian law may prove difficult in “real-war conditions”; communications and
inter-belligerent relations, unsurprisingly, tend to be poor, and the ten-
dency for alegations, counter-allegations, and denialsrunsquitehigh. The
situation isfurther compounded when adispute exists over the status of the
legal rule purportedly violated. As Kalshoven outlines, although “the
validity of a number rules of warfare cannot reasonably be denied[,] . . .
other rules are of doubtful validity and, while wholeheartedly accepted by

18. Id.

19. Christopher Greenwood, The Twilight of the Law of Belligerent Reprisals, 1989
NeTH. Y.B. INT'L L. 35, 40-41.

20. Id.
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some, are just as emphatically rejected by others.”?! He suggests that in
the absence of an independent fact-finding and adjudicating body, when
uncertainty exists, “either of the partiesis entitled to act on the ground of
its own reasonable conception of the law governing the actions of both
sides.”? When disagreements exist as to facts or law, the justification for
resort to belligerent reprisals may be unclear, and the party against whom
the reprisal is taken might resort to a counter-reprisal in response to what
it sees as unlawful action. This situation highlights one of the unfortunate
traits of belligerent reprisals. they have the tendency to lead to further
reprisals and an escalating level of violence and law-breaking.

A final point on theissue of prior violation isthat the origina unlaw-
ful action under consideration must be imputable to the party against
whom thereprisal actions are subsequently taken. Greenwood setsout that
alies of aviolating State may also be the lawful subjects of reprisals
“where they are themselvesimplicated in the violation and probably even
where they have no direct involvement if the violation takes the form of a
policy of conducting hostilitiesin a particular way.”2® Notably, abelliger-
ent is precluded from taking reprisals against a State for the actions of non-
State actors operating on theterritory of that State. In 1948, the ltalian Mil-
itary Tribunal held in In re Kappler (the Ardeatine Cave case) that “the
right to take reprisals arises only in consequence of anillegal act which can
be attributed, directly or indirectly, to a State.”?* This case concerns retal-
iatory actionstaken by German troopsin responseto a bombing carried out
by a “secret military organization” in Rome in March 1944 that killed
thirty-two German police. The Tribunal found that there was a prior vio-
lation imputable to the State. Although the secret organization, a corps of
volunteers, was not a legitimate belligerent force, the Tribunal deemed the
attack an unlawful act of warfare imputable to Germany because volun-
teers carried out the bombing “in consequence of orders of ageneral nature
given by a section of the Military Directorate.” 2

21. KALSHOVEN, BELLIGERENT REPRISALS, Supra note 3, at 41.

22. 1d. (emphasis added).

23. Greenwood, The Twilight of the Law of Belligerent Reprisals, supra note 19, at
43.

24. Inre Kappler, Military Tribunal of Rome (20 July 1948) [hereinafter Ardeatine
Cave Casg], in 1948 AnN. Dic. & Rep. oF Pus. INT'L LAaw Cases 471, 472 (Hersch Lauter-
pacht ed., 1948).

25. 1d. at 472.
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B. Law Enforcement

The second major requirement of any resort to abelligerent reprisal is
that it must be for the purpose of securing observance of the laws of armed
conflict. One cannot discount the fact that the taking of reprisals may also
be done in revenge or for the appeasement of an aggrieved public; such
motivations, however, can only betolerated by the presence of the original,
genuine goal of law enforcement. Actionswanting inthislaw enforcement
aspect cannot be properly viewed as lawful belligerent reprisals.

To conform with this requirement, a belligerent must pronounce that
the course of action being taken is one of reprisal, aimed at bringing about
the cessation of the unlawful conduct of the other party. An otherwise
ignorant belligerent would view this action asitself unlawful and perhaps,
in turn, seek to take reprisal action. Thereisaclear need for public notifi-
cation, therefore, as reprisals which are “carried out in secret can have no
deterrent effect and should, on that account be deemed illegitimate.” 26 It
is also suggested that a warning of reprisal measures should precede the
taking of any actionitself.?’ Thisthreat of reprisal may be sufficient to halt
the unlawful course of action; obviously, then, removing the need to take
reprisals. In conformity with this law enforcement requirement, any
course of reprisal action must be terminated once the targeted party has
brought its conduct in line with the laws of armed conflict. Once the
offender has desisted initslaw-breaking, the previously injured party must
itself return to observance of those laws.

C. Counter-Reprisals

Close adherence to the customary international law of belligerent
reprisals disallows a subject of lawful belligerent reprisals to respond by
taking counter-reprisals. Such actions would be unlawful because they are
in response to acts which although prima facie unlawful, are deemed legit-
imate because of their law enforcement purpose. Therefore, no prior vio-
lation existsthat would justify the taking of further reprisal measures. The
Nuremberg Tribunal addressed this issue directly in the Einsatzgruppen
case: “Under international law, asin domestic law, there can be no reprisal
against reprisal. The assassin who isbeing repulsed by hisintended victim

26. McDoucaL & FeLiciaNo, supra note 11, at 689.
27. GI.A.D. Draper, The Enforcement and Implementation of the Geneva Conven-
tions of 1949 and the Additional Protocols of 1977, 163 Hacue RecuelL 11, at 9, 34 (1978).
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may not slay him and then, in turn, plead self-defense.”?® The* prohibition
of counter-reprisals,” as such, isnot alegal norm, but a mere consegquence
of strict observance of the law of belligerent reprisals. Bristol points out
that the actual problem isthe fact that assessment of the lawfulness of both
the initial act and of the ensuing reprisal is amost always done unilater-
aly.?®

D. Authorization

The authority to pursue a course of reprisal measures does not rest
with all participants of an armed conflict. Such power, it has been con-
tended, might only be exercised by “the commander in chief,”%® by “a
competent decision-maker,”3! “by the authority of a government,”3? or at
“the highest political level.”3® According to the 1956 United Sates
Department of the Army Field Manual:

[Reprisals] should never be employed by individual soldiers
except by direct orders of a commander, and the latter should
give such orders only after careful inquiry into the alleged
offense. The highest accessible military authority should be con-
sulted unless immediate action is demanded as a matter of mili-
tary necessity, but in the latter event a subordinate commander
may order appropriate reprisals upon his own initiative.3*

Albrecht points out that a “subordinate commander” or “the highest
accessible military authority” may in fact be “of almost any military rank
depending on the circumstances.” Notwithstanding, it has been recom-
mended that the level of authority should be based upon the “ character and
magnitude of the original illegality and of the reprisal measure contem-

28. United States v. Ohlendorf, 4 TriaLs oF WAR CRIMINALS BEFORE THE NUERNBERG
MiLiTARY TRIBUNALS 1, 493-94 (1950) [herinafter Ohlendorf Trial].

29. Major Matt C.C. Bristal 111, The Laws of War and Belligerent Reprisals Against
Enemy Civilian Populations, 21 A.F. L. Rev. 397, 418 (1979).

30. Oxrorbp MANUAL, supra note 14, art. 86.

31. McDoucaL & FeLiciaNo, supra note 11, at 686.

32. Draper, supra note 27, at 34.

33. DieTer FLeck, THE HANDBOOK OF HUMANITARIAN LAwW IN ARMED ConFLicT 205
(Oxford 1995).

34. U. S. Der't oF ArRMY, FiELD MANUAL 27-10, THE LAw oF LAND WARFARE para.
497(d) (1956) [hereinafter AR 27-10].

35. A.R. Albrecht, War Reprisals in the War Crimes Trials and in the Geneva Con-
ventions of 1949, 47 Am. J. INT'L L. 4, 590, 600 (1953).
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plated in response.” 3 There does not seem to be aclear customary rule on
thisissue, athough for the most part, one could conclude that the authority
to order reprisals must rest with a person in a position to assessthe legality
of the original act, to ensure that the goal of the reprisal is one of law-
enforcement, and to oversee that the measures taken are in observance of
the principles of subsidiarity, proportionality, and humanity.

E. Subsidiarity

The principle of subsidiarity demands that an aggrieved belligerent
pursue less stringent forms of redress before resorting to belligerent repris-
as. In seeking to induce an enemy to conform with the law, there are var-
ious alternatives to reprisal actions. For example, the injured party may
make a formal complaint to the opposite party, requesting that it desist in
its unlawful activities and that it initiate proceedings against the perpetra-
torsof same. Similarly, proteststo the enemy, appealsto international bod-
ies, the rallying of public opinion behind the wronged party, or the threat
of criminal prosecution may be sufficient to persuade the enemy to cease
its lawless conduct. Probably one of the most effective means of securing
observance of the laws of armed conflict, short of actua reprisals, is the
threat of those reprisals. Theefficacy of thisthreat, of course, relieson the
ability and willingness of the injured party to actually take reprisal action.

In hisdiscussion on the principle of subsidiarity, Kalshoven acknowl-
edgesthat “the possibility cannot be excluded of situations where the fruit-
lessness of any other remedy but reprisals is apparent from the outset. In
such exceptional circumstances . . . recourse to reprisals can be regarded
as an ultimate remedy and, hence, as meeting the requirement of subsidiar-
ity.”3” Hampson asserts that if the intention is to deter repetition of an
offense, a belligerent would be reluctant to allow the enemy any time to
“strike again.” 3 When thereis an immediate risk of further unlawful acts,
and in particular, when any delay associated with the “ prior exhaustion of
alternative procedures entails grave danger,” the subsidiarity requirement
may legitimately be set aside.®® Aside from instancesin which the futility
of alternative courses of action isreadily apparent, the opinion of one com-
mentator isworth considering: “[T]he use of reprisalsin an armed conflict

36. McDoucaL & FeLiciano, supra note 11, at 686-87.

37. KALsHOVEN, BELLIGERENT REPRISALS, Supra note 3, at 340.

38. Francoise J. Hampson, Belligerent Reprisals and the 1977 Protocols to the
Geneva Conventions of 1949, 37 InT'L & Cowmp. L. Q. 818, 823 (1988).

39. McDoucaL & FeLiciaNo, supra note 11, at 688.
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is such a serious step and may have such disastrous consequences that the
requirement that all reasonable steps be taken to achieve redress by other
means before reprisals is probably one that should be strictly insisted
upon.” 40

F. Proportionality

Customary international law prescribes that the execution of any
reprisal action must be done with adherence to the principle of proportion-
ality. Itislessclear, however, asto precisely what that belligerent reprisal
must be proportionate to. An initial assessment might conclude that the
reprisal must be proportionate to the original unlawful act that triggered
thereprisal. Kalshoven adoptsthis position, and he stressesthat thisisthe
only acceptable legal approach to the proportionality issue.** Other com-
mentators have advanced a different thesis on thisissue; some contend that
the reprisal action must be measured, not against the past illegality, but
rather in light of the purpose of that action, namely, ensuring observance
of thelawsin force. McDougal and Feliciano, for example, assert that “the
kind and amount of permissible reprisal violence is that which is reason-
ably designed so as to affect the enemy’s expectations about the costs and
gains of reiteration or continuation of his unlawful act so as to induce the
termination of and future abstention from such act.”42 Both approaches
have merit, although the latter may be open to abuse by an unscrupulous
belligerent because it is more difficult to quantify.

A certain degree of discretion for parties on this issue is accepted,
although this “freedom of appreciation . . . is restricted by the requirement
of reasonableness.”#3 A somewhat cautious approach is taken by Green-
wood, who amalgamates the above two different approachesto proportion-
ality and recommends that reprisals “should exceed neither what is
proportionate to the prior violation nor what is necessary if they are to
achievetheir aim of restoring respect for the law.”* Although straightfor-
ward rules have not been formulated for assessing the proportionality of
any specific act, applying the principle is far from an insurmountabl e task.

40. Greenwood, The Twilight of the Law of Belligerent Reprisals, supra note 19, at
47.

41. KALSHOVEN, BELLIGERENT REPRISALS, Supra note 3, at 341.

42. McDoucaL & FeLiciano, supra note 11, at 682.

43. KALSHOVEN, BELLIGERENT REPRISALS, Supra note 3, at 342.

44, Greenwood, The Twilight of the Law of Belligerent Reprisals, supra note 19, at
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In particular, one may take account of Kalshoven’'s approach; he advocates
that in this area, proportionality “means the absence of obvious dispropor-
tionality, as opposed to strict proportionality.”4°

In situations in which all the other customary rules relating to bellig-
erent reprisals have been met, it is often a failure to observe the principle
of proportionality that has rendered the reprisal measures unlawful. Inre
Kappler, for example, exhibits one of the numerous claims of legitimate
reprisal during the Second World War declared unlawful because of their
blatant disproportionality. In Kappler, the Security Service headed by
Lieutenant Colonel Kappler executed ten Italian prisoners for every Ger-
man policeman killed in aparticular bombing. Inall, the Security Service
retaliated for the bombing by executing 335 prisoners in the Adreatine
caves; 320 killed for the thirty-two policemen killed in the bomb attack,
ten for another German killed subsequently, and five others murdered “ due
to a culpable mistake.”#® The court concluded that the executions were
disproportionate “not only as regards numbers, but also for the reason that
those shot in the Ardeatine caves included five generals, eleven senior
officers, . . . twenty-one subalterns and six non-commissioned officers.”4’
In adopting both a quantitative and a qualitative approach to the require-
ment of proportionality, the court could not sustain the claim of a legiti-
mate reprisal. In the Einsatzgruppen case, the ratio was even more
disproportionate: the Nazis executed 2100 people purportedly in reprisal
for thekilling of twenty-one German soldiers. Thetribunal found that this
“obvious disproportionality” “only further magnifies the criminality of
this savage and inhuman so-called reprisal.”*®

G. Humanity and Morality

The Oxford Manual recommends in Article 86 that measures of
reprisal “must conform in all cases with the laws of humanity and moral-
ity.”4® While it seems doubtful that the “laws of morality” would sanction
wars at all, the notion of “laws of humanity” does have some bearing on
the issue of belligerent reprisals. Although the phrase “laws of humanity”
is used in the Martens clause®® and in articles of each of the four Geneva
Conventions of 1949,51 the term is somewhat archaic and has been

45. KALSHOVEN, BELLIGERENT REPRISALS, Supra note 3, at 341-42.
46. Ardeatine Cave Case, supra note 24, at 471.

47. 1d. at 476.

48. Ohlendorf Trial, supra note 28, at 493-94.

49. OxrorD MaNuAL, supra note 14, art. 86.
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replaced in modern usage by the phrase “principles of humanity.”
Kalshoven views the principle of humanity as one of “the fundamental
principles governing justifiable recourse to belligerent reprisals,” while
noting abruptly that “inhumanity . . . is more or less by definition a char-
acteristic of belligerent reprisals.”®2 The principle of humanity demands
that persons not directly engaged in combat should not be made the objects
of reprisal attacks. The next section shows how the treaty law of belliger-
ent reprisals has taken account of this principleinits progressive codifica-
tion of numerous prohibitions of reprisals against specific classes of
persons and objects.

I11. International Treaty Law of Belligerent Reprisals

This section sets out the restrictions imposed by internationa treaties
on the use of reprisal measures by belligerents during armed conflict. For
the purpose of this study, examining the treatment of the issue by each rel-
evant instrument in great detail is unnecessary, as several able commenta
tors on the subject have already carried this out.®® Tracing the
development of the treaty law of belligerent reprisals will suffice, high-
lighting the various prohibitions on the use of reprisalswith recourseto the
legislative histories of those more relevant provisions.

While neither the Lieber Code nor the Oxford Manual are legally
binding instruments, they do provide a useful illustration of the attitudes
held towards belligerent reprisals at a time when the codification of the

50. Convention (11) with Respect to the Laws and Customs of War on Land, pmbl.,
signed at The Hague, 29 July 1899, reprinted in A. Pearce Hicains, THE HaGUE Peace Con-
FERENCES AND OTHER INTERNATIONAL CoNFERENCES CONCERNING THE LAws AND CusToms OF
WAaR: TexTs oF ConveENTIONs wiTH CoMMENTARIES 206-56 (Cambridge 1909).

51. GenevaConvention | for the Amelioration of the Condition of the Wounded and
Sick in the Armed Forces in the Field, art. 63, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S.
31 [hereinafter First Geneva Convention]; Geneva Convention 1l for the Amelioration of
the Condition of the Wounded, Sick and Shipwrecked Members of the Armed Forces at
Sea, art. 62, Aug. 12,1949, 6 U.S.T. 3217, 75 U.N.T.S. 85 [hereinafter Second GenevaCon-
vention]; Geneva Convention |11 Relative to the Treatment of Prisoners of War, art. 142,
Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter Third Geneva Convention];
Geneva Convention |V Relativeto the Protection of Civiliansin Time of War, art. 158, Aug.
12,1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Fourth Geneva Convention].

52. FritsKalshoven, Human Rights, the Law of Armed Conflict, and Reprisals, INT'L
Rev. Rep Cross 183, 189 (1971).

53. See KALsHOVEN, BELLIGERENT ReEPRISALS, Supra note 3, at 45-114, 263-88; Edward
Kwakwa, Belligerent Reprisals in the Law of Armed Conflict, 27 Sran. J. INT'L L. 49, 52-
71 (1990).
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laws of war wasin itsinfancy. Both view reprisals as indispensable sanc-
tionsfor violations of the law, yet, owing to the harshness of the measures,
each insists that any resort to such must be subject to certain limitations.

The Hague Conventions of 1899 and 1907 avoided the issue of repris-
alsfor “fear that express regulation might be interpreted as a legitimation
of their use.”> Some contend, however, that Article 50 of the 1907 Hague
Regulations is the first primitive effort to codify the law of belligerent
reprisals. That articlereads. “No genera penalty, pecuniary or otherwise,
shall be inflicted upon the population on account of the acts of individuals
for which they cannot be regarded asjointly and severally responsible.” 5

Kwakwaviews Article 50 asa*“ clear, albeit feeble, attempt to grapple
with the problem of belligerent reprisals.”® Although this provision does
not by any means outlaw reprisals and, moreover, while a belligerent may
disregard the prohibition laid down therein in a legitimate act of reprisal,
one cannot completely discount the relevance of Article 50 to this issue.
Thecrux of thisprovisionisthat it aimsto reduceinstances of unwarranted
cruelty inflicted on innocent persons; it is an attempt to outlaw acts of col-
lective punishment. This desire to protect innocents is one of several
major factorsthat have influenced the legal restriction on the use of bellig-
erent reprisals.

A. Prisoners of War Convention, 1929

The aftermath of the First World War saw the first absolute prohibi-
tion on the taking of reprisals against aparticular class of persons set down
in international law. The 1929 Convention Relative to the Treatment of
Prisoners of War states in Article 2, paragraph 3, that “[m]easures of
reprisal against [prisoners of war] are forbidden.”®” Highly innovative at
that time, this categorical prohibition of reprisals against prisoners of war
brought about a situation in which “theillegality of such actionswould be

54. KaLsHoVEN, BELLIGERENT REPRISALS, Supra note 3, at 67.

55. Hague Convention 1V Respecting the Laws and Customs of War on Land,
Annexed Regulations, art. 50, Oct. 18, 1907, 36 Stat. 2277, T.S. No. 539 [hereinafter Hague
Convention IV].

56. Kwakwa, supra note 53, at 54 n.23.

57. GenevaConvention Relative to the Treatment of Prisoners of War, art. 2, para. 3,
July 27, 1929, 47 Stat. 2021, T.S. 846.
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incontestable; and, more important, the frequency of such reprisals would
certainly diminish considerably through the sheer force of the rule.”>8

During the Second World War, despite the existence of this rule, a
number of incidents of reprisal measures were taken against prisoners of
war.%® One such incident involved the summary shooting of fifteen Amer-
ican prisoners of war by German troopsin March 1944, near La Speziain
Italy. The United States Military Commission in Rome tried General
Anton Dostler for ordering the execution.®® The Commission rejected a
defense of superior orders raised on Dostler’s behalf and held that “under
the law as codified by the 1929 Convention there can be no legitimate
reprisals against prisoners of war. No soldier, and still lessaCommanding
General, can be heard to say that he considered the summary shooting of
prisoners of war legitimate even as areprisal.” %!

In the High Command case, the Nuernberg Military Tribunal viewed
numerous provisions of the 1929 Convention as being “clearly an expres-
sion of the accepted views of civilized nations and [as] binding . . . in the
conduct of the war.”? Strangely, the list of nineteen various provisions so
designated did not include the prohibition of reprisals contained in that
treaty.5® Article 2, paragraph 3, clearly was not a“ codification of existing
customary practice” at the time the Convention was introduced,® and this
judgment aso casts a shadow of doubt over the provision’s status follow-
ing World War I1. Notwithstanding, Greenwood has asserted that the pro-
hibition was accepted as being a customary norm of international law in
the immediate aftermath of the war.® This uncertainty would not, how-
ever, have reduced by any degree the obligation imposed upon those par-
ties who had ratified the Convention to observe the unequivocal
prohibition of Article 2, paragraph 3, on thetaking of reprisalsagainst pris-

58. KALsHOVEN, BELLIGERENT REPRISALS, Supra note 3, at 80-81.

59. Seeid. at 178-99.

60. Tria of General Anton Dostler, Commander of the 75th German Army Corps,
United States Military Commission, Rome, Oct. 8-12, 1945, in 1 UniTep NaTions WaR
CrimEs CommissioN, Law ReporTs oF TRIALS oF WAR CRIMINALS 22 (London 1947).

61. Id. at 31.

62. United Statesv. von Leeb, 11 TriALs oF WAR CRIMINALS BEFORE THE NUERNBERG
MiLiTARY TRIBUNALS 535 (1950).

63. Seeid. at 536-38.

64. Kwakwa, supra note 53, at 55.

65. See Greenwood, The Twilight of the Law of Belligerent Reprisals, supra note 19,
at 50; see also Theodor Meron, The Geneva Conventions as Customary International Law,
81 Am. J. INT'L L. 348, 360 (1987).
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oners of war. A landslide of like reprisal provisions in each of the four
Geneva Conventions of 1949 followed this first codification.

B. Geneva Conventions, 1949

The Geneva Conventions of 1949 expanded considerably the classes
of persons against whom it is forbidden to take reprisals. The Third
Geneva Convention reaffirmed the 1929 prohibition of reprisals against
prisoners of war,% while the other Conventionsintroduced new provisions
offering protection from reprisals to the wounded and sick under the First
Geneva Convention;®” for the wounded, sick, or shipwrecked protected by
the Second Geneva Convention;®8 and for those civilian persons coming
under the protection of the Fourth Geneva Convention.®® These treaties
were also innovative in that they expressly forbid the taking of reprisal
measures against vessdl s, equipment, or property protected by the Conven-
tions. Of note, the decision to include these expansive provisions was
almost unanimous, with Kalshoven admitting surprise asto “how little dis-
cussion was needed to achieve these results.” /©

Article 46 of the First Geneva Convention sets out that “[r]eprisals
against the wounded, sick, personnel, buildings or equipment protected by
the Convention are prohibited.””* The Official Commentary to this Con-
vention affirmsthat this prohibition is absolute; therefore, it proscribes any
reprisal measures whatsoever, including retaliations-in-kind “which public
opinion, basing itself on the ‘lex talionis,’” would be more readily inclined
to accept.” 2

Article 47 of the Second Geneva Convention isamost identical inits
specific outlawing of reprisals. “Reprisals against the wounded, sick and
shipwrecked persons, the personnel, the vessel s or the equipment protected
by the Convention are prohibited.” ”® Similarly, the Third Geneva Conven-
tion confirms in Article 13, paragraph 3, that “[m]easures of reprisal

66. Third Geneva Convention, supra note 51, art. 13(3).

67. First Geneva Convention, supra note 51, art. 46.

68. Second Geneva Convention, supra note 51, art. 46.

69. Fourth Geneva Convention, supra note 51, art. 33(3).

70. KALsHOVEN, BELLIGERENT REPRISALS, Supra note 3, at 263.

71. First Geneva Convention, supra note 51, art. 46.

72. CoMMENTARY: | GENEVA CONVENTION FOR THE AMELIORATION OF THE CONDITION OF
WOouNDED AND Sick IN ARMED Forces IN THE FIELD 345 (Jean Pictet ed., 1952).

73. Second Geneva Convention, supra note 51, art. 47.
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against prisoners of war are prohibited.””* The Official Commentary
attaches great importance to this provision and interprets the prohibition of
reprisals as being “part of the general obligation to treat prisoners
humanely.” >

The restrictions placed on the use of reprisals by the Fourth Geneva
Convention are regarded as the most significant development in the law of
belligerent reprisals to arise at that time.”® Article 33, paragraph 3, of the
Fourth Geneva Convention has a clear humanitarian focus and establishes
that “[r]eprisals against protected persons and their property are prohib-
ited.””” Pictet haslauded both the scope and the strength of this provision:

The prohibition of reprisalsis a safeguard for all protected per-
sons, whether in theterritory of aParty to the conflict or in occu-
pied territory. It isabsolute and mandatory in character and thus
cannot beinterpreted as containing tacit reservations with regard
to military necessity.’®

The solemn and unconditional character of the undertaking
entered into by the States Parties to the Convention must be
emphasized. Toinfringethis provision with theideaof restoring
law and order would only add one more violation to those with
which the enemy is reproached.”

74. Third Geneva Convention, supra note 51, art. 13, para. 3.

75. CoMMENTARY: |Il GENEVA CONVENTION RELATIVE TO THE TREATMENT OF PRISONERS
oF WAR 142 (Jean Pictet ed., 1960).

76. Greenwood, The Twilight of the Law of Belligerent Reprisals, supra note 19, at
51.

77. Fourth Geneva Convention, supra note 51, art. 33(3). Article 4 of that treaty
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[p]ersons protected by the Convention are those who, at a given moment
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occupation, in the hands of a Party to the conflict or Occupying Power
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Id. art. 4.
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Article 33, paragraph 1, also lays a clear prohibition on the commis-
sion of acts of collective punishment against protected persons.®® The
treaty enumerates this prohibition separately from the prohibition of
reprisals, although the Official Commentary recognizes their proximity,
observing that reprisals involve the imposition of a “collective penalty
bearing on those who |east deserve it.” 8!

Notably, this provision does not offer any protection from belligerent
reprisalsto the civilian population or civilian objects of a party to an inter-
national armed conflict. Astheremit of Article 33, paragraph 3, islimited
primarily to those civiliansin occupied territory and civilian internees, the
taking of proportionate reprisals against an enemy’s civilian population
would seem to be primafacielawful inthelight of the Fourth Geneva Con-
vention. Asshown below, however, this was one of the several lacunaein
thelaw addressed by the GenevaDiplomatic Conference on the Reaffirma-
tion and Development of International Humanitarian Law Applicable in
Armed Conflicts (1974-1977).

C. Hague Cultural Property Convention, 1954

Five years after the landmark 1949 Geneva Conventions saw another
important development of relevance to the burgeoning law of belligerent
reprisals. The Hague Convention for the Protection of Cultural Property
in the Event of Armed Conflict, 1954,82 introduced a series of far-reaching
protections for cultural property during wartime. Included among these
provisionsis Article 4, paragraph 4, which establishes that the contracting
parties “shall refrain from any act directed by way of reprisals against cul-
tural property.”83 In contrast to the 1949 Geneva Conventions, this treaty
makesit quite clear that its provisionsare binding in both international and
non-international armed conflicts.®

This “comprehensive and absolute” prohibition of reprisals against
cultural property would have been most welcome forty years earlier in
light of one particularly reprehensible reprisal action carried out during the

80. See Fourth Geneva Convention, supra note 51, art. 33(1). Article 33(1) reads:
“No protected person may be punished for an offence he or she has not personally
committed. Collective penalties and likewise all measures of intimidation or of terrorism
are prohibited.” 1d.

81. ComMENTARY TO THE FourRTH GENEVA CONVENTION, Supra note 78, at 228.

82. Convention for the Protection of Cultural Property in the Event of Armed Con-
flict, May 14, 1954, 249 U.N.T.S. 240.
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First World War. In 1915, the German High Command burned to the
ground the famous University of Louvain library in Belgium in reprisal for
the alleged firing on German troops by Belgian civilians.2® Had Article 4,
paragraph 4, been in force at that time, it may have persuaded the perpe-
trators to choose an alternative reprisal target. Kalshoven has concluded
that the introduction of the 1954 Hague Convention “ represents an innova-
tion comparable to that brought about by the Civilian Convention of
Genevaof 1949.”8

D. Additional Protocol I, 1977

The upward trend of prohibiting belligerent reprisals against certain
persons and objects continued with the inclusion of a batch of new prohi-
bitionsin the Protocol Additional to the Geneva Conventions of 12 August
1949, and relating to the Protection of Victims of International Armed

83. Id. art. 4(4). Cultura property isdefined in Article 1 as:

(a) movable or immovable property of great importance to the cultural
heritage of every people, such as monuments of architecture, art or his-
tory, whether religious or secular; archaeological sites; groups of build-
ings which, asawhole, are of historical or artistic interest; works of art;
manuscripts, books and other objects of artistic, historical or archaeolog-
ical interest; aswell as scientific collections and important collections of
books or archives or of reproductions of the property defined above;

(b) buildings whose main and effective purpose isto preserve or exhibit
the movable cultural property defined in sub-paragraph (a) such asmuse-
ums, large libraries and depositories of archives, and refugesintended to
shelter, in the event of armed conflict, the movable cultural property
defined in subparagraph (a);

(c) centres containing a large amount of cultural property as defined in
sub-paragraphs (a) and (b), to be known as “centres containing monu-
ments.”

Id. art. 1.
84. Id. arts. 18-19. Kalshoven contends that Article 19, requiring observance of “the

provisions of the present Convention which relate to respect for cultural property” during
an internal armed conflict, id. art. 19, may not categorically demand observance of the
reprisal prohibition. He admits, however, that thisisa“formalistic and consciously restric-
tiveinterpretation, in the face of an apparently clear text.” KALsHoVEN, BELLIGERENT REPRIS-
ALS, supra note 3, at 276-77.

85. Kwakwa, supra note 53, at 54-55.

86. KALsHOVEN, BELLIGERENT REPRISALS, SUpra note 3, at 273.
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Conflicts (Protocol 1), 8 June 1977.8” Theissue of belligerent reprisalswas
a source of considerable debate and disagreement during the Diplomatic
Conference on the Reaffirmation and Development of International
Humanitarian Law Applicable in Armed Conflicts, Geneva, 1974-1977,88
and in numerous academic writings thereafter.29 Much of the discontent
has been with the overall progressive narrowing of the scopefor the taking
of belligerent reprisals, rather than with the individual prohibitions them-
selves. Aswill be seen below, however, these individual prohibitions have
also been subjected to a certain degree of criticism.

Part 11 of Protocol |, which offers protection to the wounded, sick, and
shipwrecked, provides in Article 20 that “[r]eprisals against the persons
and objects protected by this Part are prohibited.”® This articleis both a
re-affirmation and an expansion of the rules set down in the First and Sec-
ond Geneva Conventions. Protocol | extends the sphere of protected per-
sons by widening the definitions of wounded, sick, and shipwrecked
persons in Article 8,°1 and by including several new objects and persons
for protection: medical personnel, religious personnel, medical units,
medical transports and transportations, medical vehicles, ships, craft, and
aircraft.?? The delegatesto the conference accepted these new prohibitions
with “amost no discussion”;* areflection of the fact that they are a“log-
ical extension” of the earlier prohibitions of reprisals against such persons
and objects under Geneva law.%

Protocol | makesits most substantial contribution to the law of bellig-
erent reprisalsin Part IV of the instrument dealing with protectionsfor the
civilian population. The rules relating to belligerent reprisals in an inter-
national armed conflict set down in Part 1V are asfollows:

87. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of International Armed Conflicts, June 8, 1977, 1125 U.N.T.S.
3 [hereinafter Protocol 1].

88. For an in-depth discussion on the drafting of the reprisals provisions of Addi-
tional Protocol I, see S.E. Nahlik, Belligerent Reprisals as Seen in the Light of the Diplo-
matic Conference on Humanitarian Law, Geneva, 1974-1977, 42 L. & ConTemP. Prac. 2,
36, 43-66 (1978).

89. See, eg., Greenwood, The Twilight of the Law of Belligerent Reprisals, supra
note 19, at 51-67; Hampson, supra note 38; Kwakwa, supra note 53, at 53-71; Frits
Ka shoven, Belligerent Reprisals Revisited, 21 NeTH. Y. B. INT'L L. 43, 47-73 (1990); Rem-
igiusz Bierzanek, Reprisals as a Means of Enforcing the Laws of Warfare: The Old and the
New Law, in New INT' L. ARMED ConrLicT 232, 247-57 (Cassese ed., 1979).

90. Protocol I, supra note 87, pt. I1, art. 20.
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Article 51 Protection of the civilian population

6. Attacks against the civilian population or civilians by way of
reprisals are prohibited.

Article 52 General Protection of civilian objects

1. Civilian objects shall not be the object of attack or of repris-
als.%

Article 53 Protection of cultural objects and of places of wor-
ship

(c) [Itis prohibited] to make such objects the object of repris-
as.®’

Article 54 Protection of objects indispensable to the survival of
the civilian population

91. Seeid. art. 8. Article 8 states:

(1) “Wounded” and “sick” mean persons, whether military or civilian,
who, because of trauma, disease or other physical or mental disorder or
disability, arein need of medical assistance or care and who refrain from
any act of hostility. These terms also cover maternity cases, new-born
babies and other persons who may be in need of immediate medical
assistance or care, such as the infirm or expectant mothers, and who
refrain from any act of hostility;

(2) “Shipwrecked” means persons, whether military or civilian, who are
in peril a seaor in other waters as a result of misfortune affecting them
or the vessel or aircraft carrying them and who refrain from any act of
hostility. These persons, provided that they continue to refrain from any
act of hostility, shall continue to be considered shipwrecked during their
rescue until they acquire another status under the Conventions or this
Protocol.

92. Id. art. 20.
93. Nahlik, supra note 88, at 46.
94. Greenwood, The Twilight of the Law of Belligerent Reprisals, supra note 19, at

95. Protocol I, supra note 87, art. 51(6).
96. Id. art. 52(1).
97. Id. art. 53(c).
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4. These objects shall not be made the object of reprisals.®
Article 55 Protection of the natural environment

2. Attacks against the natural environment by way of reprisals
are prohibited.®

Article 56 Protection of works and installations containing dan-
gerous forces

4. Itisprohibited to make any of the works, installations or mil-
itary objectives mentioned in paragraph 1 the object of repris-
a S_lOO

Save for Article 53, paragraph (c), which adds little to those prohibitions
already established under the 1954 Hague Cultural Property Convention,
each of these provisions is a significant development in the law of bellig-
erent reprisals.

Undoubtedly, the most significant and most controversial provisionis
Article 51, paragraph 6, which renders unlawful the taking of reprisals
against “the civilian population or civilians.” 191 Whereas Article 33, para-
graph 3, of the Fourth Geneva Convention only protects civilianswho find
themselves “in the hands of a Party to the conflict or Occupying Power of
which they are not nationals,”1%2 this new provision guarantees protection
to all civilians. Thus, belligerents are now forbidden by Protocol | from
taking reprisal measures against an enemy’s civilian population.’%® Of
equal importanceisthe applicability of thisprovision to the actual military
hostilities of an international armed conflict, as opposed to only instances
of occupation as under the Fourth Geneva Convention. The Official Com-
mentary states that this prohibition is absolute and peremptory, and it

98. Id. art. 54(4).

99. Id. art. 55(2).

100. Id. art. 56(4).

101. Id. art. 51(6).

102. Fourth Geneva Convention, supra note 51, art. 4.
103. See Protocol I, supra note 87, art. 51(6).
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would reject any claim that such actions might be permissible on grounds
of military necessity.104

One author contends that the prohibition of reprisals in Article 51,
paragraph 6, is negated by the previous provision in paragraph 5(b), which
prohibits attacks “which may be expected to cause incidental loss of civil-
ian life, injury to civilians, damage to civilian objects, or a combination
thereof, which would be excessive in relation to the concrete and direct
military advantage anticipated.” 1% Kwakwa claims that attacks justified
by military necessity under this provision are legitimate and that because
reprisals are otherwise illegitimate attacks which are justified qua repris-
as, then, “[i]n effect, article 51(5)(b) seems to permit the very reprisals
that are prohibited under article 51(6).” 1% Kwakwa's interpretation, how-
ever, is erroneous. The Official Commentary states clearly that a theory
that this provision would authorize “any type of attack, provided that this
did not result in losses or damage which were excessive in relation to the
military advantage anticipated . . . is manifestly incorrect.” 1%’ Moreover,
the damage envisaged by that article is incidental; reprisals directed
against civilians, if undertaken, would cause direct and deliberate loss of
life, injury, or damage to civilian objects. One may conclude therefore,
that the prohibition of reprisals against civilians in international armed
conflictsis categorical and without exception under treaty law.

This landmark provision was followed by the prohibition in Article
52, paragraph 1, against making civilian objects the object of reprisals;
these are curtly defined as “all objects which are not military objects.” 108
Thisarticleisviewed as“alogical corollary of the prohibition concerning
civilian persons.”1% In a similar vein, Article 54, paragraph 4, prohibits
the taking of reprisals against those objects “indispensabl e to the survival
of the civilian population.” ™ Examples given of such objects include
foodstuffs, agricultural areas for the production of foodstuffs, crops, live-
stock, drinking water installations and supplies, and irrigation works.*
This article is closely related to the prohibition of reprisals against civil-

104. ComMENTARY ON THE ADDITIONAL ProTocoLs oF 8 JUuNE 1977 1o THE GENEvA CoN-
VENTIONS OF 12 Aucust 1949, at 626 (Yves Sandoz et d. eds., 1987) [hereinafter ComMEN-
TARY TO THE ADDITIONAL ProTOCOLS].

105. Protocoal I, supra note 87, art. 51(5)(b).

106. EpwaARD KwAKWA, THE INTERNATIONAL LAW oF ARMED CONFLICT: PERSONAL AND
MATERIAL FiELDS OF AprLicaTION 140-41 (Dordrecht/Boston/L ondon 1992).

107. ComMENTARY TO THE ADDITIONAL ProTOCOLS, Supra note 104, at 626.
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ians; areprisal attack on those essential objectsistantamount to aviolation
of the latter provision.

Article 55, paragraph 2, prohibits attacks against the natural environ-
ment by way of reprisals.'? Paragraph 1 of that article has as its aim the
prevention of “widespread, long-term and severe damage” that would
“prejudice the health or survival of the population.”*** One can see that
the outlawing of reprisals against the environment also has at its root the
protection of the welfare of the civilian population. Article 56, paragraph
4, of Protocol | prohibits reprisals against works and installations contain-
ing dangerous forces. The protected objects in question here are dams,
dykes, and nuclear electrical generating stations, and also any military
objectives “located at or in the vicinity of these works or installations”
upon which an attack “may cause the release of dangerous forces from the
works or installations and consequent severe losses among the civilian
population.” 4 Once again, the overarching concern was the avoidance of
any unnecessary suffering by the civilian population. In thisrespect, these
reprisal provisions clearly show the humanitarian-guided desire to dispose
of a sanction of the laws of armed conflict that would impose heavily on
personsinnocent of any unlawful activity.

E. Mines Protocol, 1980

The relative landdlide of prohibitions against belligerent reprisals in
Protocol | has been followed by just one other treaty ban on the taking of

108. Protocol |, supra note 87, art. 52(1). Article 52, paragraphs 1 and 2, define mil-
itary objects:

Attacks shall belimited strictly to military objectives. Insofar asobjects
are concerned, military objectives are limited to those objects which by
their nature, location, purpose or use make an effective contribution to
military action and whosetotal or partial destruction, capture. . . or neu-
tralization, in the circumstances ruling at the time, offers a definite mili-
tary advantage.

109. Nahlik, supra note 88, at 48.

110. Protocol I, supra note 87, art. 54(4).
111. Id. art. 54(2).

112. 1d. art. 55(2).

113. 1d. art. 55(1).

114. 1d. art. 56(1).
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reprisals. The 1980 Protocol on Prohibitions or Restrictions on the Use of
Mines, Booby Traps and Other Devices!'® statesin Article 2, paragraph 3,
that “[i]t is prohibited in all circumstances to direct weaponsto which this
Article applies, either in offence, defence or by way of reprisals, against
the civilian population as such or against individual civilians.” 116

This article affirms the prohibition that was laid down previously in
Article 51, paragraph 6, of Protocol |, and simultaneously provides a clear
illustration of one specific type of belligerent reprisal that, if directed
against civilians, is plainly unlawful. The 1996 Amended Mines Protocol
sets down that the “prohibitions and restrictions” of the instrument are
applicable in both international and non-international armed conflicts.**”

This section has outlined the codification of the law of belligerent
reprisals, which has progressively reduced the persons and objects against
which a belligerent may take prima facie unlawful action in response to
earlier unlawful action and for the purpose of enforcing compliance with
the law of armed conflict. The above provisions establish that under inter-

115. Protocol I1, Annexed to the Convention on Prohibitions or Restrictions on the
Use of Certain Conventional Weapons Which May Be Deemed to Be Excessively Injurious
or to Have Indiscriminate Effects, adopted at Geneva, Oct. 10, 1980, entered into force Dec.
2,1983, 1342 U.N.T.S. 137-255 [hereinafter 1980 Mines Protocol]; reprinted in THE LAaws
oF ArRMED ConrLicT 179 (Dietrich Schindler & Jifi Toman eds., 1988).

116. Protocol I, supra note 87, art. 2(3). Article 2 defines those weapons to which
this protocol applies:

1. “Min€’” means any munition placed under, on or near the ground or
other surface area and designed to be detonated or exploded by the pres-
ence, proximity or contact of a person or vehicle, and “remotely deliv-
ered mine” means any mine so defined delivered by artillery, rocket,
mortar or similar means or dropped from an aircraft.

2. “Booby-trap” means any device or material which is designed, con-
structed or adapted to kill or injure and which functions unexpectedly
when a person disturbs or approaches an apparently harmless object or
performs an apparently safe act.

3. “Other devices” means manually-emplaced munitions and devices
designed to kill, injure or damage and which are actuated by remote con-
trol or automatically after alapse of time.

Id. art. 2(1)-(3).

117. Protocol on the Prohibitions or Restriction on the Use of Mines, Booby-Traps
and Other Devices (Amended Protocol 11), amended May 3, 1996, art. 1(3), U.S. TReATY
Doc. No. 105-1, at 37, 351.L.M. 1206.
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national law, it is unlawful for the parties bound by those treaties to take
reprisals againgt, inter alia, prisoners of war, the wounded, sick, and ship-
wrecked, medical and religious personnel, cultural property, the natural
environment, works and installations containing dangerous forces, the
civilian population, individua civilians, civilian objects, and any of those
objects indispensable for a civilian population’s survival. Impressive as
thislist may be, the opportunity does remain under international law for an
aggrieved party to resort to belligerent reprisal s against certain persons and
objects. Moreover, some of those persons and objects protected during
international armed conflicts may not be aff orded the same safeguards dur-
ing situations of internal armed conflict. The next section examines those
few remaining lawful belligerent reprisals in international conflicts and
explores the issue in the somewhat more controversial context of armed
conflicts not of an international nature.

IV. Permissible Belligerent Reprisals Under International Treaty Law
A. International Armed Conflicts

Although international humanitarian law highly restricts the freedom
to resort to belligerent reprisals in response to unlawful activity, the
employment of such measures has not been totally outlawed. In alimited
number of situations, thetreaty law issilent on reprisals, thusinferring that
their use in such instances would be lawful. It seemsthat the only remain-
ing lawful targets of belligerent reprisals are military objectives or the
armed forces of the enemy. One commentator, Nahlik, viewsthe failure to
include a proposed general prohibition of reprisalsin Protocol | as having
left open “a chink through which awolf would be able to penetrate into our
sheep-fold,” meaning that an interpretation in bad faith might expose cer-
tain persons or objects to reprisals. 18 He enumerates the following as not
covered by any specific reprisal prohibition: the remains of the deceased;
enemies hors de combat; members of the armed forces and military units
assigned to civil defense organizations; women and children vulnerable to
rape, forced prostitution, or indecent assault; and undefended localities and
demilitarized zones.!®

While one can make such an interpretation, an instrument whose ulti-
mate goal is one of “protecting the victims of armed conflicts’1?° could

118. Nahlik, supra note 88, at 56-57.
119. Id. at 56.
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hardly sanction taking such reprisals, particularly against those in the
fourth category. The Commentary to Protocol | states clearly that the
Geneva Conventions and Protocol | “incontestably prohibit any reprisals
against any person who is not a combatant in the sense of Article 43 and
against any object which isnot amilitary objective.”21 Nahlik here prob-
ably seeks to show the desirability of a general prohibition on reprisals,
rather than to give specific examples of actual lawful reprisals.

Although the preponderance of literature on this issue concludes that
military objectives and enemy armed forces are the only permissible tar-
gets of lawful belligerent reprisals,'?? one may assert that such a general
rule applies only to land warfare, and that in instances of naval or air war-
fare, there is considerably more scope for the taking of reprisals. Part IV
of Protocol I, which contains all the reprisal prohibitions (except those in
Article 20), also contains an important provision, which states:

The provisions of this Section [Part IV] apply to any land, air or
sea warfare which may affect the civilian population, individual
civilians or civilian objects on land. They further apply to al
attacks from the sea or from the air against objectives on land but
do not otherwise affect the rules of international law applicable
in armed conflict at sea or in the air.123

One author would view this provision as implying that the prohibi-
tions on reprisalsin Protocol | “do not apply to ship-to-ship, ship-to-air or
air-to-air combat unlessthat hasan incidental effect on civiliansor civilian
objectsonland.”1?* Inthisregard, he continues, it may be possible to make
enemy merchant ships or civilian aircraft the objects of belligerent repris-
als.1?> Thisdivergence between the law of land warfare and that of air and
naval warfare has been criticized on the grounds that “the civilian persons
and objects Protocol | seeks to protect against reprisals require protection
in the air and at seajust asthey do on land.”1?® While it would be clearly
unlawful to make merchant ships or civilian aircraft the objects of attack,

120. Protocoal I, supra note 87, pmbl.

121. ComMENTARY TO THE ADDITIONAL ProTOCOLS, Ssupra note 104, at 987.

122. See, eg., id. at 627; Hampson, supra note 38, at 828-29; Greenwood, The Twi-
light of the Law of Belligerent Reprisals, supra note 19, at 65; Draper, supra note 27, at 35;
Bristol, supra note 29, at 401.

123. Protocoal I, supra note 87, art. 49(3).

124. Greenwood, The Twilight of the Law of Belligerent Reprisals, supra note 19, at
53-54.

125. Id. at 54.
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it cannot be stated conclusively that such cannot be made the objects of a
reprisal attack, especially in light of the fact that “there are hardly any spe-
cific rules relating to sea or air warfare, and insofar as they do exist, they
are controversial or have fallen into disuse.” 1?7 It isworth noting Green's
approach, while not conclusive, to the shortcomingsin air warfare laws:

It must be remembered at all times that, where there are no spe-
cificrulesrelating to air warfare as such, the basic rules of armed
conflict . . . aswell asthe genera rules governing land warfare
and the selection of targets, are equally applicable to aerial
attacks directed against enemy personnel and ground or seatar-
gets. 128

The only residual means of reprisal are said to consist of “either the
unlawful use of alawful weapon or the use of an unlawful weapon.” 1
Because armed forces and military objectives are legitimate targets under
thelaws of armed conflict, it isthe choice of weapons and methods of com-
bat that would form the unlawful aspect of any reprisal action taken against
them. Those taking reprisals may not disregard restrictions on weapons or
methods of warfare in place specifically to protect certain groups of per-
sons, where those categories of persons are already immune from reprisals
by virtue of belonging to that category. For example, Article 4, paragraph
2, of the Mines Protocol outlaws the laying of mines in areas that contain
aconcentration of civilians, such as a city, town, or village.13® While this
rule covers a method of warfare, it may not be broken by way of reprisal
because this would be in contravention of the prohibition on reprisals
against the civilian population as set down in Article 51, paragraph 6, of
Protocol I. Where the prohibited weapons or means of warfare have no
effect on protected persons, however, the question as to whether they

126. Andrew D. Mitchell, Does One Illegality Merit Another?: The Law of Bellig-
erent Reprisalsin International Law, 170 MiL. L. Rev. 155, 170 (2001).

127. ComMENTARY TO THE ADDITIONAL ProTOCOLS, supra note 104, at 606. Mitchell
points out that the San Remo Manual on International Law Applicable to Armed Conflicts
at Sea (Louise Doswald-Beck ed., 1995), “which represents the only major attempt to
restate the law of armed conflicts at sea,” failed to deal in any way with the issue of bellig-
erent reprisals. Mitchell, supra note 126, at 170 n.78.

128. LedieC. Green, Aerial Considerationsin the Law of Armed Conflict, in Essays
oN THE MoDERN LAw oF WAR 577, 594-95 (1999).

129. Hampson, supra note 38, at 829.

130. 1980 Mines Protocol supra note 115; see Kalshoven, Belligerent Reprisals
Revisited, supra note 89, at 70.
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might be employed by way of reprisal in response to prior unlawful action
is somewhat more difficult to answer.

The employment of prohibited weapons or methods of combat will
first and foremost be a breach of the particular treaty that established the
illegality of their use. Article 60, paragraph 2, of the Vienna Convention
on the Laws of Treaties establishesthat “amaterial breach of amultilateral
treaty by one of the parties entitles . . . a party specialy affected by the
breach to invoke it as a ground for suspending the operation of the treaty
in whole or in part in the relations between itself and the defaulting
state.” 131 Paragraph 5 of that same article makesit clear, however, that this
rule does not apply to “provisions relating to the protection of the human
person contained in treaties of a humanitarian character, in particular to
provisions prohibiting any form of reprisals against persons protected by
such treaties.” 13 Therefore, one may lawfully disregard a rule that does
not protect the human person and is found in a treaty of a humanitarian
character when a previous materia breach by the other party already sus-
pended the operation thereof. In such acase, thereisno need to justify this
breach with the excuse of reprisal, as the responding party was no longer
bound by that particular set of laws. Kalshoven points out that the suspen-
sion of the operation of atreaty or apart thereof goes further than areprisal
asit “effectively freesthe ‘ party specially affected’ from all its obligations
connected with the suspended (part of the) treaty.” 133

Where atreaty or part thereof may not be suspended in response to a
material breach, the rules of that instrument may be abandoned by way of
belligerent reprisal provided the target of that action iseither enemy armed
forces, military objects, or, asis most likely, acombination of both. More-
over, this reprisal must obey the customary rules governing resort to
reprisals: there must have been aprior violation; the reprisal must be for
the purpose of enforcing compliance with the law; it must cease when the
illegality has ended; and as the International Committee of the Red Cross

131. ViennaConvention onthe Law of Treaties, art. 60(2), opened for signature May
23, 1969, entered into force Jan. 27, 1980, 1155 U.N.T.S. 331 [hereinafter Vienna Conven-
tion], reprinted in 8 1.L.M. 679 (1969).

132. Id. art. 60(5).

133. Kalshoven, Belligerent Reprisals Revisited, supra note 89, at 71.
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has re-affirmed, such aresort to reprisals must bein full observance of the
established principles of subsidiarity, proportionality, and humanity.'34

On this issue, discussion frequently reverts to the 1925 Protocol for
the Prohibition of the Use of Asphyxiating, Poisonous or Other Gases, and
of Bacteriological Methods of Warfare.13® Upon ratification of thisinstru-
ment, numerous States parties made reservations stipulating that they
would cease to be bound by the provisions of the Gas Protocol when an
enemy State, who had also ratified, acted in disregard of the rules set down
therein.’3 The effect of these reservations is that the Gas Protocol has
been reduced to operating on the basis of reciprocity, a notion that sits
uncomfortably within the realm of modern international humanitarian law,
and that is not subject to those customary restrictions placed on the use of
reprisals. What of asituation in which abelligerent isavictim of unlawful
conduct that is not in breach of the Gas Protocol: may that party retaliate
by way of areprisal which violates that instrument? Greenwood asserts
that because the reservations serveto “undermine, if not destroy, any abso-
lute character the prohibitionsin the Gas Protocol might have possessed|,]
. . . measures derogating from those prohibitions might also be justified
under the doctrine of reprisals.” 13’ He also points out that the fact that a
belligerent may not normally have ready accessto prohibited weapons hin-
ders any resort to the use of such armaments for the purpose of reprisal .138

When discussing the subject of weapons and means of warfare, one
cannot avoid the omnipresent spectre of nuclear weapons. Without argu-
ment these are the ultimate weapons of mass destruction; their deployment
has had and would again have, if used, devastating effects for the whol e of
humanity. Whilethe nuclear debate isdemonstrably broader than theissue

134. CoMMENTARY TO THE ADDITIONAL ProOTOCOLS, Supra note 104, at 984.

135. Protocol for the Prohibition of the Use of Asphyxiation, Poisonous or Other
Gases, and of Bacteriological Methods of Warfare, signed June 7, 1925, entered into force
Feb. 8, 1928 [hereinafter Gas Protocol], 94 L.N.T.S. 65 (1929), reprinted in THe LAws oF
ARrmED CoNFLICT, Supra note 115, at 115.

136. For alist of ratifications and reservations, seeid. at 121-27. On 10 February
1978, Ireland withdrew the reservation it made to the 1925 Gas Protocol upon ratification
of that instrument on 29 August 1930. Id. at 118.

137. Greenwood, The Twilight of the Law of Belligerent Reprisals, supra note 19, at
54.

138. Id. at 65.
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of belligerent reprisals, for the sake of completeness, this article must
briefly address the issue here.

In its advisory opinion on the issue of nuclear weapons, the Interna-
tional Court of Justice (ICJ) stated that it did not haveto “ pronounce on the
guestion of belligerent reprisals save to observe that in any case any right
of recourse to such reprisals would, like self-defence, be governed inter
alia by the principle of proportionality.” 13 Any use of nuclear weaponsin
reprisal would invariably come into conflict with the customary principle
of proportionality. Envisaging anuclear reprisal being proportional to any
prior unlawful non-nuclear act is quite difficult. Singh and McWhinney
state that the use of nuclear weapons“asareprisal for any normal violation
of the laws of war would clearly be excessive.”*° In this respect, Lauter-
pacht has maintained that resort to the use of nuclear weapons “must be
regarded as permissible as a reprisal for its actual prior use by the enemy
or hisalies.” 4 Advocating the use of reprisals-in-kind would satisfy the
proportionality requirement, but any contemporary use, it may first seem,
would run afoul of the numerous reprisal prohibitions set down in the
treaty law of armed conflict. The negotiations leading to Protocol I, how-
ever, were carried out on the basis that any reference to weapons applied
only to conventional weapons, and not to nuclear weapons. This so-called
“nuclear understanding” led to States entering a number of declarations
upon the signing of Protocol |, to the effect that the instrument did not
place any restrictions on the use of nuclear weapons.'#?

Singh and McWhinney have discussed the subject of nuclear reprisals
vis-&vis the protections offered by the Geneva Conventions, in which no
such understanding seems to have existed. They would maintain that

if the first user of nuclear weapons destroys protected persons
and property, there would appear to bejustification toretaliatein

139. Adviosry Opinion, Legality of the Threat or Use of Nuclear Weapons, 1996
1.C.J. 226, 259, para. 46 (July 8).

140. NAGENDRA SINGH & EpwarD McWHINNEY, NUcLEAR WEAPONS AND CONTEMPO-
RARY INTERNATIONAL Law 172 (Dordrecht/Boston/L ondon 1989).

141. 2L assa OppeENHEIM, INTERNATIONAL LAw 350-51 (Hersch Lauterpacht ed., 7th ed.
1952). Oppenheim also held the somewhat contentious view that a nuclear reprisal “may
bejustified against an enemy who violates the rules of the law of war on a scale so vast as
to put himself altogether outside the orbit of considerations of humanity and compassion.”
1d.

142. See, for example, the understanding of the United States made on signing Pro-
tocol I, reprinted in DocumeNTs oN THE LAws oF WAR 512 (Adam Roberts & Richard Guelff
eds., 3d ed. 2000).
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kind, both as a measure of self-defence and in reprisal, even
though the provisions of the Geneva Conventions were being
violated. This would appear a warranted conclusion because,
short of surrender to the first user of these prohibited weapons,
the victim would haveretaliation in kind asthe only remedy. As
thefirst user would be clearly guilty of acrime, to allow him the
laurels of victory by surrendering to him with a stockpile of
nuclear weapons, which cannot be used by the victim for fear of
violation of the provisions of the Geneva Conventions, would be
to encourage the first use of the prohibited weapon. Thus, short
of destruction of the human race and the world, the only permis-
sible use of thermo-nuclear weapons would appear to be retalia-
tion inkind alone.1*3

Advocating an approach based on reciprocity, these writers seem to
focus on military supremacy, rather than humanitarian concerns, as evi-
denced when they speak of alowing the enemy “the laurels of victory by
surrendering to him.”1# These authors understand the difficulty of fitting
the use of nuclear weapons into the framework of legitimate belligerent
reprisals; they discussretaliation in kind, as opposed to reprisal in kind, as
the only remedy available. Belligerent reprisals are a sanction of the laws
of war primarily; any remedying characteristic must be subordinate to this
central function. In the event of a nuclear confrontation, the doctrine of
belligerent reprisals, if it was even raised, would offer littlejustification for
the use of these weapons of mass destruction.

Because the mgjority of the literature on belligerent reprisals focuses
on those reprisals that are prohibited, thereis little discussion on the issue
of permissible reprisals during international armed conflicts. Only afew
commentators, notably Greenwood and Kalshoven, have broached this
thorny issue. Perhapswritershave deliberately avoided theissue, asit was
by the drafters of the Hague Conventions of 1899 and 1907, in fear that
such a discussion “might be interpreted as a legitimation of their use.” 14
Although the law of naval and air warfare does seem to leave room for
reprisals, one may conclude that in any land operations of an international
armed conflict, the sphere of permissible belligerent reprisalsis limited to

143. SINGH & McWHINNEY, supra note 140, at 174.
144. 1d.
145. KALsHOVEN, BELLIGERENT REPRISALS, Supra note 3, at 67.
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the use of certain prohibited weapons or methods of warfare against mili-
tary objectives, including the armed forces of an enemy belligerent.

B. Internal Armed Conflicts

Thetreaty law on the use of belligerent reprisals during non-interna-
tional armed conflicts is notorious by its absence. Apart from the reprisal
prohibitions contained in the 1954 Hague Convention on Cultural Property
and the 1996 Amended Mines Protocol, there are no other express treaty
provisions restricting the use of reprisalsin internal armed conflicts. Nei-
ther common Article 3 of the 1949 Geneva Conventions'#® nor Additional
Protocol 11 to those conventions,14 the veritable nuclei of the law of inter-
nal armed conflicts, contain any reference, prohibitory or otherwise, to bel-
ligerent reprisals. This section examines that treaty law pertaining to
internal conflicts and seeksto decipher the treatment, if any, of theissue of
belligerent reprisals within that regime.

Article 3, common to each of the 1949 Geneva Conventions, is the
only article in those landmark instruments that deals in any way with the
issue of non-international armed conflicts. This article establishes a num-
ber of rules which must be observed, as a minimum, in armed conflicts
which are not of an international character. It stipulates that persons who
aretaking no active part in hostilities “shall in all circumstances be treated
humanely.”*® To give effect to this statement, common Article 3, para-
graph 1, demands that “the following acts are and shall remain prohibited
at any time and in any place whatsoever with respect to [those] above-men-
tioned persons:

(a) violenceto life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture; (b) taking of hostages; (c)
outrages upon personal dignity, in particular humiliating and

146. See, e.g., Fourth Geneva Convention, supranote 51, art. 3 [hereinafter Common
Article 3].

147. Additional Protocol Il to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of Non-International Armed Conflicts, adopted June
8, 1977, entered into force Dec. 7, 1978, U.N. Doc. A/32/144 Annex |1, 1125 U.N.T.S. 609
[hereinafter Protocol 11].

148. Common Article 3, supra note 146 (stating in paragraph 1 that such persons
would include members of armed forces who have laid down their arms and those placed
hors de combat by sickness, wounds, detention, or any other cause; and demanding in para-
graph 2 that “the wounded and sick shall be collected and cared for”).
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degrading treatment; (d) the passing of sentences and the carry-
ing out of executions without previous judgment pronounced by
aregularly constituted court, affording all the judicial guarantees
which are recognized as indispensable by civilized peoples.1#?

The language of this article is precise and unambiguous; there is no room
for doubt as to the definite and concrete nature of the various prohibitions
laid down therein. One must ask, however, whether those strict rules in
common Article 3 can be set aside in response to a violation of those same
or other rules by an enemy to persuade the offending party to observe
them.

The International Committee of the Red Cross (ICRC) has adopted
the stance that disregarding any of this article’s provisions by way of
reprisalsis impermissible. The official commentary gives the reasoning
behind this approach:

[T]he acts referred to under items (a) to (d) are prohibited abso-
lutely and permanently, no exception or excuse being tolerated.
Consequently, any reprisal which entails one of these actsis pro-
hibited, and so, speaking generally, is any reprisal incompatible
with the “humane treatment” demanded unconditionally in the
first clause of sub-paragraph (1).1°

Although desirable from a humanitarian perspective, this interpretation is
hardly that which the signatories, who were notoriously reluctant to con-
cede to interference in their domestic affairs, would have envisioned.
States would be highly unwilling to restrict their capacity to resort to bel-
ligerent reprisals against a potential aw-breaking force that is operating
against them within their own borders; as Kalshoven observes, the
“implicit waiver of such apower cannot lightly be assumed.” ! One may

149. 1d.
150. CoMMENTARY TO THE FOURTH GENEVA CONVENTION, SUpra note 78, at 39-40. Arti-
cle 3, paragraph 1, states:

Persons taking no active part in the hostilities, including members of
armed forces who have laid down their arms and those placed hors de
combat by sickness, wounds, detention, or any other cause, shall in al
circumstances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any
other similar criteria.

Common Article 3, supra note 146, para. 1.
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also contend that the absolute nature of aparticular ruleisirrelevant where
reprisals are concerned; they consist of actions which are prima facie
unlawful, that is to say, belligerent reprisals, when taken, deliberately
break the rules. Unless there is arule that specifically outlaws their use,
reprisals, however objectionable, may for the most part legitimately con-
tinue on their (prima facie) law-breaking course.

On this issue Moir sides with the approach taken by the ICRC, con-
curring that “the protection afforded by common Article 3 would thus
accord with the position [of reprisals] in international armed conflicts.” 152
Kalshoven isabit more hesitant, drawing the safer conclusion that this dif-
ficult question cannot be satisfactorily answered.153

Rather than resolve the issue, Protocol 1l served only to add to the
uncertainty surrounding the issue of belligerent reprisalsin internal armed
conflicts. The silence in Protocol 11 on the subject of belligerent reprisals
was clearly not an oversight on the part of the delegates to the 1974-1977
Diplomatic Conference at Geneva. Nahlik points out that the draft of Pro-
tocol Il submitted by the ICRC had originally included severa reprisal
prohibitions, but that these and other provisions had to be discarded “when
it was clear that Protocal 11 could be saved only at the price of being con-
siderably shortened.” 1% Some delegates argued that the doctrine of repris-
als has no place in an internal armed conflict because reprisals are inter-
state law enforcement devices, and thus could not apply between agovern-
ment and arebel force; that arebel force might be given the power to take
reprisals against a government was seen as out of the question.>®

Once again it is necessary to consider the extent to which, if any, this
instrument might restrict the use of belligerent reprisals during anon-inter-
national armed conflict. The argument pertaining to common Article 3
regarding the absolute nature of its prohibitions has similarly been prof-
fered to support the contention that Protocol 11 contains an implicit ban on
the taking of reprisals. Article 4, paragraph 2, isan expansion of the rules

151. KALsHOVEN, BELLIGERENT REPRISALS, SUpra note 3, at 269.

152. LinpsaY MoIR, THE LAw oF INTERNAL ARMED ConrLicTs 241 (2002).
153. KALsHOVEN, BELLIGERENT REPRISALS, SUpra note 3, at 269.

154. Nahlik, supra note 88, at 64.

155. Id. at 63.
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set out by its predecessor in 1949; it prohibits“at any timeand in any place
whatsoever”:

(a) violence to the life, health and physical or mental well-being
of persons, in particular murder as well as cruel treatment such
as torture, mutilation or any form of corporal punishment; (b)
collective punishments; (c) taking of hostages; (d) acts of terror-
ism; (€) outrages upon persona dignity, in particular humiliating
and degrading treatment, rape, enforced prostitution and any
form of indecent assault; (f) slavery and the slave trade in all
their forms; (g) pillage; (h) threats to commit any of the forego-
ing acts.1%6

The ICRC, in view of the “absolute obligations” of this article, con-
tends that “there is in fact no room left at al for carrying out ‘reprisals
against protected persons.” 15’ The commentary also gives considerable
credenceto the inclusion of a prohibition against acts of collective punish-
ment; thisis seen as “virtually equivalent to prohibiting ‘reprisals’ against
protected persons.” 1% Kalshoven would favor the stance of the ICRC that
reprisals are forbidden in internal armed conflicts, but he would base his
argument on different grounds. He is not convinced that a prohibition of
collective punishment is analogous to a prohibition of reprisals; he points
out that the purpose of reprisals is not punishment but law enforcement.
Instead, he would like to see reprisals prohibited on account of “their gen-
eral futility and escalating effect.” 15

One cannot conclusively argue, however, that either common Article
3 or Protocol Il prohibit belligerent reprisals. Kalshoven reluctantly con-
cludesthat he “would not ventureto argue. . . that asa matter of law, mea-
sures resembling reprisals against the civilian population are prohibited in
internal armed conflicts.” 1% However undesirable reprisals may be from
a humanitarian perspective, a strictly legal interpretation of the foregoing
instruments would show that their use during a non-international armed
conflict is not completely proscribed. At this point in the discussion, it is

156. Protocoal 11, supra note 147, art. 4(2).

157. CoMMENTARY TO THE ADDITIONAL ProTocoLs, supra hote 104, at 1373. They
acknowledge that “[f]or reasons of alegal and political nature, there are no provisions pro-
hibiting ‘reprisals’ in Protocol I1.” 1d.

158. Id. at 1374.

159. Kalshoven, Belligerent Reprisals Revisited, supra note 89, at 78.

160. Id. at 79 (emphasis added).



220 MILITARY LAW REVIEW [Vol. 175

necessary to examine the current state of the customary international law
of belligerent reprisals to address properly the question of their legality.

V. Bdligerent Reprisals and Customary International Law

The foregoing sections have examined the extent to which the treaty
law of belligerent reprisals either prohibits or permits the use of reprisals
as a sanction of the laws of armed conflict. One must bear in mind that as
conventional law, the above provisions are only binding on the partieswho
have ratified those instruments in which the reprisal provisions are found,
except where those particular provisions are deemed to be declaratory of
customary international law. There are several other important effects that
flow from arule being characterized as one of customary international law.
In addition to binding states that are not partiesto an instrument, a custom-
ary rule must be observed even if an enemy has broken that samerule. A
party may not circumscribe a particular customary rule, which is also a
treaty rule, by denouncing the instrument in which that ruleisfound. It has
also been established that reservations to a treaty do not affect a party’s
obligations under provisions therein that reflect custom, as that party
would aready be bound by those provisions independently of that instru-
ment.1%1 This section examines the customary status of the various norms
relating to belligerent reprisals and seeks to establish which, if any, of
those rules are in fact customary norms.

A. State Practice

The Statute of the International Court of Justice in Article 38, para-
graph 1(b), describes international custom “as evidence of a general prac-
tice accepted as law.” %2 Primarily, therefore, it is State practice “which is
accepted and observed as law . . . [that] builds norms of customary inter-
national law.” 163 The acceptance that a particular rule is binding as law,
the opinio juris, must accompany State practice to bring about the creation

161. THEODOR MERON, HUMAN RIGHTS AND HUMANITARIAN NORMS AS CUSTOMARY LAW
7 (Oxford 1989).

162. Sratute oF THE INT'L CourT oF Justice art. 38, para. 1(b).

163. MEeron, HumaN RiGHTS AND HumANITARIAN NoRMS As CusTOMARY LAw, supra
note 161, at 1.
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of custom. In the context of belligerent reprisals, as in many other con-
texts, accurately establishing State practice is often difficult.

The ICTY acknowledged this problem in the infamous Prosecutor v.
Tadi¢ case:

When attempting to ascertain State practice with aview to estab-
lishing the existence of a customary rule or general principle, it
isdifficult, if not impossible, to pinpoint the actual behaviour of
the troops in the field for the purpose of establishing whether
they infact comply with, or disregard certain standards of behav-
iour. Thisexamination isrendered extremely difficult by thefact
that not only is access to the theatre of military operations nor-
mally refused to independent observers (often even to the ICRC)
but information on the actual conduct of hostilitiesiswithheld by
the parties to the conflict; what isworse, often recourseishad to
misinformation with a view to misleading the enemy as well as
public opinion and foreign Governments.164

In the context of the present article, the term “reprisal,” despite having a
highly-specific legal meaning, frequently surfaces in NGO reports and in
media dispatches to connote the broader notion of retaliation, which exac-
erbates this difficulty.

Although a comprehensive assessment of the State practicerelativeto
belligerent reprisals is outside the scope of this article, it is necessary to
make a number of observationson thisissue. First, the International Court
of Justice has addressed this specific issue, holding that “[it] does not con-
sider that, for aruleto be established as customary, the corresponding prac-
tice must be in absolutely rigorous conformity with the rule.”1%5 This
finding allows a certain latitude between the rules and the practice. Inthis
respect, Meron has observed that “for human rights or humanitarian con-
ventiong[,] . . . the gap between norms stated and actual practice tends to
be especialy wide.” 16 Where the practice is completely at odds with the
rulein question, however, it isobviousthat therule has not crystallised into
custom. Second, some have argued that the motives of the State in ques-

164. Prosecutor v. Tadi¢, No. IT-94-1-AR2, para. 112 (Oct. 2, 1995) (Appeals Cham-
ber).

165. Military and Paramilitary Activities (Nicar. v. U.S.), 1986 |.C.J. 98 (June 27)
(Merits).

166. MEeron, HumaN RiGHTS AND HumANITARIAN NoRMS As CusTOMARY LAw, supra
note 161, at 43.
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tion areirrelevant in determining opinio juris; “What countsisthat a State
has openly taken position or revealed a sense of legal obligation, regardless
of the underlying motivation.”16” Finally, the relevance of State practice
has been qualified as being only “a subsidiary means whereby the rules
which guide the conduct of States are ascertained.” 168 Baxter advocates
that “[t]he firm statement by the State of what it considersto betheruleis
far better evidence of its position than what can be pieced together from
the actions of that country at different times and in a variety of con-
texts.” 169

On the subject of belligeren