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THE SIXTEENTH ANNUAL EDWARD H.
YOUNG LECTURE

A BICENTENNIAL VIEW OF MILITARY—
CIVILIAN RELATIONS

by Donald N. Zillman

The Judge Advocate General’s Corps has been fortunate to
have a series of outstanding officers and attorneys leading the
Corps through the years. The Edward H. Young Chair of
Legal Education, established at The Judge Advocate Gener-
al’s School in 1972, recognizes Colonel “Ham” Young’s con-
tribution to the establishment of the first JAG School during
World War II and the reestablishment of the School at Fort
Mpyer during the Korean conflict. Colonel Young graduated
from the United States Military Academy in 1918, with a

i as a second I , Infantry. He served with
the Army of Occupation in Europe after World War I, and for
the next eighteen years served in various infantry assignments
and as a White House Aide during the Coolidge and Hoover
administrations. In 1936, he was detailed to The Judge Ad-
vocate General’s Department, and completed the requirements
for the juris doctor degree over the next two years. He then
becarne an Assistant Professor of Law at the United States
Military Academy, where he wrote two textbooks on consti-
tutional law. In 1942, he was appointed Commandant of the
first The Judge Advocate General’s School, at the National
Law School in Washington, D.C. He remained as Comman-
dantwhen the school transferred to the University of Michigan
Law School in Ann Arbor seven months later. Colonel Young
later served as Theater Judge Advocate of the United States
Forces China, and as legal advisor to the United States Em-
bassy and to the Far East United Nations War Crimes Com-
mission. Colonel Young was a member of the first Judicial
Council, which heard court-martial appeals immediately be-
fore Congress passed the Uniform Code of Military Justice,
and in 1950 he reactivated The Judge Advocate General's
School at Fort Myer, Virginia. Colonel Young retired in 1954,
and passed away in November, 1987.

On September 24, 1987, Professor Donald N. Zillman of
the University of Utah College of Law presented the sixteenth
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Edward H. Young Lecture, discussing military roles and is-
sues under the Constitution. Professor Zillman is a former
Judge advocate who served on the faculty of The Judge Ad-
vocate General’s School. He has also been a Professor of Law
at Arizona State University, Special Assistant Attorney Gen-
eral for the State of Arizona, and Director of the Energy Law
Center at the University of Utah. Professor Zillman currently
is a tenured Professor of Law and Director of Graduate Stud-
ies at the University of Utah. He has focused on military law,
torts, and energy law in his teaching and has published nu-
merous books and articles. His presentation provided an es-
pecially timely contribution to military legal education in the
year we celebrated the Bicentennial of the United States Con-
stitution.

I. INTRODUCTION

The topic for the 1987 Ham Young Lecture is certainly a natural
in this bicentennial year. I want to look at the military aspects of the
drafting of the Constitution, The military and its relationship to the
new civilian government were major concerns of the Framers during
those hot months in Philadelphia 200 years ago.

I would like to spend a good portion of time on the constitutional
drafting sessions themselves. What were the military problems as
perceived by the founders? What choices did they face? What eventual
resolution did they reach to provide for military forces within a ci-
vilian government? From that background, what have 200 years of
change wrought in that original structure? Which of the original
problems continue as problems today? Which have vanished? What
new developments have come along? Finally, I want to offer some
thoughts about the relationship between military and civilian au-
thority in contemporary America. These and other military-civilian
relations matters strike me, as a civilian but a former member of the
Corps, as among the most important constitutional and legal problems
facing our society.

I begin with three assumptions. The first is that we, ag a nation,
want all of the military power that is necessary to achieve a broad
variety of objectives. We may disagree as to the specifics of some of
those objectives but there is no doubt that a significant military pres-
ence (a “world class” one, if you will) is desired by the large majority
of the American people. The second assumption is that this fact is
not likely to change within our professional lifetimes. As much as we
would desire a world of guaranteed peace and harmony between na-
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tions, I think we need only read the morning paper or look at the
evening news to see that we are still a considerable distance from
that point. The third assumption, and the one closest to the heart of
my topic, is that we support the principle of civilian control of the
military establishment. While we state that as a received truth, one
of the points that I hope to make is there are many aspects to military-
civilian relations. Many of them, I think, are overlooked.

II. THE FRAMERS AND THE MILITARY

We return to Philadelphia in the Summer of 1787. The drafters of
the Constitution assembled, but were not entirely sure where they
were going. One of the fascinating aspects of our constitutional history
was that there was no clear charter to the drafters of the Constitution
that they were to scrap the Articles of Confederation then governing
the post-revolutionary American society and write a new Constitu-
tion. That result evolved and was opposed by many members of society
and some members of the Convention itself. The entire proceeding,
to use the Duke of Wellington’s description of Waterloo, was indeed
a “close run thing.” At numbers of points, the entire Convention could
have fallen apart over fundamental differences between individuals
and between state interests. While we can look back on it now and
assume the certainty of the result—that the brilliant document that
was the Constitution would be created by that body—that was by no
means certain to the drafters at the time. They went through the
struggles that we might have had if we were in their position, and
probably left the Convention not entirely certain whether they had
done a good thing.

The Convention faced four significant matters in structuring mil-
itary-civilian relations in the new Constitution. The first was whether
to have civilian control over whatever military establishment there
was, The second was how permanent the military establishment should
be. Do we create a standing Army and a permanent Navy? The third
consideration was what division of military powers should exist be-
tween the civilian branches of the federal government (most signif-
icantly, the Congress and the President)? Lastly, what should be the
division of responsibilities between the state governments (the fra-
mers of the new federal union) and the federal authority?

As we look at the background to 1787, we see a very significant
public concern with matters military. The nation was less than five
years removed from the Revolution and the peace settlement. The
considerable majority of the participants in the Convention were either
military participants in the War or closely involved in state govern-
ment and the running of the military establishment during the War.

3
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That revolutionary background brought forth clearly the leader of the
new nation, Any discussion of the new president or chief executive
focused on George Washington. It is interesting to speculate whether
any other background than commander of the victorious army in the
Revolution could have so elevated George Washington. Would he have
reached that stage as one politician among others in the Continental
Congress? Could he have reached that position as Virginia planter
or businessman? Could he have reached that position as a significant
intellectual force? I rather doubt it. The crucial factor in the preem-
inence of Washington was his military leadership.

By way of further background, several uncomfortable military sit-
uations faced the new nation. The British remained in some of the
forts to the west. They remained in Canada. The Spanish were in
Florida. Louisiana and the Mississippi River remained in foreign
control. The Indian tribes were not entirely subdued. Several states
were in a state of, if not disorder, at least threatened disorder. Putting
these factors together, military choices could be very significant for
the new nation,

Let us examine then the constitutional resolution of the four issues
that I have just suggested: (1) civilian control, (2) the standing army,
(3) the presidential-congressional division of power, and (4) the state-
federal division of power. We begin with civilian control. Almost all
of the framers were clear there would be something that we would,
today, call civilian control—the civilians would run the military es-
tablishment. The argument tended to be over details. The principle
was assumed. The background goes back to England in the 17th
century. The English Bill of Rights firmly rejected placing military
power entirely in the King, or, even worse, in a general. Section six
of the Bill of Rights stated that “raising or keeping a standing army
within the kingdom in time of peace, unless it be with consent of
parliament, is against law.”?

That view carried over to the colonies. Thomas Jefferson, writing
in 1774, complains of King George having made the military power
in the new colonies superior to the civil.? The Virginia Declaration
of Rights, two years later, contains language “that Standing Armies,
in time of peace, should be avoided as dangerous to liberty; and that,
in all cases, the military should be under strict subordination to, and

*1 Wm. & Mary, ch. 2 (16 Dec. 1689), reprinted in | The Founder’s Constitution 433
(ed. P. Kurland and R. Lerner 1987). [hereinafter Kurland).

*Thomas Jefferson, A Summary View of the Rights of British America, July, 1774,
reprinted in | Kurland, supra note 1, at 440

4




1988] YOUNG LECTURE

governed by, the civil power.”® That language carries over to the
Declaration of Independence’s language that, in keeping standing
armies without the consent of the legislature, King George rendered
the military independent of, and superior to, the civil power.

Out of that background came the constitutional provisions dividing
military power between the Congress and the President. These offi-
cials will be civilians chosen through an elected political process of
cne sort or another. The Constitution itself mandates no military
officers.

The debate in Convention touched a number of points. On June 1st,
Mr. Wilson worries about the presidency, fearing presidents start
sounding like the British monarch, King George III, against whom
the War had just been fought. He worries the British monarch ex-
ercises such legislative prerogatives as the powers of “war and peace.”*
Several months later, on August 20th, Mr. Pinckney submits to one
of the drafting committees a proposal to include in the Constitution
language that “the military shall always be subordinate to the Civil
power.”® Faor reasons that are not entirely clear, this language falls
by the wayside. Neither the Constitution nor the Bill of Rights in-
cludes language of civilian supremacy over the military. But clearly,
that message is impliedly endorsed in the drafting sessions, the Con-
stitution, the ratification debates, and the Biil of Rights that follows.

The second issue is the permanence of the military establishment.
Should the nation have a standing army? “Standing army” is the
phrase used in debate after debate, in writing after writing at the
time. The background from English history already has been men-
tioned. Parliament feared an army might exist without proper civilian
supervision and without proper civilian authority to terminate it if
an Army seemed inappropriate. George Washington, in 1783, shortly
after the end of the Revolution, gives his opinion on what sort of
military establishment is needed. Washington concedes that probably
it is “indispensably necessary” to have at least some small permanent
establishment manning the coastal forts and guarding a few of the
frontier posts. Beyond that, Washington hopes that nothing else is
necessary. He opposes the large permanent standing army as dan-
gerous to the liberties of the country ®

*Virginia Declaration of Rights, June 12, 1776, § 18, reprinted in I Kurland, supra

note 1, at 7.
M. Farrand, I The Records of the Federal Convention of 1787, at 58 (L911) (all

extracts from James Madison’s Journal).

SIT id. at 341.

s e Washi on a Peace May 2, 1783, reprinted

in IIT Kurland, supra note 1, at 128-29
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The constitutional drafters essentially compromised on the issue.
They gave Congress the discretion to create the Army and the Navy.
The armed forces are not constitutional mandates. The drafters also
recognized the need for time limitations on Army expenditures. Con-
gress must reauthorize Army expenditures every two years. On the
other hand, in these provisions there is the implied recognition of
military permanence. The debate of the drafters gives a flavor of this.
Mr. Mason of Virginia, on the 18th of August, opposes the standing
army in peacetime except for the few garrisons, borrowing the George
Washington concept.” Elbridge Gerry, one of the strong opponents of
a too-grand federal scheme, remarks that there is “no check here agst.
standing armies in time of peace.”® Gerry’s proposal, one of the no-
torious moments of the convention, is that no more than two or three
thousand men would be allowed in the standing army.® He wants to
write that into the Constitution itself. At that point it is rumored,
that General Washington, in the presiding chair, leans over and tips
off General Pinckney to say this is satisfactory so long as any invading
force also agrees to keep their army to no more than a few thousand.
The Gerry motion dies amidst laughter and ridicule, the incident
again suggestive of the influence of Washington as the leader, both
politically and militarily, of the proceedings. On September 5th, Mr.
Gerry comes back, objecting to the proposal that no appropriation for
the army shall be for more than two years. Gerry suggests cutting
that down to one year.'® That is debated and rejected. In the final
days of the session, some of the members of the Convention, very
much torn in their own minds over the direction of the debate, focus
heavily on some of the military provisions. Mr. Randolph objects on
September 10th to the lack of a prohibition of a standing army.!! Four
days later, Colonel Mason weighs in. He's not absolutely certain that
he wants the prohibition on standing armies, but he'd like some stronger
language about the dangers of the standing army.!? He tries to get
that language but again doesn’t succeed. The next day Mr. Gerry
again objects to the general power to raise armies and money without
limit.'* The Convention adjourns on September 17th and all three,
Randolph, Gerry, and Mason, refuse to sign the document. They re-
gard it unsatisfactory, in good part for the military reasons.

“II M. Farrand, supra note 4. at 326,
*Id. at 329,
*1d.

id, at 509,
1:1d. at 563
1d. at 616~17.
11d. at 633
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Controversy continues after the Convention. Some of the most vig-
orous debate comes when the draft is put out for ratification by the
necessary nine states, In the Virginia ratifying convention, during
the summer of 1778, the proposal is put forward that “no standing
army, or regular troops, shall be raised, or kept up, in time of peace,
without the consent of two thirds of the members present in both
houses.”!* Virginia eventually rejects the proposal. James Madison
writing to Thomas Jefferson states the opposition case. Madison states:
“I am inclined to think that absolute restrictions . . . are doubtful. . ..
Should an army in time of peace be gradually established in our
neighborhood by [Britain) or Spain, declarations on paper would have
... little effect in preventing a standing force for the public safety.”*®
In effect, practical politics will overrule any declaration in the Con-
stitution if the declaration doesn’t make military sense. That logic
carries the day.

A further suggestion comes from the anonymous commentator Bru-
tus, writing in January 1788 against the adoption of the Constitution.
He opposes standing armies and then throws in a gratuitous dig,
noting that a standing army does provide a “decent support, and
agreeable employment to the young men of many families, who are
too indolent to follow occupations that will require care and indus-
try.”*¢ Nonetheless, standing armies were authorized and remain with
us today.

The third of the great issues before the drafters was the division
of powers between Congress and the President. We've already seen
that resolution of the civilian control issue gave both of these a major
say in military policy in the country. The British experience again
troubled the drafters. The fear was that the king exercised far too
much power over the military. Blackstone's Commentaries describe
the king as having “the sole prerogative of making war and peace.””
The limited Parliamentary power of financial control was not always
exercised sufficiently. The Constitutional Convention crafted the del-
icate balance of authority between President and Congress that con-
tinues to delight and trouble us today. The President is given the
power of commander-in-chief. The President is given the power of
appointment of officers. The President is given some role in legislative
affairs—to recommend to the Congress such measures as seem ap-

“Virginia Ratifying C , Proposed A to the C June
27, 1788, 9th Proposed Amendment, reprinted in I Kurland, supra note 1, at 474.

1] Kurland, supra note 1, at 477

*Brutus, No, 9. January 24, 1788, reprinted in [II Kurland, supra note 1, at 149,

1 W. Blackstone, Commentaries 249,
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propriate. The President is given substantial authority in foreign
policy. The Congress is given the power to declare war. The Congress
is given the power to create, establish, and maintain the Army and
Navy. The Congress is given significant authority over the militia.
Any good lawyer would appreciate the considerable potential for ten-
sion in this division of responsibility. Yet the drafters certainly avoided
the British fear of putting all of the military authority in one civilian
or in one civilian office.

The debates at the Constitutional Convention on this issue are very
vigorous, On June 1st, Mr. Pinckney, in the discussion of the nature
of the presidency, says he's generally afraid of executive powers, par-
ticularly as they may extend too far in war and peace issues.'® Mr.
Rutledge concurs with that position. Mr. Wilson adds that he fears
the president starts to look like the British king, against whom the
Revolution has just been fought. On June 4, Mr. Gerry comments on
the curious proposition to create three chief executives, a multi-headed
presidency as it were. Gerry, for once taking a more federalist pro-
military position, says he's very uncomfortable with the concept of a
“general with three heads.”*® Interesting discussion follow. Suppose
war breaks out in South Carolina—will the South Carolina president
put all the troops down there when the Massachusetts president says
they should be up in Massachusetts and the New Jersey president is
a little uncertain where they should be? That doubt helps defeat the
proposition for the three-headed presidency.?® On July 20th, Mr. Ran-
dolph again raises executive abuse of power. He fears such abuse,
“particularly in time of war when the military force, and in some
respects the public money, will be in [the president’s] hands.”?' The
debate shifts to the war-making authority itself Mr. Pinckney is
concerned with giving too much power to the legislature. Legislative
“proceedings were too slow.”?? Military matters require quick atten-
tion very often. The House, in contrast to the Senate, Mr. Pinckney
feels, is too large a body to engage in intelligent debate over war-
making authority. Mr. Butler urges giving the power to the president.
He says the president “will not make war but when the Nation will
support it.”?? Debate follows on whether to change the language,
“make” war to “declare” war? Mr. Gerry checks in every now and
then with his concern about abuses of power, particularly by the
president. Mr. Mason opposes too much power in the president in war

I M Farrand. supra note 4, at 64-83,
14, at 97

“1d,

11 id. at 67

“Id. at 318

>1d.
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matters because he's not safely to be trusted with it. This is the eynical
view of government coming out of the revolutionary experience. Ma-
son’s position is, let's make war hard to make and peace easy to
make

The debate goes on in the ratifying conventions in 1788. At the
Virginia convention, Mr. Mason speaks of the danger of the president
actually commanding the forces. Having made the president com-
mander-in-chief, does this mean that he gets on the white horse and
goes out to lead the troops? There are two risks seen in that. First,
he may not be any good. A civilian, hopeless in military matters, will
be a disaster to the country. Second, just the flip side—the president
may be very good indeed as a commander-in-chief. Suddenly all power
starts coming to the commander-in-chief; Congress falls by the way-
side, state power falls by the wayside, and you have a Caesar in
American clothing. Mason proposes requiring the permission of both
Houses of Congress before the president actually exercises field com-
mand.?® The proposal fails in the Virginia convention.

The North Carolina ratifying convention has a different concern.
Should the Constitution give greater power to Congress over the con-
ducting of military campaigns? Mr. Miller proposes that Congress
should have the authority to “direct the motions of the army.”® Do
we fight in this pasture or the next one? Mr. Spaight, one of the
drafters of the Constitution, remarks that this would have been a
clear formula for disaster in the Revolutionary War. The proposal for
greater congressional power fails in the ratifying convention.

The fourth consideration for the drafting convention is the military
relationship between the federal government and the states. In look-
ing back 200 years, it seems curious that these are the military issues
that take most of the time of the drafters. Some of the significant
provisions get very little consideration. Someone drafts the initial
proposal, and the members approve it with little change and very
limited debate. Not so0 the provisions involving the militia. That was
as hot a topic as there was.

Debate begins from the background of the militia tradition in the
states. Some of that is borrowed from England. The new federal gov-
ernment threatens the whole minuteman tradition, the concept of
groups of lecal citizens getting together to form the military power,
whether against the Indians or for wars against the European powers.
The Virginia Declaration of Rights of 1776, right at the start of the

#1d. at 318,
[V Kurland, supra note 1, at 7,
#1d, at 8.
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Revolutionary War, states that “a well-regulated Militia, composed
of the body of the pecple, trained to arms, is the proper, natural, and
safe defence of a free State.®” The contrast is to that great fear of
many of the drafters—the standing army.

The Massachusetts Constitution of 1780 reflects the political nature
of the state militia. The document provides: “The Captains and sub-
alterns of the militia shall be elected by . . . their respective compa-
nies.” We sit down and we vote who is going to run the company.
Higher officers are elected by their subordinates; major generals are
appointed by the legislature.?® If you seek a formula for bringing
politics into your military bodies, I can’t think of a better one than
that. Politics will decide who should be running the lower unit and
who should be contralling the entire body.

A second factor in the debate at Convention is the memory of the
Revolutionary War and the very mixed success with state-controlled
troops throughout. Alexander Hamilton, writing in 1778, in the midst
of the War, complains particularly about the Continental Congress.
He says their “conduct with respect to the army especially is feeble,
indecisive, and improvident.” Their failures to provision and “whims-
ical favouritism in their promotions” have hurt the Army.?® Hamilton
observes: The confederation gives the states too much influence in
the affairs of the army. Some of the troops would obey their own
state’s direction rather than the national congress.*®

At the Convention, the drafters are aware of the continuing need
for military power. There are threats from foreign governments—the
British and Spanish. There are the continuing Indian concerns. Thirdly,
there is major concern over insurrections in the states. From this
comes the feeling that one focus of national military power has to be
keeping different states off each other's backs and keeping some es-
tablished government within existing states. Mr. Randolph, on May
29th, early in the Convention, worries about “dissentions between
members of the Union” and “seditions in particular states” under the
existing confederation.*! On June 8th, Mr. Gerry worries about taking
power away from the militia. He fears a federal legislative power to
control the state militia, believing that it would extend to the regu-
lation of the militia, a matter on which the existence of the states

“Virginia Declaration of Rights, June 12, 1776, sec. 18, reprinted in 1 Kurland
supra note 1, at 67,

“"Massachusetts Constitution. 2 March 1780, Executive Power X, reprinted in |
Kurland, supra note 1. at 87

1 Kuland, supra note L. at 149

“Id, at 150

'1M. Farrand, supr note 4, at 18
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might depend.®? On July 5th, Gouverneur Morris, urging unity in the
area, notes that if we can’t come up with a new constitution, the
“scenes of horror attending civil commotion can not be described,”*
Mr. Gerry has a further concern in the area, the formation of new
states beyond the original thirteen. He offers the fascinating propo-
sition that no more than thirteen further states ever be admitted to
the union.** Why? The danger is the new states will outweigh the
old? The focus again is state versus state. The drafters expend con-
siderable time on federal regulation and discipline of the militia.
General Pinckney favors some but not too much uniformity. Herecalls
that during the Revolutionary War the “dissimilarity in the military
of different States had produced the most serious mischiefs” on the
battlefield.® Mr. Dickinson, weighing in on the other side, says the
states never should give up their power and authority over the mi-
litia %®

Out of this the drafters fashion another compromise between the
states rights view and the national authority view. By and large, the
national authority gets the better of it. Congress, among its powers,
has the authority to call the militia into federal service for specified
purposes. The purposes are repelling invasions, executing the laws,
and suppressing rebellions. Congress also receives, though not in
express terms, much of the power of the purse over the militia. Con-
gress has the power to provide for organizing, arming, and disciplining
the militia, and governing the parts of them in federal service. On
the other side of the compromise, states retain the power of appoint-
ment over officers and the authority to train the militia according to
the discipline prescribed by Congress. That's the constitutional com-
promise. The details are left to be worked out over the years to come.

At the ratifying conventions, the battle over the militia clauses
continues, The New York ratifying convention in 1788 considers a
proposed amendment that the militia “shall not be marched out of
such state without the consent of the executive thereof,”*” The result
would let the states keep a close hold on “their” troop. Hamilton,
writing in the Federalist, states the opposing view. The militia by
itself is not going to be adequate military force for the new nation.
Hamilton argues that the “steady operations of war against a regular
and disciplined army can only be successfully conducted by a force of

14, at 163
1d. at 530
11 id, at 3.
357d. at 330.
81d. at 331.
<11 Kurland, supra note 1, at 211.
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the same kind.”*® The minuteman or the militia is not going to be
adequate in Hamilton's view. “War,” he continues, “like most other
things, is a science to be acquired and perfected by diligence, by
perseverance, by time, and by practice.”?® That’s the view that, over
time, carries the day.

III. THE FRAMERS’ CONCERNS TODAY

The Constitution is ratified by 1789, its military provisions intact.
‘What happens to the concerns of the framers during the next 200
years? Some of the great compromises continue to be fundamental
debates in the military-civilian world. Other issues have virtually
disappeared. One side or the other of the question has won and we
spend very little time thinking about, debating, or reassessing the
constitutional language. Lastly, a number of issues, not thought through
by the framers, have emerged today as significant issues for the mil-
itary lawyer and for any intelligent person thinking through military-
civilian relations in the country.

First, assess the four concerns of the framers. Civilian control is in
one sense a nonissue. If the only definition of civilian control over
the military is “if you dont have any coups, you don’t have any
problems,” we've been remarkably successful. The rare occasions where
the issue shows up, General MacArthur versus President Truman,
General Singlaub versus President Carter, very clearly the civilian,
the president, wins. Who could imagine that it would be otherwise,
that the general or the admiral would be able to tell the president
how to run military or foreign policy? We continue to articulate the
concerns over too much military authority in the continuing tinkering
with the national command structure. Since the National Security
Act of 1947,%° and the statutory creation of the Joint Chiefs of Staff,
a strong principle running through every revision of that statute,
including the most recent, has been the need to maintain civilian
control. We as a nation are very uncomfortable with anything that
resembles our perception of the German General Staff. We don’t want
to centralize too much authority in the uniformed members of the
military because they might abuse it. Well, certainly by an objective

2The Federalist, No. 25, at 211 iA. Hamilton) (B. Wright ed. 1961},
*1d,

“National Security Act of 1947, ch. 343, § 2, 61 Stat 495, 496 (“unified direction
under civilian control”;; Department of Defense Reorganization Act of 1958, Pub. L.
No. 85-599, § 2, 72 Stat. 514, 514 (“to provide for their unified direction under civilian
control”).
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examination, the military has been exemplary in their refusal to take
power from the civilians. The American military stands as the ideal
to the world in this regard. Therefore, if your only focus is “no coups,
no problems,” we could leave the civilian control issue. But I would
suggest that we not overemphasize the need for civilian control. Let
me be quite clear—I am a strong advocate of civilian control. But,
we must recognize that we can do jeopardy to the goals of civilian
control and to other fundamental interests by blindly siding with the
“civilian” position in any debate with the “military” position. We need
good legal study on how we command our forces. A consequence of
too much fear of a military takeover has been the continuing support
of sharp divisions between the services. Would we have the same
distinction between Army, Navy, Air Force, and Marines if we had
different concepts of civilian control?

The second of the founders’ concerns was the standing army. If
there's any one of the debates that has been clearly won by one side,
I suspect it has been this. We have certainly, ever since World War
II, and probably long before that, recognized that the United States
needs a standing army and permanent navy. The topic does not re-
ceive significant debate. We fight over the exact numbers. Do we
create addition divisions? Do we need new wings? Should we go to a
sixteen-carrier navy? But, in light of a vastly changed international
picture and a vastly changed perception of what the United States is
about, all serious policymakers and policy analysts assume that we
will need a major permanent military establishment.

What are the consequences of the recognition of the permanent
military establishment? One, we have ended significant worry about
confliets between the states or rebellions within states. We will con-
tinue to have such internal disturbances from time to time, But the
military bottom line is pretty sharply settled. There is ample federal
military authority to handle any threat. There are no debates today
about whether, if the United States is invaded in South Carolina,
troops native to Colorado or New York will fight the invaders. We
know that they will. Nothing would more unite the American people
than that. A second benefit of the standing army is the creation of
the professional officer and enlisted ranks in the military. By contrast,
suppose we continued to live in a world where it was very uncertain
whether the next session of Congress would renew a significant por-
tion of the uniformed military. Probably every one of you would have
some very different career expectation and ideals. One of the benefits
of the permanent military is that we have gone a long way towards
taking political considerations out of military personnel matters. This

13
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is most crucial within the officer corps. By contrast with today I would
urge you to review your Civil War history to get a real sense of
partisan politics mixing with military personnel policy. We see far
less of that today. It's one of the consequences of accepting a standing
army and permanent navy as part of the American system.

The third concern, the division of authority between the President
and the Congress, is the hottest of the four concerns. We are working
towards a resolution in the United States Supreme Court of the War
Powers debate. Over the last two decades Congress has attempted to
move in on some prerogatives traditionally viewed as presidential.
The President has attempted to move in on prerogatives traditionally
viewed as congressional. The War Powers Resclution is just one il-
lustration of Congress’ increasing eagerness since the end of the Viet-
nam War to play a larger role in matters military and political. In a
dozen significant enactments Congress has made such significant de-
cigions on foreign policy as tying most favored nation trade status to
Soviet immigration policies and continuing or terminating aid to var-
ious insurgent groups. By the same token, the President, particularly
in budgetary matters, has taken on a far more significant role than
1 think the drafters of the Constitution planned. Very often Congress
is in the position of reacting to the presidential program for new
legislation. The mix between presidential and congressional authority
over what dollars get appropriated, what new programs are started,
and what old programs are terminated, has become blurred over the
last two decades.

The fourth consideration is the state-federal relationships. Once
again, the advantage has gone very strongly to one side of the con-
troversy. Essentially, the federals have won, the states righters have
lost. We certainly continue a significant state military presence in
the National Guard. But as a fundamental matter, the dollars to
support it and the power to use it are federal. If, in the extreme, state
interest opposes federal interest, the power is on the federal side.
There is no better illustration than the possibly apocryphal story
coming out of the school desegregation crises in the 1950s. Leander
Perez, the legendary die-hard segregationist, head of Plaquemines
Parish in Louisiana, encounters one of Louisiana’s senators, probably
one of the Longs, and tells him “If things come down to it, we're ready
o fight with the federals [read Yankees], before we give up our seg-
regated way of life.” Senator Long, puts his arm around Leander
Perez, and says, “Leander, you don't understand. The Feds have got
the atomic bomb.” And so it remains. Significant state authority con-
tinues, but the federal government has the major control over the
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military within the country. There’s no sign of that changing in any
hurry.

IV. CURRENT ISSUES

I close with some thoughts on issues facing us today. [ hope that I
can stimulate some of you, as you contemplate your further military
legal education, to consider topics of research. Civilian-military re-
lations is a vast field and it’s one that is little studied by lawyers.
Far more deserves to be written. Let me suggest three concerns that
I have.

The first concern is the proper role for military expertise in our
civilian-controlled system. We can exalt civilian control of the mili-
tary to the point that the civilians should do everything, and the
uniformed military do nothing that involves any judgments or setting
of policy. Certainly, on some matters that’s the system that we desire.
But I'm concerned after reading some of the history of American
military policy over the last twenty years. President Johnson, in the
Vietnam War, directs specific bombing strikes. President Carter, dur-
ing the Iranian hostage rescue, insists on virtually hour-by-hour com-
mand of the operation. Any number of congressional staffers and
members of Congress appear to want to write the specifics of military
maneuvers or military budgeting decisions. I fear we may have reached
the point that everyone in the executive branch or the Congress has
looked deep down inside themselves and assumed there is a general
or an admiral there. I think we need to spend some time articulating
the particular virtues and benefits of military training. What areas
of expertise define the military professional? Just as we should be
cautious about telling brain surgeons how to perform brain surgery,
or lawyers how to structure a complex trust agreement, we should be
cautious about telling trained military leaders the day-to-day work-
ings of their business.

This leads to my next concern: the direction of the career of the
military officer. We've seen a good deal of commentary since the
Vietnam War about the effectiveness of the American military. One
of the stronger indictments is Richard Gabriel's Military Incompet-
ence*’ The author is a person familiar with the military. Gabriel
writes, “It might be argued, for instance, that the American military
is fairly good at taking advantage of developing technology, or that
its officer corps is the best educated in the world, or that its values
clearly reflect those of the larger society which it defends. ... But if

“'R. Gabriel, Military Incompetence (1985).
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it cannot fight and fight well, if its operations go wrong consistently,
then all the rest is pointless. It is a sad fact that in the last fifteen
years [since 1970) every time the American military has gene into
action it has been an embarrassment.”*? The military officer, in Ga-
briel’s point of view, has become far too much the bureaucrat and
manager, and not nearly enough the fighter and the leader. Gabriel’s
view is controversial. I have significant disagreement with elements
of it. Nonetheless, I think there is an element of truth in some of
what Gabriel says. I think it behooves us, in considering military-
civilian relations, to see what the current structure is doing to the
officer corps.

Consider three atypical, but very prominent, members or former
members of the officer corps. What do their careers suggest? The three
officers are former General {now retired) Peter Dawkins; former Chief
of Staff, and recently a presidential candidate, General Alexander
Haig; and Lieutenant Colonel (now also retired), and former congres-
sional witness, Oliver North,

We start with General Dawkins. During my time as a young captain
and continuing for at least a decade beyond, Pete Dawkins was por-
trayed as the ideal future Chief of Staff. He had it all—West Point
football hero; Rhodes Scholar; bright, forceful leader; the proper Viet-
nam experience; and the right sponsors. Everything suggested that
his career was proceeding brilliantly. Then he makes the sudden
decision to leave the service to move into business, and possibly po-
litics. Certainly, this is business’ or politics’ gain. But what does it
say both about the military and what does it say to younger officers?
We can try to make judgments. Is this the yuppie age of economic
motivation? How can anyone turn down the wealth that goes with a
top job in corporate America to remain on the low pay, by comparison,
of a general officer? Or are the other perks in civilian society, not
necessarily financial, simply so much more attractive on the civilian
side, that you tend to lose your best officers? General Dawkina may
or may not have left for these reasons, but such a trend concerns me
greatly. Thinking back to previous generations, what would have
been the consequence in that long, slow-promotion period between
World War I and World War II, when Dwight Eisenhower and others
served for years as junior officers with no certain prospects of pro-
motion and no guarantee that a World War II would be coming along,
if the Eisenhowers dropped out? Top military leadership is not fun-
gible. The society that assumes it is and that loses its best generals

*fd. at 187,
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and admirals to other pursuits had better hope that war-peace issues
are low on the national agenda in decades to come.

General Haig is a favorite study of mine in military-political re-
lations.*® He mixes the political and military worlds as much as we've
seen in this generation, Haig is not your typical general in politics.
Unlike former military men who entered government or politics, Grant
or Eisenhower or George Marshall for example, Haig used the mili-
tary to play for political advantage. Colonel Haig moves into Henry
Kissinger's establishment in the National Security Council, and then
rises over several hundred senior officers to quick promotion and
eventually the post of Vice Chief of Staff and later Supreme Allied
Commander in Europe. This was not merely by virtue of his distinc-
tive combat skills and his military leadership ability, but by his re-
markable, undeniable skill in military-political relations.

Lieutenant Colonel North is my third study. Colonel North cer-
tainly follows part of the Haig model. Find yourself in a visible gov-
ernmental spot, do significant things to impress important superiors
in the political world as well as the military, and see what that will
do for your career. Colonel North is also the frustrated warrior. One
of the difficult concerns for the military and the civilians who make
its laws is: How do we train people to be the very best at fighting,
and then recognize that those talents are going to be kept on a very
short leash if the world continues to exist as we want it? Colonel
North reflects that dilemma. He first achieves recognition as a war-
rior, an excellent one by all accounts, in Vietnam. His White House
position lets him exercise some of those talents—quick judgment,
personal courage, ability under stress, cutting through or working
around bureaucracies. Enemies are clearly defined and stakes are life
and death. Yet the virtues of the battlefield are not necessarily those
of the National Security apparatus. The frustrated warrior can get
things done. But they may not be what all parts of the civilian gov-
ernment wants done.

The third and final concern that I have is whether we can get our
political system to rise above parochial concerns. In Tip O'Neill's
phrase, “All politics is local.” While we recognize the global impact
of military policy and foreign policy, many political decisions focus
on local issues. The military has recognized quite effectively that
there is no better way to get a major weapons system funded than to

“See Zillman & Imwinkelried, The Legacy of Greer v. Spock: The Public Forum
Doctrine and the Principle of the Military's Political Neutrality, 65 Georgetown L.dJ.
773, 795, 796 (1977)
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lobby individual congresspersons, saying, “Look what we can do for
your district, in terms of jobs, or of a more active military presence.”
It becomes very hard for the collective Congress to resist that. Some
of the defense spending figures highlight the problem. A 1983 study
reports twelve companies doing over one billion dollars of business
yearly with the Department of Defense. Five companies did over 50%
of their total business with the Defense Department—General Dy-
namics, 74%; MacDonnell Douglas, 54%, Hughes Aireraft, 59%;
Grumman, 76%; Northrup, 74%.** President Eisenhower’s farewell
message warned of the military-industrial complex. The complex has
now become military, industrial, and political. These issues, too, need
study and, in many cases, improvement.

V. CONCLUSION

I hope I have suggested areas where your further study can be
significant, both to the military and to the civilian world. It is a sad
but accurate fact that we are creating two isolated communities of
military officers and lawyers. Only the small number of military
lawyers are familiar with both the military and the American legal
system. As I look at my civilian colleagues in legal education, the
vast number have had no experience in the military. They have not
been judge advocates, enlisted personnel, or non-JAG officers. Of my
twelve younger colleagues on the Utah faculty, none has had so much
as one day in uniform. Much of the intelligent study of the law of
military-civilian relations will need to be done by The Judge Advocate
General’s School and by those the School can encourage to do creative
thinking in this area. Your training gives you perspectives on both
camps. You know the military as an officer. You know the civilian
legal system by virtue of your training in civilian law school, and
your continuing lifelong legal education. I commend the area to your
attention. It will allow a splendid blending of the soldier and the
lawyer in service to your nation.

**A. Yarmolinsky & G. Foster, Paradoxes of Pawer 58 {19831,
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LEGAL SERVICES DURING WAR

by Colonel Ted B. Borek*

L INTRODUCTION

“We learn fram history that we do not learn from history.”

This article examines legal services during war. Its purpose is to
help staff judge advocates and commanders plan and train for the
deployment and use of legal assets during periods of conflict. To be
prepared to provide adequate legal services in any future conflict, the
Judge Advocate General’s Corps must continue to develop and im-
plement initiatives in training and doctrine that will ensure sue-
cessful delivery of total legal service support on the AirLand battle-
field.

As the Staff Judge Advocate of a division in Germany from 1984
to 1986, I confronted potential war deployment issues with little in-
formation available to help solve the problems, I decided that a his-
torical examination of problems and issues confronting staff judges
advocates during war was an important problem-solving resource,
knew that deployment plans varied greatly among division judge
advocate offices in Germany. Some divisions centralized judge ad-

*Judge Advocate General's Corps, United States Army, Currently assigned as Staff
Judge Advocate, Headquarters, U S, Army Military District of Washington, Fort McNair,
Washington, D.C. Formerly assigned as Staff Judge Advocate, Headquarters, 1st Ar-
mored Division, June 1984—June 1986; Executive Officer, Office of the Judge Advocate,
Headquarters, US, Army Europe & Seventh Army, July 1982-June 1984; Deputy
Chief, Government Appellate Division, U.S. Army Legal Services Agency, February
1980-July 1981; Litigation Attorney, Litigation Division, and Action Aftorney, Ad-
ministrative Law Division, Office of the Judge Advocate General, July 1977-February
1980; Military Judge, U.8. Army Judiciary, Schweinfurt, Germany, August 1976-July
1977; Trial Counsel and Officer-in-Charge, Darmstadt and Weisbaden Branch Offices,
Office of the Staff Judge Advocate, Headquarters, V Corps, October 1973-&ugust 1976,
Law Clerk to the Honarable C.A. Muecke, Unites States District Court for the Southern
District of Arizona, June 1972—July 1973. B.S,, United States Military Academy, 1966;
J.D,, University of Arizona College of Law, 1972. Graduate, U.S, Army War College,
1987; U.8. Army Command & General Staff College, 1982; Judge Advocate Officer
Advanced Course, 1980; Judge Advocate Officer Basic Course, 1973; Signal Officers’
Advanced Course, 1969, Member of the bars of the Bupreme Court of the United States,
the United States Court of Military Appeals, and the State of Arizona. Author of
Property Accountability: Revised AR 735-11, The Army Lawyer, Mar. 1979, at 1;
Federal Practice and Local Rules of Procedure, 9 Ariz. B.J. 1 (1973): Arizona Supreme
Court Note, 12 Ariz. L. Rev. 202 (1970); Comment, Evaluating a Developing Institution:
Mezicanization of Mining, 13 Ariz, L. Rev. 673 11961), This article is based on an
individual study project submitted in partial fulfillment of the requirements for grad-
uation from the U.S, Army War College. The study was selected as a winner of the
U.S. Army War College Foundation Writing Awards Program for 1987,
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vocate assets in the Rear and others dispersed them with the brigades,
but these deployment schemes were based largely on peacetime geo-
graphical boundaries, I asked myself some fundamental questions.
Where were legal assets positioned in past conflicts? Similarly, there
was debate about whether court-martial cases would be tried during
early stages of any conflict. How soon after beginning past combat
operations did trials begin? Also, I believed that staff judge advocates
should be familiar with substantive issues confronted in past conflicts
to anticipate future needs, especially for purposes of training. War-
time needs are likely to vary from peacetime needs, but how? After-
action studies from World War II suggested that “enough prior study
had not been given to many of the topics” Army lawyers encountered.!
Is such criticism still valid? Finally, there were differences among
senior judge advocates about general deployment doctrine.? The de-
bate asked whether legal offices should be deployed with divisions in
combat, or would the command be served better with lawyers assigned
to echelons above the division?® Historical experience might provide
relevant illustrations of the types of services to be provided at dif-
ferent echelons of command* and, in this way, be a guide for current
doctrine?

Using a historical approach, this article attempts to answer these
questions and identify the topics that Army lawyers and commanders
must consider if we are to provide guality legal services in future
confliets. Procedurally, I had hoped to review documents about judge
advocate services in World War II, Vietnam, Korea, and Grenada.
Unfortunately, I found a dearth of material about the Korean conflict,?
and many of the historical reports from Vietnam are still classified.
Consequently, this study focuses on judge advocate services in the
European Theater of Operations during World War II and on the
Grenada operation. Regarding World War II, notable emphasis is
placed on Judge Advocate Studies from the Report of the General

Report of the General Board, United States Forces European Theater, Legal Ques-
tions Arising in the Theater of Operation 1 (General Order 128, 17 June 43), (retained
by the Army Military History Institute) [hereinafter Study 87]

*E. A, Gates & C, Casida, Report of The Judge Advocate General by the Wartime
Legislation Team 48 (Sept. 1983)
P!

“Compare U.$. Army Training and Doctrine Command Pamphlet No. 525-52, Mil-
itary Operations, US Army Operational Concept for Providing Legal Services in Thea-
ter of Operations (21 Mar. 86) [hereinafter TRADOC Pam. 525-52] with Dep't of Army
Field Manual 100-16, Support Operations: Echelons Above Corps, at 7-10 to 7-11
(April 1965)

“One notable exception from Korea is the Interim Historical Report, War Crimes
Division, Judge Advocate Section, Korean Commaunications Zone (extract cumulative
to 30 June 1933). Annual Historical Summaries of the Military Assistance Command,
Vietnam, retained at the Center for Military History, Washington, D.C., are being
declassified. See also G. Prugh, Vietnam Studies, Law at War: Vietnam (1975
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Board, U.S. Forces, European Theater, and on after-action reports of
the U.8. 12th Army Group and the First, Third, and Fifteenth Armies.
For Grenada, most information comes from personal interviews of
participants and from after-action reports of the 82d Airborne Divi-
sion, the XVIII Airborne Corps, and the United States Army Claims
Service.

II. EUROPEAN THEATER, WORLD
WAR II
A. OVERVIEW

To prepare for the Normandy invasion, United States Army per-
sonnel arrived in the British Isles shortly after the United States
entered the war. In March 1942, a staff judge advocate was designated
for Headquarters, United States Army Forces in the British Isles,
and in the early summer of 1942 the European Theater of Operations,
United States Army (ETOUSA), began to function in London.® To
support the theater, a branch office of The Judge Advocate General
and a board of review were established in May and became operational
by July 1942.7 In the spring of 1944, as the invasion drew near, a
forward echelon of Services and Supply was established with a Judge
Advocate Section ®

Many units with judge advocates participated in the invasion and
supported operations thereafter. The principal United States ground
forces in the European Theater were two army groups and five field
armies, with an average of two to four corps per army and two or
more divisions per corps.® Each of these units had judge advocate
officers, In addition, base section offices with judge advocates were

“Report of the General Board, United States Forces, European Theater, Judge Ad-
vocate Section in the Theater of Operations, at 1, 2 (General Order 128, dated 17 June
45) (retained by the Army Military History Institute) [Rereinafter Study 82]

"I History of the Branch Office of The Judge Advocate General with the United
States Forces, Eurgpean Theater, 18 July 1942-1 November 1945, at 21 (1 Nov. 1945)
(hereinafter TJAG Branch History]. The history of the Branch Office and Board of
Review was written to provide a treatise for future guidance sbout the many admin-
istrative and military justice problems confronted in the European Theater. Id. The
two-volume work contains & compilation of statistical data about courts-martial as
well as on itutional, evidentiary, and substantive legal
1sssues considered by the Board of Review.

Id.

®ld First United States Army Group was activated in the United Kingdom on
October 19, 1944, The 12th Army Group also was activated in England; it became
operational in France on 1 August 1944, the same day as Third United States Army
At that time General Omar N. Bradley became commander of 12th United States Army
Group with authority over First Army, commanded by General Courtney N. Hodges,
and Third Army, commanded by General George S, Patton. By January 1945, 12th
Army Group consisted of the First, Third, and Ninth Armies, including 8 corps, 23
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located throughout liberated territory. By the end of the war roughly
485 judge advocates supported 118 general court-martial jurisdic-
tions, usually units of division size or larger.?®

Recalling the operational setting will facilitate understanding of
judge advocate services. While it took allied units about six weeks
after landing at Normandy to establish a front line about twenty
miles from the coast, by August 31, 1944, elements of General Patton’s
Third Army crossed the Meuse River at Verdun, about 300 miles to
the east.!! The Allied front line continued eastward, and by mid-
December, when the Germans launched their counteroffensive in the
Ardennes, the Allied Armies had liberated France and reached the
German border. After the Allies contained the German offensive, they
moved eastward again. In early March 1945, Patton's Third Army
raced sixty miles in three days to reach the Rhine River near Cob-
lenz.'? The First and Ninth Armies reached the Rhine to the north
of the Third Army about the same time. When the war officially ended
on 8 May 1945, Allied forces had travelled as far as the Elbe River,
about 500 miles east of Normandy. The Allied front line extended
into Czechoslovakia and Austria as well.

Judge advocate offices moved many times in support of combat
operations. For example, General Patton's staff judge advocate be-
lieved that his office moved seventeen times while going through
France.!® The Judge Advocate Section generally stayed with the rear
echelon and operated from tents. Trials sometimes were held in the
open air.*

B. JUDGE ADVOCATE ORGANIZATION

There were a number of differences in judge advocate offices of
World War II that should be recalled. For example, there was no
requirement for a lawyer to represent an accused, even in general
courts-martial, The Articles of War provided only for the detail of an

infantry divisions, and 7 armored divisions. By VE Day, 8 May 1945, 12th Army Group
also included Fifteenth Army. Report of the General Board, United States Forces,
European Theater, Strategies of the Campaign in Western Europe, 1944-1945, section
7 (General Order 128 dated 17 June 1945) (retained by the Army Military History
Institute) [Study No. 1]. See also R. Weigley, Eisenhower's Lieutenants 11981i for a
thoroughly annotated description of the campaign and units, and L. Montross, War
Through the Ages (3rd ed. 1960},

WTJAG Branch History, supra note 7.

"B, H. Liddell Hart, Hxstorv of the Second World War 558 (1870).

214, at 677

Interview with Colonel Charles E. Cheever, (U.S. Army, retired), by Colonel Fred
K. Green, at 42 (1983) (transcript retained by the Army Military History Institute!
[hereinafter Cheever Interview!

Hid. at
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officer of the Judge Advocate General’s Department as a member of
a general courts-martial if reasonably available.*> The lack of a re-
quirement for trial and defense counsel to be lawyers perhaps was
the reason for having so few judge advocates authorized for combat
units, For example, an infantry division was authorized five people
in its judge advocate section: two officers (a lieutenant colonel and
captain), one warrant officer, and two enlisted soldiers.'® One less
officer was authorized for an armored division. A corps judge advocate
office totaled five also: two officers (a colonel and lieutenant colonel),
and three enlisted soldiers, including a stenographer and clerk typ-
ists. An army’s office totaled thirteen: six officers, one warrant officer,
and six enlisted soldiers. An army group had nine: four officers, one
warrant officer, and four enlisted.

In addition to division, corps, and army headquarters, judge ad-
vocates supported base sections that were established in Britain and
on the continent. For example, five base sections were established in
Britain well before the invasion. The Advanced Base Section moved
to the continent on June 16, 1944,'7 only ten days after D-Day. The
Normandy Base Section and Britany Base Section were established
in August. Other base sections moved from Britain to the continent
to establish the Paris and Channel Base Sections. Generally, base
sections were given general courts-martial authority, and so, in ad-
dition to providing many other legal services, one of the primary
functions of base section judge advocates was to process courts-
martial.*®

Despite the comparatively small number of judge advocate officers
at each unit, the tasks given lawyers increased, not only in the area
of military justice, but in other legal areas as well. A monthly report
by the staff judge advocate, Third U.S. Army, typified the work nor-
mally done: try cases; prepare procedural guides; review courts-
martial records and pretrial documents; advise on military affairs,
rules of land warfare, and military government questions; advise
summary court officers; prepare letters of reprimand and admonish-
ments; prepare military justice circulars; distribute Law of Land War-
fare pamphlets; investigate Law of War violations; review the legal
sufficiency of numerous documents pertaining, e.g., to currency ex-
change and prisoners of war; investigate automobile accidents; and

*Articles of War, art. 8, ch, 227, subch. II, 41 Stat. 787, 788 (1920); A Manual for
Courts-Martial United States Army, 1928, was in effect during World War 11

‘®*Study 82, supra note 6, at 40.

VId. at 5.

*]d. at 10.
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furnish legal assistance.'® Accordingly, law office strengths were aug-
mented both with non-Judge Advocate General’s Department (JAGD)
lawyers and with personnel assigned directly to JAGD. To illustrate
the increase in the number of assigned lawyers, the legal section of
the First Army Group, which was redesignated 12th Army Group in
August 1944, rose from an original three officers, one warrant officer,
and four enlisted men in November 1943 to forty-seven officers and
seventy-eight enlisted soldiers.® Similarly, strengths of other judge
advocate sections increased to deal with the many legal issues con-
fronted

C. MILITARY JUSTICE ISSUES

The need for judge advocate support in the forward echelons of the
invasion guickly became apparent. For example, within thirty days
of the arrival of the First U.S. Army in France, thirty-five court-
martial charges had been preferred and examined by judge advo-
cates.?! Ultimately, from July 18, 1942 until May 1, 1945, which
included the period spent in Great Britain, 12,120 general courts-
martial cases were reported in the European Theater of Operations.??
Over 1000 of these were officer cases. In addition, about 32,3680 special
courts-martial and about 64,420 summary courts-martial were con-
ducted. The most frequent offenses tried by general courts-martial
included: 3,857 for absence without leave; 1,963 desertion convictions;
1,608 assault cases; 1,424 disobedience cases; 1,191 larceny cases; 935
sentinel cases; 494 misbehavior before the enemy cases; 305 invol-
untary manslaughter cases; 290 murder cases; 169 rape cases; and
87 statutory rape cases.®

While no attempt will be made to address all the problems asso-
ciated with military justice actions in the European Theater, we can
iuontify several issues unique to combat situations.

1. Case Pending at Deployment

Immediately before D-Day, many combat organizations had charges
pending that were impractical to try. Equipment often was packed

YThird U.S. Army, After Action Report, Judge Advocate Section at ¢ iundated!
{hereinafter Third Army Report!

*Report of Operations (Final After Action Report!, 12th Army Group, Judge Ad-
vocate Section at 25 iundated (hereinafter 12th Group Report].

“'Report of Operations, Headquarters First U.S. Army, for period 20 Oct 43-1 Aug
44, Judge Advocate Section at 227 fundated) [hereinafter First Army Report]

“Repart of the General Board, United States Forces, European Theater, Military
Justice Administration in the Theater of Operations 1 {General Order 128, dated 17
June 1945] iretained by the Army Military History Institute! [hereinafter Study 83;
By comparison, the number of American soldiers serving in the Theater was about
4,182,000

“1d. at 3-28
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away, and officers were needed for other urgent duties. Pending cases,
therefore, often were transferred to base section jurisdictions re-
maining in Britain. The Western Base Section, for example, tried
sixty-three cases in the forty-five days after D Day.**

2. Concurrent Jurisdiction of Base Sections.

In addition to the transfer of cases to base sections in Britain, with
the rapid movement of combat organizations through France, combat
commanders frequently transferred cases to established base sections
on the continent. This procedure was particularly useful when the
offenses involved civilian witnesses.?® Transferring cases had one se-
vere disadvantage, however. Because of rapid movement and over-
burdened communications, it frequently was not possible to obtain
records of an accused to be used during the sentencing proceeding.

Another issue regarding base section jurisdiction caused conster-
nation among some commanders and judge advocates. Beginning in
December 1944, it became a European Theater policy that base section
commanders could exercise court-martial jurisdiction over soldiers
committing offenses within the base section geographical limits.?
This often included soldiers under the jurisdiction of another com-
mander. While transfer of cases between convening authorities gen-
erally was recognized as necessary for the efficient administration of
justice, concurrent jurisdiction, which balanced the discipline needs
of the geographic commander with that of the command line com-
mander, caused concern. Sometimes this dilemma was resolved by
limiting the unilateral jurisdiction of the geographic commander to
nonjudicial punishment.?” In other cases, exercise of summary courts-
martial jurisdiction without the consent of the accused’s commander
occurred. This was true especially for minor offenses. In Paris, for
example, for traffic offenses, the base section commander imposed
seventy to one hundred summary court trials daily, using the au-
thority of the European Theater policy.?® To provide swift discipline,
these “police courts” or “on-the-spot” summary courts became widely
used.

3. Desertion.

Desertion is a capital offense during war, and in World War II the
death sentence was imposed for desertion in 139 cases. That sentence

%14, at 50.

514, at 5

*5Study 82, supra note 6, at 30.
714, at 81

*71d,
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was executed only once, in United States v. Slouvik.?® Nevertheless,
two issues concerning this offense are worthy of note. First, before
embarking for Normandy, judge advocates developed a procedure for
warning unit members of the impending movement and the upcoming
hazardous operations.®® This was necessary to perfect evidence for
trial. Second, prosecuting desertion offenses was frequently criticized
by senior judge advocates as an example of overcharging. Often the
evidence established only absence without leave.®

4. Speedy Trial

Even during combat operations, there was heavy emphasis on speedy
trial. In fact, expeditious processing is probably even more important
in combat situations, where witnesses may become battle casualties
and where movement of units could make trials impossible if not held
quickly. In the European Theater, a goal of thirty days to sentence
and forty-five days to action was set and attained by many jurisdic-
tions. The overall average, however, was thirty-eight days to sentence
and sixty days to action.® While excessive emphasis on speedy pro-
cessing was criticized by some judge advocates who favored more
attention to proper investigation, securing evidence, and the rights
of an accused,® these World War II goals illustrate the constant
attention given to speedy processing of courts-martial.

#*CM ETOQ 5555 iB.R-E.T.O. 1945}; see Study 83, supra note 22, at 4; J. DiMona.
Great Court-Martial Cases 116-29 11972}, See generally 12th Group Report supra note
20, at 41 and Appendix 1. See also II TJAG Branch History supra note 7. at 197.

49Birst Army Report, supra note 21, at 230

d. at 231

%Study 82, supra note 6. at 33

**Some protections were afforded convicted servicemembers by the Board of Review
established in the European Theater to consider cases pursuant to Article of War 50
1/2. From July 18. 1942 through February 15, 1946, the board reviewed 19,401 general
courts-martial records involving 22,214 individuals. Including acquitrals and cases
disapproved by convening authorities, the sentences of death, dismissal. or dishonor-
able discharges were approved for only 16,987 individuals, or about 76.5 percent of
those convicted. I TJAG Branch History, supra note 7, at 3. Of these, the reviewing
authority suspended sentences for 11, 813 and immediately restored 1109 to duty. Id.
United States v. Woods. one of the cases considered by the Board of Review. illustrates
the dichotomy between combat operations and the rights of an accused. Charged with
misbehavior before the enemy on October 5. 1944, the charges were preferred on
October 11. A psychiatric exam was completed on October 13. and & pretrial investi-
gation was finished on October 16, The case was referred on October 17 and tried that
day. In a 50-minute trial, the accused received a dishonorable discharge. total forfei-
tures, and 10 vears' confinement. The court consisted of two captains. one first lieu-
tenant, and two second lieutenants. One of the latter was the law member. The evidence
against the accused was a morning report and a stipulation that the accused's unit
was before the enemy as a regimental reserve. The accused testified that he was not
befare the enemy. The Board of Review overturned the conviction on due process
grounds: neither the accused nor counsel had sufficient time to prepare for trial. and
the defense counsel had improperly offered a stipulation in a capital case. /d. at 113-14
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5. Location of Judge Advocate Sections and Trials.

As discussed earlier, base section jurisdictions afforded combat com-
manders the options of transferring accused soldiers to geographically
convenient trial locations. Still, trials occurred in combat units, and
Jjudge advocate sections had to be positioned not only to support trials
but also to provide other legal services. Two observations offer general
guidance on placement of judge advocate assets. The staff judge ad-
vocate section should accompany the forward echelon of any major
deployment.® This was verified by the volume of cases occurring
shortly after landing in France. If, during combat, the judge advocate
section operates from a rear echelon, that location must be near enough
to the front line units to permit communications about legal matters.
In the European Theater, the distance between the rear and forward
echelons often was ten to fifteen miles.? Problems arose when the
staff judge advocate in the rear echelon was so far behind the units
that commanders had to make long trips to the rear in connection
with legal activities, as happened in Patton’s Third U.S. Army, for
example.®” In both the First and Fifteenth Armies, it appeared pref-
erable to hold trials in rear areas, where court members could be
appointed for longer periods.®® On occasion, however, judge advocates
would bring counsel and the accused to a forward area for trial, per-
haps for the convenience of witnesses and court members. Because
the situation and the desires of the commander may vary, the Report
of the General Board concluded that no rigid rule on placement of
the Judge Advocate Section be prescribed.®

6. Psychiatric Evaluations.

For combat offenses, such as desertion and misbehavior before the
enemy, it became the policy of the First U.S. Army to have an accused
examined by a psychiatrist.*® The First U.S. Army Exhaustion Center

For a very i review of e problems dered by the Board of
Review, see Il TJAG Branch History, supra note 7.

4First Army Report, supra note 21, at 227, Present Judge Advocate General’s Corps
doctrine emphasizes that lawyers must provide legal services as far forward as possible.
See U.S. Army Training & Doctrine Command, Pamphlet No. 525-52, para. 4e(2) (21
Mar. 1986} [hereinafter TRADOC Pam. 525-52).

%:3tudy B2, supre note 6, at 28-29. In addition to military justice matters, com-
manders frequently will encounter operational law, law of war, and claims issues,
Judge advocate assets must be deployed far enough forward to respond to these issues,

*1d. at 29.

“'Third Army Report, supra note 19, at 8.

**Final After-Action Report, Judge Advocate Section, Fifteenth U.S. Army at 9 (15
Sept. 45) [hereinafter Fifteenth Army Report]; First Army Report, supra note 21, at
234

**Study 82, supra note 7, at 29.
°12th Group Report, supra note 20, at 26
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was established and operated under the supervision of the army group
surgeon. While in most commands psychiatric examinations were
made only if the nature of the case or history of the accused suggested
it,* the 12th Army Group extended the policy of requiring psychiatric
exams for combat offenses to the Third, Ninth, and Fifteenth U.S.
Armies.* In addition, in Fifteenth U.S. Army, every individual tried
by general court-martial received a psychiatric examination.®

7. Classification of Charge Sheets and Records of Trial.

The security classification of trial documents can be a serious con-
cern during war. European Theater Standard Operation Procedures
for Military Justice required classification of charge sheets that con-
tained either the geographic location of the station or the organization
of the accused.** Similarly, classification of portions of records of trial
were required *® Classification requirements caused development of
systems to secure classified documents and to expunge irrelevant
classified information from the record of trial distributed to the ac-
cused

8. Investigations.

Investigation of offenses generally was conducted informally by an
officer from the accused’s unit. In more serious cases, the Criminal
Investigation Department (CID) was used.*® Judge advocates pe-
rennially complained that investigations were completed and for-
warded to commanders too slowly. One particularly successful staff
Jjudge advocate improved speedy processing of cases by giving the CID
a desk in the judge advocate’s office.#” A number of judge advocates
believed that CID teams should operate under the supervision of the
staff judge advocate *

9. Confinement Policies.

Due to the circumstances of war and the lack of facilities, several
general policies existed in the European Theater limiting confine-
ment. Notably, confinement was to be avoided unless absolutely ne-

“'Study 83, supra note 22, at 30
“212th Group Report, supra note 20, at 26,
“Fifteenth Army Report, supra note 38, at 6-7
“12th Group Report, supra note 20, at 40
2Study 83, supra note 22, at 28

el

“’Interview with Major General Kenneth J. Hodson, U.S. Army Retired, by Lieu-
tenant Colonel Robert C. Boyer, at 32 17 Mar. 1982) iretained in Army Military
History [nstitute Library’ (hereinafter Hodson Interview],

“Study 83, supra note 22, at 28.
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cesssary.*® This policy applied not only to convicted prisoners, but
also to those awaiting trial. Only limited confinement facilities were
available, and responsibility for a confined accused rested with the
unit commander, who usually had no facility for confinement.*® Com-
manders were directed to suspend confinement in all but extreme
cases 5!

It was also a policy that offenders should not avoid combat.>? This
policy apparently existed to dissuade servicemen from committing
petty offenses to avoid going to the front. Perhaps as a resuit of this
“no confinement” policy, the majority of soldiers sentenced by inferior
courts received forfeitures and no confinement.® Because of this, some
soldiers often would have more than one forfeiture in effect at the
same time.

Sentences in general courts-martial were relatively severe. “It was
standard practice in some commands to impose the maximum prison
sentence established by the Table of Maximum Punishments.”** These
harsh sentences were given to enforce discipline and to deter crime,
and were often due to the callous attitude of permanent court mem-
bers used in some commands.*® In any event, as the theater matured
and stockades were constructed, policies changed to allow prisoners
with sentences from four to six months to be held in base section
guardhouses.*® Rehabilitation and clemency procedures returned some
prisoners to their units. Those with longer sentences were returned
to the United States to serve confinement.>”

D. MILITARY COMMISSIONS

In July 1944, the 12th U.S. Army Group requested that the theater
commander authorize the appointment of military commissions with
jurisdiction in cases affecting the security or efficiency of the combat
forces ®® This request was approved, and in October the 12th Army
Group published a regulation on military commissions.®® Although
military commissions were mentioned in & number of Articles of War,

*9Report of the General Board, United States Forces European Theater, Military
Offenders in the Theater of Operations 17 (General Order 128, dated 17 June 45)
(retained by the Army Military History Institute) (hereinafter Study 84].

)

SId. at 18.

%1d. at 19.

351d.; Study 83, supra note 22, at 46.

*5Study 84, supra note 49, at 22; 12th Group Report, supra note 20, at 28, 127
TStudy 84, supra note 49, at 22; 12th Group Report, supra note 20, at 28, 127,
» Ildzth Group Report, supra note 20, at 30.
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their jurisdiction, composition, and procedure were not regulated by
statute.®® Consequently, only the guidance contained in an Army field
manual, and directives from the theater army and subordinate com-
manders governed these commissions.

Generally, army group commanders, and later, army commanders,
were authorized to appoint military commissions for the trial of per-
sons not subject to U.S. military law who were charged with espionage
or with viclations of the law of war that threatened or impaired the
security or effectiveness of U.S, Forces. In accordance with established
procedures, commissions comprised not less than three officers, with
a trial and defense counsel; the commissions could make their own
rules of pracedure and were not bound by evidentary rules for courts-
martial; and they could impose sentences in excess of those authorized
in the Manual for Courts-Martial 8 Theater command policy and 12th
Army Group regulations imposed certain requirements, such as re-
view of the record and approval of certain sentences by the army
commander, or any senior commander.®? To avoid reprisals against
Allied prisoners of war, war criminals not charged with espionage or
some other threat to U.S. Forces were not tried during hostilities.
Also, when army commanders were delegated authority to appoint
commissions, jurisdiction was withheld over certain individuals in
areas previously occupied by Germany and over offenses occurring in
Germany unless committed prior to establishment of military gov-
ernments there %

From September 1944 until May 8, 1945, thirteen cases involving
twenty-nine people were tried by military commissions.®* All of these
individuals were charged as spies except one, who was tried for the
murder of two American prisoners of war. In the 12th Army Group,
thirty-eight people were tried by military commissions. Of these, thirty-
five were sentenced to death, three were acquitted, three death sen-
tences were commuted to life, and thirty-two were executed by hang-
ing or shooting.®® No death sentence was executed until December
1944. Then “in view of the necessity for expeditious trials and prompt
execution of Germans guilty of battlefield offenses during the Ar-
dennes campaign, Army commanders were authorized to execute any
death sentence imposed. .. unless confirmation was expressly re-
quired by the Army Group or Theater Commander.”®® While there

59]d.; Study 83, supra note 22, at 47

©'Study 83, supra note 22, at 47-48,

%:d.; 12th Group Report, supra nate 20, at 149
81,

% Study 83, supra note 22, at 49

%¢12th Group Report, supra note 20, at 30.
I,
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was a paucity of precedent for military commissions in the field, the
12th Army Group After-Action Report praised the procedures estab-
lished in that command, attributing increased battlefield confidence,
safety, and security for the soldiers to the swift, effective justice pro-
vided "

Despite this praise, however, the lack of information and training
about military commissions before World War II is apparent from the
many conferences that judge advocates conducted to discuss problems
associated with thern.®® The confusion about the respensibility for
military commissions is also illustrated by the differing treatment in
after-action studies. The General Board covers them under military
justice administration,®® while the 12th Army Group considers them
to be an international law function.”® Such confusion has not been
clarified today. No substantive material on the topic of military com-
missions is contained in either the criminal or the international law
portions of current Operation Law Instruction at The Judge Advocate
General’s School.”* R ibility for military ission legal ad-
vice similarly has been omitted from the current US Army Opera-
tional Concept for Providing Legal Services in Theaters of Opera-
tions.”® Needless to say, evaluation of the feasibility of military
commissions and their rules of procedure is needed.

E. WAR CRIMES INVESTIGATIONS AND
PROCEEDINGS

Much has been written about war crimes during World War 1.7
Nevertheless, to be prepared to investigate and try war crimes in the
future, commanders and judge advocates must understand the mag-
nitude of the task undertaken in World War II and have some fa-
miljarity with the problems encountered.
1. Enemy Offenses.

In planning for D-Day, judge advocates considered how to prosecute
war criminals, but no specific plans were made.” By August 1944,

71g.

s81g

®*Study 83, supra note 22, at 47

™12th Group Report, supra note 20, at 29

"'See The Judge Advocate General’s School, Publication No. ADI-13, Operational
Law Deskbook (Dec. 1987).

“TRADOC Pam 525-52

"3See War Crimes, War Criminals, and War Crimes Trials, An Annotated Bibliog-
raphy and Source Book (N. Tutrow ed. 1986).

“*12th Group Report, supra note 20, at 31; Fifteenth Army Report, supra note 38,
at 18-19.
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however, reports of summary executions of American prisoners be-
came so numerous that the theater commander established a court
of inquiry to investigate war crimes.” This began what was later
called the preliminary stage of four stages of investigation, appre-
hension, and prosecution of war criminals.” Overall, nearly 4,000
cases were opened, and almost 500 war crime trials were held in-
volving over 1,600 defendants,” In the 12th Army Group, for example,
over 1,500 separate reports of investigation took the time of 325 mem-
bers of that command.™

The preliminary phase, as described in the Report of the Deputy
Judge Advocate for War Crimes, lasted roughly from early July until
December 1944.7 This period was marked by initial directives re-
quiring investigation of war crimes by subordinate commands. The
“first phase,” which lasted from January to about July 1945, empha-
sized decentralized collection of evidence and apprehension of sus-
pects. At this time, the magnitude of the war crimes problem was not
fully recognized.® The second phase began after the Allied victory,
and lasted until July 1946. Investigations and trials during this phase
remained decentralized with the Armies of Occupation.®' During the
third phase, which lasted until June 1948, the operational respon-
sibility for the entire war crimes project was centralized in the Thea-
ter headquarters under the Deputy Judge Advocate for War Crimes.

During the preliminary phase it was planned that investigative
agencies from subordinate commands, such as the intelligence staff
{G2), provost marshal, and inspectors general, would perform inves-
tigations.* The Court of Inquiry came under the Theater Assistant
Chief of Staff, G1, and a War Crimes Branch was established in the
Theater Judge Advocate Section.® Theater and army group directives
were published that identified offenses that were war crimes and
listed information to be reported.®* Checklists for investigating offi-

*12th Group Report, supra note 20, at 81; Fifteenth Army Report, supra note 38
at 18-19; Report of the General Board, United States Forces, European Theater, War
Crimes and Punishment of War Criminals 7 1General Order 128, 17 June 451 (vetained
by the Army Military History Institute: |hereinafter Study 86|

“*United States Army, Report of the Deputy Judge Advocate for War Crimes, Eu-
ropean Command June 1944 to July 1948, at 3 retained in the Army Library. Pen-
tagon. Washington, D.C.1 [hereinafter DJA Report)

1d. at 160

*12th Group Report, supra note 20, at 32

DJA Report. supra note 76, at 3

~id

“id

#0d. at 17

“:/d. at 14; Study 86, supra note 73, at 7

*DJA Report. supra note 76. at 14; Study 86, supra note 75. at 7. 12th Group Report,
supra note 20, at 157
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cers were developed.®® Reports were forwarded to the theater head-
quarters for consideration by the Board of Inquiry. Reports became
80 numerous, however, that only the most flagrant cases were con-
sidered by the Board.®® Procedures then were developed so that, once
identified, names of suspected violators were put on Wanted Lists,
which were forwarded to the commands for apprehension.’” These
lists also were circulated to the Allies, and procedures evolved to
exchange information and permit prosecution of cases by the Ally
whose nationals were victims of the war crime alleged. The task of
apprehending suspects was enormous, and apprehended suspects were
treated as prisoners of war, Due to concern about reprisals, the usual
policy was to delay trials until after cessation of hostilities in Ger-
many.® In addition, the judge advocate sections published War Crime
Bulletins describing the atrocities of the Germans against U.S. pris-
oners.®

During its first phase, the war crimes effort became more focused,
but investigations still were very decentralized. Staffing, equipping,
and training for the Theater Army War Crimes Group and investi-
gating teams were problems because of insufficient qualified person-
nel and equipment.®® Army groups were directed to establish war
crimes branches in their judge advocate sections to be under the
supervision of the Theater War Crimes Group.?* Initially located in
Paris, the Group moved to Wiesbaden, Germany, near the end of the
first phase to be close to field war crime agencies.?? By the end of the
first phase, seven war crimes investigating teams were organized of
the nineteen that were planned for 12th Army Group, 6th Army
Group, Base Section Headquarters, and the Theater Army.®

Phases two and three were marked by increased centralization of
the war crimes effort, Personnel from army group war crimes inves-
tigating teams were transferred to the Theater Army War Crimes
Branch, which moved to Augsburg and finally to Munich to be close

*012th Group Report, supra note 20, at 173

*$DJA Report, supre note 76, at 15.

$71d. The magnitude of the apprehension problem was enormous. At one time the
list of subjects numbered over 150,000. Study 86, supra note 75, at 89.

**DJA Report, supre note 76, at 16.

**12th Group Report, supra note 20, at 33, 175

*DJA Report, supra note 76, at 5. For example, ideally a war crimes investigating
team included two lawyers, a pathologist, a forensic evidence expert, a recorder, a
court reporter, a a photographer, an interpreter, and two drivers. In the
winter of 1944-45 there were but five pathelogists in the theater, and there were an
inadequate number of court reparters to cover even court-martial trials. Study 86,
supra note 75, at 8; see alsq Fifteenth Army Report, supra note 38, at 18-19,

“'Fifteenth Army Report, supra note 38, at 18

*[d. at 5, 6.

*/d. at 5,21
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to the centralized detention and trial facility at Dachau.®* Most trials
occurred during these two stages. Except for the few cases tried by
military commission and those tried by the International Military
Tribunal, Neurenberg, cases were tried by military government
courts.®® These courts were convened in phase two by the Third or
Seventh Army commanders and in phase three by the Theater com-
mander.*® Trial procedures were established in a manual prepared
by the Deputy Judge Advocate for War Crimes, European Theater.®”

In a report that provided a historical summary of the problems
encountered in war erimes investigation and prosecution, the Deputy
Judge Advocate made several observations and recommendations.
Perhaps most important, the report stressed the need for prompt in-
vestigation, collection of evidence, and apprehension of perpetrators
“Witnesses must be interrogated and perpetrators must be appre-
hended and detained before they are scattered.”® In addition, the
report stressed the need for centralized control of efforts to investigate
and detain war criminals as well as a centralized effort to exchange
and disseminate information in international channels.®® The report
concluded that it was futile to expect personnel in subordinate or-
ganizations with important wartime missions, such as the provost
marshal (who had prisoners of war responsibility), to effectively sup-
port the war crimes prosecution effort.’®° As nonlawyer investigators
simply did not understand the evidentary implications of gathering
information, the report also concluded that “experienced lawyer in-
vestigators must follow close behind the advancing armies in such
numbers to assure prompt development of cases.”’*! Finally, the re-
port recommended organizing and staffing a Judge Advocate War
Crimes Unit in each theater, with responsibility for all aspects of the
war crimes mission.'**

2. Friendly Offenses.

While most of the war crimes effort dealt with offenses committed

by the enemy, the conduct of American seldiers was not always beyond

reproach. Upon entry of United States forces into Germany, for ex-
ample, there was a spiral of offenses, such as rape of civilians and

at 7,10, 11

at 46, 52.

at 46

at 165
. at 79; see also Study 86, supra note 75, at 17

““Fifteenth Army Report, supra note 35, at 79.

g gt 50

"“1]d. at 79-80. The General Board reached the same conclusion. See Study 36. supra
note 75. at 11-12.

*Fifteenth Army Report. supra note 38, at 81
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looting, and there were substantial allegations of prisoner mistreat-
ment and executions.'®® These were, however, individual offenses,
without the systemic criminality practiced by certain Nazi groups.
The probable explanation of some of these offenses was an “inadequate
understanding [by United States soldiers] of the obligation towards
prisoners of war and civilian populations of occupied country.”%¢

F. CIVIL AFFAIRS, MILITARY
GOVERNMENTS, AND INTERNATIONAL
LAW

Civil affairs pertains to liaison with civilian governments in areas
where armed forces are located, but have not assumed supreme au-
thority. World War IT examples include the friendly countries of France
and Belgium, which were liberated during World War 1L.1% “Military
Government” refers to the governments established under military
authority of occupation, such as occurred in Germany.'%®

During World War II, civil affairs and military government matters
were a primary responsibility of the Assistant Chief of Staff, G5. This
responsibility included matters requiring advice on various legal is-
sues. Consequently, about 200 specially trained and highly qualified
non-JAGD lawyers were assigned to civil affairs and military gov-
ernment duties.?*”

Even though responsibility for civil affairs and military govern-
ment advice usually rested with G5 sections, there were headquarters
where the commanding general had the staff judge advocate perform
these functions. For example, in the 12th Army Group the interna-
tional law section of the staff judge advocate office was charged with
advising on questions pertaining to military government and admin.-
istration of martial law.!®® Similarly, in the Fifteenth Army, which
had occupation responsibility of the Rheinprovinz Military District
in Germany, the staff judge advocate was responsible for reviewing
military government cases and handling legal matters pertaining to
the military government.’® Unique issues they considered are dis-
cussed below,

195 Study 86, supra note 73, at 6; see also D, Irving, The War Between the Generals
214-17 (1981); Robert J. Berens, Battle Atrocities, Army, April 1986, at 43-56.

14Study 86, supra note 75, at 6,

*Report, of the General Board, United States Forces, European Theater, Legal
Phases of Civil Affairs and Military Government 1 (General Order 128, 17 June 45)
(retained by the Army Military History Institute Library) [hereinafter Study 85]

d,

1714, at 2; see also Study 82, supra nate 6, at 14.

19819tk Group Report, supra note 20, at 31,
' Fifteenth Army Report, supra note 38, at 3

35



MILITARY LAW REVIEW [Vol. 120

1. Civil Affairs.

In countries liberated from German occupation, the Supreme Com-
mander did not legislate, and no military courts were established.!?®
TUpon entering France, a formal notice was prepared directing obe-
dience of the civilian population to orders of the Allied commanders,
but this notice was only necessary because of the breakdown of French
civil authority.'!* The Supreme Commander reserved power in cases
of military necessity to try civilians in military courts, but this was
never necessary.’'? In fact, there was a great deal of cooperation
between civil authorities and Allied commanders. Local liberated gov-
ernment officials often legislated by decree or executive order to ac-
commodate the interests of Allied commanders.!!® Local authorities
frequently dealt with issues affecting property interests of the allies,
such as illegal receipt by local nationals of gasoline, war materials,
and arms or ammunition.!** French military courts were constituted
as early as June 16, 1944; they tried several.cases of treason, espio-
nage, and looting by civilians soon after the Normandy landing.'*?
Similarly, in Belgium, Holland, and Luxembourg local authorities
tried cases of blackmarketing and pillaging, although there were
sometimes Allied complaints that sentences were too mild.'*®

Several troublesome issues in liberated territory related to the right
of the Allied forces to retain and dispose of captured war material.
Questions arose, for example, about the nature of what appeared to
be French-owned property acquired by the Germans and then recap-
tured by the Allies. Eventually, a directive issued by the Supreme
Headquarters categorized material and clarified disposition instruc-
tions."

2. Military Governments.

Legislation of the Supreme Allied Commander included a procla-
mation, and ordinances, laws, and notices, the latter of which were
authorized to be published by subordinate commanders.!'® The pro-
clamation, which was required to be posted upon occupation of Ger-
man territory, established a military government and vested supreme
legislative, judicial, and executive authority and power in the Su-

1*°Study 85, supra note 105, at 4-3,
g at 4

121d, at 5.

. at 7,

nigg.

sy

“15]d. at 9-10

WId at 12,

n*d. at 17
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preme Commander.!'® Ordinances defined nineteen specific crimes
punishable by death and established military government courts.*?
Numerous laws were legislated that abrogated Nazi law, abolished
Nazi courts, dissolved the Nazi party, provided for the authority of
the military government, established a property control law, and im-
posed censorship upon all communications.*?* Notices by local com-
manders usually merely implemented legislation of the Supreme
Commander,'2?

One particularly troublesome legislative issue concerned frater-
nization. Under a nonfraternization policy established by the Su-
preme Commander in September 1944, American military personnel
could not speak to Germans except in the course of official business.!??
Subordinate commanders found this policy exceptionally difficult to
enforce, so some division commanders published notices prohibiting
German civilians from speaking with American military personnel.!?*
These notices often held parents responsible for their children’s ac-
tions. Eventually, the Supreme Commander clarified the nonfrater-
nization policy as a restriction on soldiers only, not to be enforced
against civilians.'?®

Administering military governments involved not only the legis-
lation of the Supreme Commander but also the rules of international
law. Thus, legal personnel were involved with interpreting military
government legislation as well as international legal principles. They
gave advice on such topics as the rights of residents in liberated
territories to personal property located in occupied territory, rights
of displaced persons, legality of payments promised by the United
States to German families, disposition of political prisoners held in
concentration camps, validity of claims of German nationals against
the Nazi government, employment of German citizens, disposition of
captured property, improper use of German prisoners to clear mine
fields, and the legislative authority of the Supreme Commander.!2¢

Military government courts had jurisdiction over all persons in
occupied territory, except soldiers serving under the Supreme Com-
mander or other allied nations, and prisoners of war.!?” There were

214, at 18,

15014, at 19,

P, at 19-22

12214, at 23,

120G,

12erg,

12°1d. at 24; see also Study 83, supra note 22, at 13

212th Group Report, supra note 20, at 31; Fifteenth Army Report, supra note 38,

at 12-14.
27Study 83, supra note 103, at 25; First Army Report, supra note 21, at 238
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three types of courts: general, intermediate, and summary. These
were distinguishable primarily by composition and punishment au-
thority. General courts comprised not less than three members, one
of whom was required to be a lawyer. General courts could impose
any lawful sentence, including death.'?® A single officer could sit as
an intermediate or summary court, but intermediate courts often had
two or three officers, one of whom was a lawyer.’?® Summary courts
were to have a lawyer when practicable, but use of lawyers was un-
usual.'® The sentence limitation of intermediate courts was impris-
onment for ten years and a fine of $10,000; for a summary court it
was one year and $1,000.'®! Rules of procedure ensured certain rights
for an accused, such as cross-examination of witnesses and consul-
tation with a lawyer.!®2 Review of cases was mandatory if the sentence
exceeded one year's imprisonment or & fine of $1,000. Final review
usually was required by an army commander, 3

Between September 18, 1944 and May 8, 1945 more than 16,000
cases involving 20,000 persons were tried by military government
courts.’®* More than ninety-nine percent of these were by summary
courts, and about seventy percent of these were for curfew or circu-
lation violations.’® Other cases involved looting, espionage, posses-
sion or use of firearms, making false statements, larceny, and as-
sault.!%

After reviewing the legal phases of civil affairs and military gov-
ernment operations during World War II, the Report of the General
Board made several notable recommendations. First, the Board fa-
vored assignment of civil affairs and military government legal duties
to the judge advocate section,'*” It saw no good reason why civil affairs
staff sections should have different legal advisors than commanders
and other staff sections. Similarly, it was the nearly universal view
of senior judge advocates that legal advice for the G5 should be under
the supervision of the staff judge advocate.'*® Next, the Board con-
sidered it impracticable to require lawyers, who were relatively few
in number, to serve on military government courts, especially sum-

18Srudy 85, supra note 105, at 25, 28
)

1384 a1 28-29; see also First Army Report, supra note 21, at 238.
¥d, at 30.
12474, gt 33.

1714, at 45,
13%1d. at 49.
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mary courts.'® Finally, the Board stated its disfavor with the anti-
fraternization policy and referred to the failure of a prior such policy
to obtain practical results in World War 1.14° The Board stated: “We
learn from history that we do not learn from history,”*# and suggested
that an alternative method be found to facilitate security of United
States Forces.

3. International Law.

In addition to civil affairs and military government questions, many
legal questions dealt with application and interpretation of rules of
land warfare. In anticipation of such issues and to help soldiers in
the field deal with such concerns, the Staff Judge Advocate, Third
United States Army, prepared and distributed over 35,000 copies of
a pocket-sized pamphlet entitled Soldier’s Handbook on the Rules of
Land Warfare.**? Topics included division of enemy property, bom-
bardment, treachery and quarter, ruses and stratagems, communi-
cations with the enemy, prisoners of war, military occupation, pen-
alties for law of war violations, and treatment of the sick, wounded,
and dead. Other issues judge advocates typically addressed included
the legality of resuming combat operations by U.S. soldiers after
capture by the enemy and recapture by the United States, use of the
Red Cross emblem on vehicles and aircraft, the right to employ cap-
tured German medical personnel, and whether a detachable arm band
was sufficient to afford protection as a lawful belligerent.'*® Similarly,
there were many questions involving prisoners of war, including mat-
ters of employment and payment, responsibility for German soldiers
left in the care of German civilian hospitals, the rights of prisoners
being investigated for war crimes, and parole of prisoners.*** Gen-
erally, detained enemy civilians received the full protection of the
Geneva Convention; German Army deserters were treated as pris-
oners of war regardless of the desertion date; and prisoners of war,
though not subject to compulsory manual tasks except when incident
to operation of their camps, were compensated for work in their own
camps.!43

Senior judge advocates questioned by the General Board made sev-
eral recommendations relevant to international law issues. These
included that the rules of land warfare be changed to clarify the

1274, ar 46.

H0rd. at 47.

1ayg

4Third Army Report, supra note 19, at 1,

14912th Group Report, supra note 20, at 29; Study 85, supra note 105, at 39.
144First Army Report, supra note 21, at 30.

158tudy 85, supra note 105, at 40
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quantity of rations to be provided to prisoners of war; to specify pro-
cedures for handling Red Cross packages not deliverable to a specified
address; and to clarify procedures for trial of offenses committed by
prisoners of war after capture.!*® Other staff judge advocates rec-
ommended more thorough education about the laws of war, suggest-
ing that even lawyers were ill-prepared to address many of the ques-
tions that arose. They suggested there should be “more intensive
education of troops prior to combat to help avoid breaches of the laws
and usages of war,”t4"

G. MILITARY AFFAIRS

Military Affairs sections of staff judge advocate offices advised on
a wide variety of miscellaneous legal issues, including command and
staff matters, legal assistance, and claims. While army group and
army headquarters usually had a military affairs branch, separate
legal assistance and claims branches were unusual.'*® Research ma-
terial generally was available at higher headquarters, but this was
not true of lower-level units and mobile commands, where there was
a “definite lack of competent research facilities.”*® Complex issues,
therefore, frequently were sent to higher headquarters for opinion
Information of current interest and value was disseminated by higher
headquarters to subordinate units. For example, the Judge Advocate,
12th Army Group, distributed circulars periodically to all general
court-martial jurisdictions within the command.'®® Advice given by
military affairs lawyers included topics such as paying French civilian
laborers, securing assets of deceased military personnel, retaining
funds found in liberated territory, voting rights, marriage of military
personnel in liberated and occupied territory, support of dependents,
jurisdiction of civilian courts over military personnel, procurement
of ranges in liberated territory, line of duty determinations, and mil-
itary personnel law.!5! Several of the more frequently addressed is-
sues and problems merit more explanation.

1. Citizenship and Naturalization.

Resident aliens inducted into the Armed Forces sometimes found
themselves fighting against the country of their citizenship. If cap-

1% Study 86, supra note 75, at 14

1d. at 14, 15,

14~See 12th Group Report. supra note 20, at 4&; First Army Repart. supra note 21
at 235; Third Army Report. supra note 19, at 1; 15th Army Report, supra note 38. at
1.Of these. only Third Army had a legal assistance branch. None had a separate claims
branch.

1Study 87, supra note 1. at 37: Fafteenth Army Report, supra note 38. a1 10

1% 12th Group Report. supra note 20. at 29, 133-44

W1d. at 28-29
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tured, these soldiers faced the possibility of trial for treason. To cir-
cumvent the long and laborious process for gaining United States
citizenship, Congress passed the Second War Powers Act of 1942,1%2
which simplified citizenship procedures for inducted resident aliens.
Eventually, mobile naturalization teams using vice-counsuls from the
American embassy in Paris travelled throughout the combat area to
naturalize resident alien soldiers.

Other troublesome citizenship problems arose regarding the status
and rights of foreign nationals who married soldiers, and of illegiti-
mate children. Because of conflicting views regarding their citizen-
ship, judge advocates frequently found no relief agency available to
assist inadequately supported foreign wives and illegitimate chil-
dren,'%®

2. Oaths and Acknowledgments.

Because of the inadequacy of legal reference material, judge ad-
vocates often were unable to advise on the state requirements for
proper execution of documents, such as deeds, affidavits, powers of
attorney, and depositions.’®* Immediately after the war, it was ex-
pected that many of the documents prepared by Army lawyers would
be contested.

3. Effects of Deceased Persons.

Handling the effects of deceased military personnel was covered
under Article of War 112, which provided for appointment of a sum-
mary court to secure the soldier’s effects and pay debts of the deceased.
Problems arose over compliance with probate procedures of foreign
governments. This often occurred in instances where soldiers had
deposited funds in British banks. Negotiations with British author-
ities in 1942 established procedures whereby summary court officers
could discharge their duties while still complying with the laws of
Britain.!®® The ensuing directives by both United States and British
officials were interpreted by legal advisors. These negotiations illus-
trate the value of anticipating issues and establishing procedures that
deal with unique legal issues likely to occur during combat operations.

4. Claims.

Another example of anticipating combat contingencies arose in the
claims area. During the early years of World War II United States

'2Ch, 199, § 1001, 56 Stat. 176. 182; see Study 87, supra note 1, at 4
123Study 87, supra note 1, at 4.

40d, a1 5.

19304, at 5-10

41



MILITARY LAW REVIEW [Vol. 120

officials studied the British claims system prior to sending American
forces to Britain. It was thought that there would be many claims by
British nationals arising out of acts or omissions of American sol-
diers.!*® During the early phases of the War, responsibility for in-
vestigation under the British system was placed on unit commanders,
who forwarded their findings to the British Claims Commission for
approval.'5” This was similar to the system employed in the United
States during peacetime. In combat, however, these procedures were
expected to be unsatisfactory. British claims organizations were
therefore expanded to relieve tactical commanders of any responsi-
bility for processing claims, except for making a prompt preliminary
report.'*® Permanent claims offices were established in area or base
section commands. They had the primary duty of investigating and
reporting claims to the British Claims Commission,>®

After Congress passed the Foreign Claims Act in 1942,'% the Sec-
retary of War appointed a Claims Commission for the European Thea-
ter of Operations.’®! Eventually, U.S. claims officers were appointed
and placed in British area claims offices. As a result, U.8. Forces
adopted an area claims system similar to the British system. By 1943,
the United States Claims Service became a separate staff section of
the Commanding General, Service and Supply, Eurcpean Theater of
Operations. When planning for the invasion, the Claims Service an-
ticipated the need to follow immediately behind the assault troops to
preclude the accumulation of an insurmountable backlog of claims %2
Consequently, claims teams were created to operate as independent
units following behind combat units. Though many legal issues were
addressed relating to the varied laws and procedures of foreign gov-
ernments, the efficiency of the claims system was considered to have
greatly promoted local national cooperation with military authori-
ties.'®® One recommendation made by the General Board, however.
was that field investigators be given authority to make on-the-spot
settlements of small claims without the necessity of forwarding in-
vestigations to distant claims commissions for approval.*®

wi1d, g0 13
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5. Dependency, Domestic Relations, Wills, and Powers of Attorney.

Legal assistance was one of the most extensive fields of legal ser-
vices.'®> What should be recalled is the extraordinary volume of ac-
tions and the many differences in laws considered. After World War
I the General Board noted judge advocate recommendations to es-
tablish uniform laws, especially in the areas of wills, divoree, service
of process, and depositions.'s® Two other recommendations were that
a digest system be implemented to distribute changing rules to field
Jjudge advocates, such as in the area of dependency regulations,®”
and that more study be given during peacetime to handling of legal
matters unique to war, such as distributing the estates of deceased
soldiers, 1%

III. GRENADA OPERATIONS

The Grenada operation, Urgent Fury, represents the type of conflict
that has a far greater probability of oceurring than the conventional
World War II scenario. The legal issues confronted in Grenada were
remarkably similar to concerns faced during World War 11, despite
the short duration of the operation,

A. OVERVIEW

United States military forces landed on Grenada on October 25,
1983 to protect the lives of U.S, medical students, to restore a dem-
ocratic government, and to eradicate Cuban influence on the island.*®®
Landing by air and sea at several locations throughout this 119 square
mile Carribean island, the total number of U.S. forces deployed reached
a peak of seven battalions by October 28.1° In all, nine combat bat-
talions participated: one U.8, Marine Corps Battalion, two ranger
battalions, and six battalions of the 82d Airborne Division, XVIIL
Airborne Corps. By October 28 all major military objectives had been
achieved, and the ranger battalions had begun to depart.}”* Combat
operations ended by November 2, and by mid-December all combat
units had departed, although some military personnel remained for
peacekeeping activities.

'Fifteenth Army Report, supra note 38, at 10

0 Gtydy T, supra note 1,51 48,3

7d, at 4

%31, at 49

" Bolger, Operation Urgent Fury and Its Critics, Mil. Rev., July 1986, at 58

'71d, at 61-62

1 Cragg, Operation “Urgent Fury”: The U.S. Army in Grenada, Army, Dec. 1983,
at 29.
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During this relatively short operation, military forces assaulted
and secured operational objectives such as airfields, enemy facilities,
and medical complexes where students were housed.}™ Overall, nearly
600 medical students were evacuated, over 600 Cuban and Grenadian
People’s Revolution Army personnel were captured, and nearly 300
U.S., Cuban, and Grenadians were killed, wounded, or injured.!™

B. JUDGE ADVOCATE ORGANIZATION

While there were a number of legal issues involved in the decision
to deploy U.S. forces to Grenada, the focus in this article will be on
judge advocate services provided in support of the combat opera-
tion. '™

Even though an initial operational mission passed from XVIII Air-
borne Corps to the 82d Airborne Division on October 22, the first
formal judge advocate involvement began on the morning of October
23, when the corps deputy staff judge advocate was ordered to report
to corps headquarters for an urgent meeting.!”® On the next day, the
corps staff judge advocate informally briefed the Staff Judge Advo-
cate, 82d Airborne Division, about the operation.!” On that day,
division judge advocates, still apparently unaware of the exact nature
of the operation, reported to the deploying 2d Brigade to issue powers
of attorney and answer personal legal questions.'™ The first formal
briefing about the operation for the division staff judge advocate came
on the evening of October 24. Originally, the division deployment
plan did not include judge advocate support with the command group,
but during the predeployment briefing the chief of staff, at the urging
of the staff judge advocate, authorized deployment of a judge advocate
as part of the assault command post.}”®

On October 25 the staff judge advocate departed by aircraft with
other members of the assault command post. The trial counsel nor-
mally associated with the 2d and 3d Brigades deployed with their

+72Sge Bolger, supra note 169; Cragg. supra note 171

173 Bolger, supra note 169, at 58.

1"8ee, e.g., DeCamp, Grenada: The Spirit and the Letter of the Lau, Naval War C
Rev,, May-<June 1985, at 28; Romig, The Legal Basis for United States Military Action
in Grenada, The Army Lawyer. Apr. 1985, at 1

T3 Briefing Notes on Judge Advocate Activities During Urgent Fury (unpublished
notes from the Office of The Staff Judge Advocate, XVIII Airborne Corps, Fort Bragg.
North Carolina 28307; ‘hereinafter Corps Briefing]
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d

" Memorandum from Staff Judge Advocate, 82d Airborne Division to Staff Judge
Advocate, XVIII Airborne Corps, subject: After Action Repori—"Urgent Fury” 9 Nov
19831 [hereinafter SJ4 Memol.

1721d.; Corps Briefing, supra note 175
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brigades.!” Eventually, beginning on October 29, a few additional
judge advocate personnel from XVIII Airborne Corps, the U.S. Army
Trial Defense Service, the John F. Kennedy Center for Special War-
fare, and the U.S. Army Claims Service arrived in Grenada.'®® The
staff judge advocate returned to Fort Bragg with the assault com-
mand post on November 4, and the division deputy staff judge ad-
vocate deployed on that day to continue to provide legal services for
the remaining elements of the 3d Brigade. A division legal represen-
tative remained in Grenada until about mid-December, when the last
combat element departed.

A total of only eight judge advocates from the 82d Airborne Division
went to Grenada. Most lawyers assigned to the division remained at
Fort Bragg.'®! These judge advocates participated in family assistance
briefings and provided many other normal services.!®? In addition,
they supported legal personnel in Grenada by researching issues and
forwarding necesssary legal forms and documents to Grenada with
the division air courier,®?

From the time of his notification about the operation until rede-
ployment, the staff judge advocate of the 82d Airborne Division kept
a notebook identifying the issues he confronted.'® Reflected in these
notes are typical concerns that illustrate the issues that a judge ad-
vocate could encounter in future conflicts. They include: administra-
tion of the prisoner of war and detainee camp, to include segregation
and classification of prisoners, detainees, and civilians; proper use of
captured medical personnel; disposal of bodies and grave registration;
legal assistance to servicemembers; division policy regarding protec-
tion of private property and looting; destruction of private property,
such as livestock; arrangements for deployment of defense counsel;
seizure and use of private vehicles for military purposes; disposition
of captured weapons and equipment; combat bombing of a hospital;
and establishment of rules of engagement. Interestingly, the Carri-
bean Security Force operated the prisoner of war camp until October
28, when provost marshal personnel arrived to assume authority. The
first reports of military justice offenses, for larceny and assault of a

172Corps Briefing, supra note 175; Interview with Lieutenant Colonel Richard H.
Gesperini, Office of The Judge Advocate General, Headquarters, Dep't of the Army,
Washington, D.C. (11 Feb. 1987) (hereinafter Gasperini Interview].

10374 Memo, supra note 177,

1 Letter from Stafl Judge Advocate, 82 Airborne Division, to Staff Judge Advocate,
XVIII Airborne Corps, subject; After Action Report—Operation “Urgent Fury” (n-
dated) (hereinafter 82d Report].

A

15 Gasperini Interview, supra note 179,

4SJA Memo, supra note 177. The staft judge advocate was Lieutenant Golonel
Quentin Richardson.

45



MILITARY LAW REVIEW {Vol. 120

noncommissioned officer, reached the staff judge advocate on October
29. Criminal Investigation Command (CID) personnel did not arrive
until October 30. Also by the 30th, over 200 powers of attorney had
been completed by the lawyers with the combat forces, and many
soldiers were asking for wills.

C. MILITARY JUSTICE

So many 82d Airborne Division court members and witnesses de-
ployed to Grenada that no courts-martial were conducted at Fort
Bragg, the Division Rear, until after most units returned.*®*® The
departure of nearly all commanders created jurisdictional issues for
the Rear. Only one special court-martial convening authority, the 1st
Brigade Commander, remained, and completion of a number of ac-
tions, including approving certain discharges, referring cases to trial,
and imposing nonjudicial punishment on rear detachment personnel
of deployed units, had to be postponed.’® Due to the quick return of
commanders, no special action was necessary to resolve these prob-
lems during the operation.

In Grenada, there was very little criminal justice activity during
the short combat phase of the operation. When the fighting stopped,
however, commanders began action on disciplinary infractions that
had occurred, such as assault, sleeping on guard, disobedience of or-
ders, and disrespect.’®” As a result, although no defense counsel had
deployed initially, by the fourth day of the operation, incidents re-
quiring conselling had occurred and arrangements were made to de-
ploy Trial Defense Service attorneys.'®?

One of the most significant military justice issues in Grenada in-
volved disposition of private and public property. Understandably,
soldiers wished to retain souvenirs and war trophies as reminders of
their experience, but wrongful taking of property is a crime. While
in Grenada, rules on proper and impropet retention of property were
stressed by commanders, and notices explaining the law and the lim-
ited war trophy exception were published as directives.!®® Neverthe-
less, upon return to Ft. Bragg, a number of soldiers were tried or
given nonjudicial punishment for improperly retaining captured
items.'%¢

15324 Report, supra note 181
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D. INTERNATIONAL LAW

A number of law of war and civil affairs issues were considered by
judge advocates in Grenada. Some were handled by 82d Airborne
Division and XVIII Airborne Corps lawyers; others were considered
by a specially deployed judge advocate international law expert and
a civil affairs officer from the John F. Kennedy Center for Special
Warfare.'®! Perhaps the most significant activities of these judge ad-
vocate advisors were making preliminary investigations of incidents
and drafting legal documents for publication by both military and
civilian authorities. In this regard, recall that events in Grenada were
subject to severe scrutiny and publicity by media personnel. The early
and proper handling of sensitive legal issues and the ability of legal
advisors to consider ramifications beyond the immediate combat ac-
tion, therefore, were perhaps the most important contributions they
made to the operation. Issues addressed included the following.

1. Prisoners of War.

As noted earlier, the 82d Airborne Division staff judge advocate
gave early advice on care and treatment of prisoners and detainees.
Allegations of prisoner mistreatment arose in the press, however,
regarding the blindfolding of several prisoners.’®? A document, drafted
by Army lawyers and issued by the military commander, on treatment
of detainees helped reduce criticism. Eventually, the Secretary of
State clarified the law of war at a press conference, citing the propriety
of blindfolding prisoners under the 1949 Geneva Convention.'®?

2. War Crimes.

Because there were a number of allegations of war crimes, the value
of quick, thorough investigation by lawyers familiar with the law was
clearly demonstrated. For example, during combat operations U.8.
planes destroyed a portion of a mental hospital on the island.’®* This
damage resulted in the death or injury of several hospital patients
and was quickly reported in the press. Upon investigation by a judge
advocate with international law expertise, it was noted that the hos-
pital was not properly marked with red cross symbols and in fact, it
had markings of the enemy People’s Revolutionary Army.'®® Further
investigation disclosed that U.S. forces had received fire from the

191 Corps Briefing, supre note 175, Lieutenant Colonel Norman Hamelin was che
judge advocate; Major Ann Wright was the civil affairs officer. See also House, Grenada:
Army Reserve Goes Into Action, Army Reserve Magazine, Spring 1985, at 19.

%Corps Briefing, supra note 175,
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g,

1557y

47



MILITARY LAW REVIEW [Vol. 120

base of the hospital. Pictures taken by the investigating lawyer helped
demonstrate that no law of war violation was committed by U.S.
forces.’® In another incident, the events surrounding the alleged
killing of & downed Marine pilot were clarified by the quick reporting
and rapid investigating by a judge advocate.!®”

3. Local Ordinances.

In the aftermath of the combat operations, establishing law and
order on the island was a priority of the civilian authorities. On
November 1, the Governor General issued a proclamation declaring
a state of emergency.*®® By mid-November, the Acting Attorney Gen-
eral of Grenada, with the assistance of an Army lawyer, devised a
preventive detention ordinance that described authority for arrest,
detention, and search of persons acting contrary to the public inter-
est.**® This ordinace was extended to permit members of the U.S.
Peacekeeping Force to stop and search vehicles when necesssary.
Advice given on the wording of this ordinace demonstrates the close
involvement of judge advacate personnel with Department of State
representatives and local officials. The need for judge advocate fa-
miliarity with civil affairs issues is obvious.

E. ADMINISTRATIVE LAW

Deployment of most board members required postponement of
scheduled 82d Airborne Division board actions. Administrative law
attorneys in the Rear continued to provide advice on issues related
to combat operations, however 2 For example, advice was given about
the law regarding captured and abandoned property.?® Communi-
cations between Grenada and the Rear facilitated resolution of legal
issues, because research could be done at Fort Bragg, where reference
material was available. Limited references in Grenada initially made
research of issues difficult.?? After completion of combat operations,
a useful funection for judge advocate personnel was investigating var-

i

11y

g

114, The judge advocate providing assistance was Lieutenant Colonel John P
Weber, Chief. Administrative Law, XVIII Airborne Corps. who deploved to Grenada
with the corps advance party an October 29, 1983, Id.
248 JA Memo. supra note 177
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*Interview with Colone] Quentin Richardson, Office of the Chairman, Joint Chiefs
of Staff, Washington, D.C. 20310-5000 :Dec. 3. 1986 [hereinafter Richardson Inter-
viewi. The primary reference he used as the Staff Judge Advocate, 824 Airborne Di-
vision, was Dep't of Array, Field Manual No. 27-10. The Law of Land Warfare :July
19561, This was the only reference that he could easily carry for the anticipated ar
drop.
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ious incidents. For example, in addition to investigation of claims and
law of war incidents by lawyers outside the division, division judge
advocates investigated matters for the command, such as a strafing
incident and a homicide 2%

F. LEGAL ASSISTANCE

During the initial phases of Urgent Fury both staff judge advocate
and Trial Defense Service attorneys serving the 82d Airborne Divi-
sion concentrated on legal assistance matters.?®* Counsel were dis-
persed to alerted units, where they executed numerous wills and
powers of attorney. As the mission progressed, unit requests for as-
sistance began to exceed the ability of assigned lawyers to provide
services. Despite the high readiness status of the division and the
relatively good deployment preparation program, within the first
seventy-two hours of the operation approximately 1500 powers of
attorney and over 100 wills were executed.?%®

Legal assistance demands in Grenada were unanticipated. By the
third day of the operation there were long lines of soldiers waiting
to see the single judge advocate accompanying each brigade.?°¢ In
addition to wills and powers of attorney, perhaps due to the onset of
payday, many questions involved paying debts and cashing payroll
checks.??

Assistance to family members in the Rear was also extensive. Judge
advocates participated in family assistance briefings, given to family
members of deploying soldiers, and also staffed the Family Assistance
Center, which was manned around-the-clock.?°® Obtaining powers of
attorney from soldiers in Grenada, or locating unit-retained copies of
completed documents for sponsors, were among the services pro-
vided.?% In addition, coordination with local banks was accomplished
to allay fears of many family members that these banks would not
honor general powers of attorney to cash payroll checks.?*®

G. CLAIMS

Claims operations in Grenada constituted a significant judge ad-
vocate activity that facilitated achievement of good will among the

2*Gasperini [nterview, supra note 179

#4SJA Mema, supra note 177

81,

5824 Report, supra note 181

' Gasperini Interview, supra note 179; Richardson Interview, supra note 202.
2028J 4 Memo, supra note 177

9 Gasperini Interview, supra note 179

21°SJA Memo, supra note 177
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Grenadian people,?*! Claims operations did not occur, however, until
after most combat operations had ended.

Initial contact between judge advocate personnel of XVIII Airborne
Corps and the United States Army Claims Service, Fort Meade, Mary-
land, about appointment of a foreign claims commission occurred on
October 27,'? two days after the deployment of the 82d Airborne
Division assault forces. On October 28, the Department of Defense
gave the Army single-service responsibility to settle claims arising
from U.S. military operations in Grenada.?*# On October 30, the X VIII
Airborne Corps command representative in Grenada directed initi-
ation of a claims operation. Because of the limited communications
between the island and the U.S., however, it was not until November
2 that the Army Claims Service appointed two one-member and one
three-member foreign claims commissions.?** Four of the commis-
sioners were lawyers: three from XVIII Airborne Corps and one from
the John F. Kennedy Center for Special Warfare. The fifth was an
active duty civil affairs officers,?'?

After coordination with local officials, a site for a central claims
reception facility was located, and from October 31 until November
7 damage surveys were conducted at various locations around the
island.?'® Public announcements of the opening of the office were
made, and the office opened on November 7

In addition to settling claims for personal injury, death, and prop-
erty damage incident to noncombatant activities under the Foreign
Claims Act, Army claims personnel eventually cocrdinated with the
Department of State and the Agency for International Development
to obtain funds and establish procedures for claims arising during
combat.?!” Military and civilian experts from the U.S. Army Claims
Service visited Grenada, and, although the original claims office on
the island closed in mid-December 1983, claims continued to be pro-
cessed. By late 1984, over 1300 claims totaling nearly $2,000,000 had
been paid.?®

“t: See Harris, Grenada—a Claims Perspective, The Army Lawyer. Jan. 1986, at T

“41*Letter to Staff Judge Advocate, XVIIT Airborne Corps, subject: Claims Operations
in Grenada—After Action Report-Lessons Learned 19 Mar. 19841 [hereinafter Corps
Claims Report

“"Harris, supra note 211, at 7

eld

sagg

2% Corps Claims Report, supra note 212

*"Harris, supra note 211, at 8, U.S. Army Claims Service, Memorandum for Record
subject: Claims Responsibility for Grenada Operations (After Action Report 14 Apr.
19841

“* Corps Claims Report, supra note 212
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While the XVIII Airborne Corps and U.S. Army Claims Service
after-action reports listed a number of lessons learned, two are of
particular interest to commanders and staff judge advocates,

1. Early Investigation.

Ascertainment of relevant facts is essential to payment of legiti-
mate claims. Because combat damage is not payable under the For-
eign Claims Act, it must be determined whether damage or injury
was caused by U.8. forces during combat. Interests of both the claim-
ant and government are served when facts are ascertained quickly.
Consequently, foreign claims commissioners should be appointed be-
fore deployment, deploy early in an operation, and quickly become
familiar with the tactical situation.?'® Claims personnel should have
transportation assets and, for security purposes, be armed.

2. Use and Disposition of Property.

During the early stages of Urgent Fury, property was damaged or
taken by military personnel and homes were abandoned by inhab-
itants. In some cases, private property was removed from local build-
ings and used. After the claims office opened, claims were submitted,
for example, for damage to buildings from shelling, for “looting,” for
use and damage of vehicles seized, and for use of abandoned buildings
as shelters.?? Investigation often disclosed that alleged looting could
not have been done by U.S. Forces, but the allegation itself demon-
strates the need for knowledge of property rules, disciplined soldiers,
and an established system to investigate and refute charges of mis-
conduct. This can be accomplished, for example, by issuing receipts
for seized property and by making an inventory that records the
condition of property requisitioned or seized. Establishing procedures
for requisitioning property, and training soldiers about proper and
improper disposition of captured and abandoned property is necessary
to protect not only the claimant but also soldiers, the command, and
the government.

In many cases, claims were paid for damage probably not caused
by U.8. soldiers because of the lack of information about the condition
of the property at the time it was seized.??! Other claims, such as for
use of buildings, were not payable as claims but were in some in-
stances ratified as leases by the Corps of Engineers, the organization
with authority for real estate transactions.?? Similarly, a significant

aspy
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number of claims were submitted from individuals and businessmen
who had provided goods and services to U.8. forces. These were gen-
erally contract claims, and thus not payable under the Foreign Claims
Act.? From the standpoint of the staff judge advocate and com-
manders, the entire claims operation demonstrates the critical need
for predeployment establishment of procedures for procurement of
property and education about proper use and disposition of prop-
erty. 224

IV. OBSERVATIONS AND CONCLUSIONS

As the number of legal issues facing Army judge advocates in-
creases, there is a tendency to concentrate on everyday problems,
sometimes to the detriment of wartime planning. Some judge advo-
cates view wartime planning as no big concern and feel that lawyers
will be there when needed as they have been in.the past. The current
interest in operational law and predeployment planning suggests that
this is not the view of today's judge advocate leadership, but more
still needs to be done. One speciality that makes Army lawyers dif-
ferent from civilian attorneys is expertise in providing wartime legal
services. Judge advocates must never lose their competence in this
area.

To provide quality legal services during conflicts, judge advocates
practicing at the operational level must understand the difference
between peacetime and wartime services, They must plan for the
transition between these periods and train in peacetime to handle
the substantive issues unique to combat operations. This review of
legal services during World War II and Grenada is intended to provide
guidance for performing these functions. In addition, the study iden-
tifies institutional legal issues that require further consideration by
the Army as a whole. In many cases, the groundwork for handling
these issues has already begun; in others we are just starting to face
the problems. While subject to different interpretations, some of the
more important operational and institutional issues will be addressed
together under the topics that follow.

#3Corps Claims Report, supra note 212

2¢See also Letter to Director, Training and Doctrine Division, U.8. Army Soldier
Support Center from Chief, Internacional Law Team, Office of The Judge Advocate
General, Department of the Army 128 May 1986} iresponding to the Center for Army
Lessons Learned issue, raised by the Grenada operation, intimating that there was a
lack of knowledge of the law of land warfare, particularly as to the rules and procedures
that apply to destruction, seizure, requisition, and disposition of property during com-
bat operations,
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A. MILITARY COMMISSIONS

Although mentioned in the Manual for Courts-Martial??® and the

Umform Code of Military Justice,?®® guidance for use of military

is virtually nonexistent. Thls must be corrected. The

Army should determine if military commissions will ever be used

again, and if so, develop a training program to educate Army lawyers
and commanders about their use,

B. INTERNATIONAL LAW, CIVIL AFFAIRS,
AND MILITARY GOVERNMENTS

While nearly all civil affairs units in the Army are in the Reserve,
our experience in both World War II and Grenada demonstrates that
Jjudge advocates will be involved in providing legal advice about mil-
itary relations with civilian governments and the civilian population.
We should examine civil affairs and judge advocate missions and
clarify the relationship between them. The staff judge advocate should
be responsible for giving all legal advice to the commander; there is
no need for a separate civil affairs legal staff. An evaluation is being
conducted at The Judge Advocate General's School, U.S. Army, to
determine the number of specially qualified active Army civil affairs
Jjudge advocates likely to be needed before the deployment of Reserve
civil affairs legal assets. Additionally, from an operational standpoint
we need a program to gather and publish key reference material, to
include sample proclamations, ordinances, laws, and notices, and we
should train both judge advocates and commanders about their au-
thority and responsibility for civil affairs and military governments.

227

During conflicts, judge advocates must be ready to provide quick
and accurate advice on law of war issues, to include treatment of
prisoners of war, disposition of property, and war crimes. We must
expect that the media will be present and public opinion will be
influenced by proper compliance with accepted international legal
standards. Consequently, it is eritical that soldiers, commanders, and
Jjudge advocates know and comply with rules of land warfare. Law of
war training should be part of every Staff Judge Advocate Course
and Senior Officers’ Legal Orientation at The Judge Advocate Gen-
eral’s School,

2**Manual For Courts-Martial, United States, 1984,

22810 U.8.C. §§ 801-940 (1982),

22" House, supra note 191, at 19. See generally Dep't of Army, Field Manual No, 41-
10, Civil Affairs Operations (Dec. 1985),
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Doctrine, training programs, and educational material in this area
are now under evaluation.®®® In the future, the corps staff judge ad-
vocate office will have, in addition to a Chief of International Law,
an attorney designated as the Chief of Plans, Operations, and Train-
ing.??® These attorneys will function as long-range operational plan-
ners in their respective areas; both should be experienced in inter-
national law matters. Responsibilities of the Plans, Operations, and
Training Officer will include conducting law of war training, review-
ing operations plans, and coordinating transition of legal services
from peacetime to combat. The Chief of International Law will serve
as the civil affairs and military government advisor, and be respon-
sible for war crimes investigations. He or she must ensure that corps
operational plans include early deployment of war crimes investi-
gation teams with combat units.

C. COMPENDIUM OF REFERENCE
MATERIAL

Obviously, no one knows the answers to all legal questions that
are likely to occur during conflicts, and it is probable that relatively
inexperienced judge advocates will accompany deploying forces to
combat zones. This probability makes it imperative that key reference
material, expected to be useful during the initial phases of combat,
be published in a lightweight, transportable document. A compen-
dium in the current “Update” format might be acceptable, or our
emerging computer technology may provide other alternatives.?* It
should include general reference material on the law of war, prisoners
of war, disposition of property, graves registration, civil affairs, and
military government, as well as more specific references covering the
deployment area, such as country studies, applicable treaties, other
agreements, and digests of local law.

28 A new field manual, FM 27-XX, describing current JAGC doctrine and operational
law requirements is under development.

94 new Table of Organization and Equipment (TOE; for the Army corps has been
developed and is now awaiting approval from the Deputy Chief of Staff for Operations,
Headquarters, Department of the Army. See Corps (HHC), TOE No. 52401(HHC1J000
(boarded at Headquarters, U.§, Army Training & Doctrine Command, 19 June 1985:
The TOE establishes a new position in the staff judge advocate office for a Chief, Plans,
Operations, and Training. For a discussion of corps operational law planning, see
Coleman, Operational Law and Contingency Planning at XVII Airborne Corps, The
Army Lawyer, Mar. 1988, at 17,

*9With current computer technology, it will be possible to set up a central comput-
erized legal database, perhaps at The Judge Advocate General's School, that any judge
advocate with a computer and communications capability will be able to tap, The
database could contain specialized military reference material and be available in both
peacetime and wartime. Judge advocates could establish an on-line link ta the database,
or, upon deployment, download pertinent reference material to store for use on a
portable personal computer
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D. STUDY OF WARTIME LEGAL ISSUES

To better understand their unique role of providing legal support
during conflicts, all judge advocates sheuld have the opportunity to
study lessons learned from prior conflicts. Just as operational com-
manders study tactics and lawyers study case precedent, judge ad-
vacates should study legal services from past confliets. In addition to
military commissions, civil affairs issues, and military government
rules, topics deserving study include peacekeeping operations, capital
referrals during combat, and alternatives to judicial and nonjudicial
punishment during combat. To facilitate such study, judge advocate
wartime after-action reports, oral histories of senior judge advocates,
and other historical material, to include judge advocate portions of
annual historical summaries, should be consolidated at The Judge
Advocate General's School.?*! The Judge Advocate General’s School
already has an active oral history program, conducted as an elective
for students at the Judge Advocate Officer Graduate Course.?®? It
should concentrate on completing oral histories of key judge advocates
who served in Vietnam, Grenada, Korea, and recent peacekeeping
operations. We should also ensure that the periodic updates of the
Judge Advocate General’s Corps history®® focus on wartime issues
and useful historic data.

E. PLANNING THE TRANSITION FROM
PEACETIME TO WARTIME SERVICES

Planning for the transition from peace to war at the operational
level requires consideration of contingency plans of the unit served
as well as other variables, such as whether plans are for a division,
corps, or echelon above corps. Staff judge advocates must understand
how their people are allocated between the Table of Organization and

1 Interestingly, judge advocate historical material 1s widely scattered. For example,
I found World War II after-action reports and some oral histories of senior judge
advocates at the Army Military History Institute, Carlisle, Pennsylvania, Other ma-
terial, such as the command history of the Milifary Assistance Command Vietnam
and recent division histories, were at the Center for Military History, Washington,
D.C. Still other meterial is at the Army Library, Washington, D.C., and the National
Archives. The Judge Advocate General’s School, Charlottesville, Virginia, has some
but not all, of the material used in this aricle.

2S¢ The Judge Advocate General's School, Communications Electives, ch. 9 (Aug.
1987). Thus fer, the School's program has finished oral histories for several former
Judge Advacates General, as well as the noted military historian, Colonel Frederick
Bernays Weiner (ret.); the first chief of the Trial Defense Service. Colonel Robert C.
Clarke (ret.; and the first staff judge advocate of the Southern European Task Force,
Colonel Howard 8. Levie (ret.)

25g The Army Lawyer: A History of The Judge Advocate General's Corps, 1775-1975;
Park, The Army Judge Advocate General’s Corps, 1975-1982, 96 Mil. L. Rev. 5 (1982)
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Equipment (TOE) and the Table of Distribution and Allowances (TDA),
‘When a combat unit deploys, its TOE legal personnel must have the
capability to fully support the unit, while the TDA personnel (with
possible augmentation from the Reserve) must continue to meet all
the legal needs of the garrison. The staff judge advocate must allocate
TDA and TOE personnel to meet both needs, The World War II and
Grenada experiences suggest that legal service planning should be
divided into at least four phases: predeployment, deployment, combat,
and postcombat. Some of the key planning considerations for these
phases follow

1. Military Justice

Operationally the level and nature of the conflict will determine
whether transfer of pending cases to another jurisdiction upon de-
ployment should be considered along with when and where trials in
the unit area will be held and whether defendants and witnesses will
be immediately returned to a centralized location, such as the rear,
pending investigation and trial. During combat, there may be an
initial period of inactivity in bringing criminal actions, but this period
is likely to be quite short. Under the present Uniform Code of Military
Justice,23* the need for defense counsel is likely to be far greater than
in past wars, and it may be necessary to deploy defense counsel with
brigades or even smaller units. The establishment of the Legal Ser-
vices Command as a TOE unit®®® will give the Corps the flexibility
it needs to place defense counsel where they are most needed in the
combat units. We should also plan for establishing area courts-
martial jurisdictions to support combat commands, and designate re-
sponsibility for activating area courts-martial authority. Local staff
judge advocates and commanders should evaluate the consequences
of capital referrals and determine those types of cases that exigencies
may preclude trying.

Finally. the Army should evaluate establishment of a commanders’
summary disciplinary system to be operational during conflicts. Such
a system could, for example, increase current nonjudicial punishment

21410 U S.C. §% 501-940 (19821

“5The Judge Advocate General's Corps has developed a Table of Organization and
Equipment that. for the first time, allocates spaces in the combat force for defense
counsel and military judges. The new organization, the Legal Services Command, will
be commanded by the Commander, U.S. Army Legal Services Agency. Some defense
counsel and military judges now on Tables of Distribution and Allowances {TDAs! will
be shifted to the new TOE to recognize that they are part of our combat force. The
TOE js awaiting approval from the Office of the Deputy Chief of Staff for Operations.
Headquarters, Department of the Army. See Legal Services Command, TOE No
276021000 (boarded at Headquarters, U.S. Army Training and Doctrine Command
14 Aug. 1987:
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limits and exclude the right to consult with counsel or demand trial
by court-martial. Recalling that in World War II accused soldiers
were defended even in courts-martial by readily available nonlaw-
yers, it seems reasonable to establish an alternative procedure to
provide combat commanders with an effective and timely disciplinary
system.

2. Administrative Law

Predeployment planning should consider the capabilities of the gar-
rison TDA force to handle pending administrative law actions upon
deployment of the TOE units. Reserve units and Individual Mobili-
zation Augmentees (IMAs) assigned to the garrison should be familiar
with administrative law, staff judge advocates should use peacetime
training to keep them abreast of current developments. Predeploy-
ment training of commanders and soldiers should emphasize dispo-
sition of property rules and procedures. During operations, & system
of researching legal issues and communicating answers to forward-
deployed lawyers will need to be established, The deployment of the
Army’s Tactical Combat Computer System—Common Hardware and
Software (ATCCS-CHS) in staff judge advocate offices will give the
Judge Advocate General's Corps the ability to establish a LEXIS- or
WESTLAW-type database that attorneys will be able to query from
the field. Depending on the extent of the database, the deployed at-
torney could have full access to a complete law library.

3. International Law

Predeployment training of soldiers, commanders, and lawyers on
law of war issues likely to occur is critical. The Judge Advocate Gen-
eral’s School currently conducts a Law of War Workshop in which
both line officers and judge advocates consider legal issues they may
face on the battlefield. Such joint training opportunities are crucial
to smooth functioning in wartime In addition, responsibility should
be set for activation of war crimes investigating teams. War crimes
investigators, even those with a background in criminal investiga-
tions, will need training about unique investigative requirements of
law of war offenses. Consideration should be given to establishing
law of war investigating teams under the supervision of judge ad-
vocates. Commanders and lawyers should determine the civil affairs
and military govenment issues likely to occur during combat and
post-combat phases of any operation.

4. Claims

Predeployment training of combat commanders and saldiers should
emphasize claims standards and procedures. The World War II and

57



MILITARY LAW REVIEW [Vel. 120

Grenada experience shows the value of prompt and fair settlement
of claims from the population in a foreign country. We should continue
to plan for claims commissions to follow closely behind combat ech-
elons. Ensuring that commanders and soldiers understand the value
of timely investigation and the responsibility of the commissions is
essential.

5. Legal Assistance

Predeployment programs should continue to emphasize the value
to soldiers of keeping documents current that provide for family mem-
bers during a scldier’s absence. We should continue efforts to expand
the annual check of a soldier’s records to include asking him or her
to consider whether he or she needs to update wills or powers of
attorney {or have these documents drafted). The Army is now devel-
oping an “electronic dogtag,” the Individually Carried Record (ICR).**
This will store pertinent personal data on a card the soldier can carry
upon deployment; information about wills and powers of attorney can
be encoded on the ICR. Staff judge advocates must anticipate realign-
ment of assets upon deployment so that they can continue to provide
legal assistance both to deploying units and to family members re-
maining in the sustaining base area. Depending on the scope of the
operation, responsibility for legal assistance at the sustaining base
area may be transferred to judge advocates in other organizations.
The likelihood of using judge advocates who in peacetime normally
perform other legal duties emphasizes the necessity of continual cross-
training of all lawyers in legal assistance.

6. Administrative Considerations

Plans for legal services during war must include the use of Judge
Advocate General’s Legal Service Organization personnel 1JAG-
S0s).27 They will be available within Lega! Support Organizations
to provide war crimes and claims investigating teams and staff judge
advocate support for area courts-martial authorities in the theater of
operations,

V. POSTSCRIPT

To be prepared to handle legal issues likely to occur during future
conflicts, we must make a serious effort during peacetime to study
and to train commanders, soldiers, and lawyers about the unique legal
issues that occur during war. This responsibility should not be taken
lightly: it is the key distinction of service as an Army lawyer.

<% See Operational and Organization Plan for the Individually Carried Record 1ICR
System, approved by Headquarters, U.S. Army Training and Doctrine Command. 16
Nov. 1987

5 See Dep't of Army, Reg. No. 27-4, Legal Services, Judge Advocate General Service
Organizations: Training. Employment. and Admunistration :1 Feb. 19811
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NEW PROTECTIONS FOR VICTIMS OF
INTERNATIONAL ARMED CONFLICTS:
THE PROPOSED RATIFICATION OF
PROTOCOL II BY THE UNITED STATES

by Captain Daniel Smith*

L. INTRODUCTION

On January 29, 1987, President Reagan submitted to the Senate
for ratification the Protocol Additional to the Geneva Conventions of
12 August 1949 and Relating to the Protections of Victims of Non-
International Armed Conflicts (Protocol II).! The reasons for seeking
ratification were set forth in the President’s Message to the Senate
transmitting the Protocol:

The United States has traditionally been in the forefront
of efforts to codify and improve the international rules of
humanitarian law in armed conflict, with the objective to
giving the greatest possible protection to victims of such con-
flicts, consistent with legitimate military requirements. The
agreement that I am transmitting today is, with certain ex-
ceptions, a positive step toward this goal. Its ratification by
the United States will assist us in continuing to exercise
leadership in the international community in these matters.?

Protocol II was negotiated at a diplomatic conference convened by
the Swiss Government in Geneva, and was signed by the United
States and 101 other nations in 1977.° Protocol II is intended to ex-
pand and improve upon the basic humanitarian standards of Common

*Judge Advocate General's Corps, United States Army, Currently assigned as Trial
Defense Counsel, United States Army Trial Defense Service, 3d Infantry Division
(Schweinfurt Field office). B.A. (cum laude), University of Sen Francisco, 1983; J.D.,
University of San Francisco, 1986; LL.M,, New York University, 1957, Graduate, 114th
Judge Advacate Officer Basic Course, 1957. Member of the bars of the States of Arizona
and California, the United States Court of Military Appeals, and the United States
Army Court of Military Review

*Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to
the Protections of Victims of Non-International Armed Conflicts, operied for signature
Dec. 12, 1977, reprinted in 16 LL.M. 1442 (1977) [hereinafter Protocol I1]

*Message from the President of the United States to the Senate Transmitting The
Protocol II Additions] to the Geneva Conventions of August 12, 1949, and Relating To
The Protection of Victims of Non-International Armed Conflicts, Concluding At Geneva
On June 10, 1977, January 29, 1987, S, Treaty Doc. No. 2, 100th Cong., 1st Sess. (1987,

5As of January 1, 1986, 48 states have become parties to Protocol LI Bowman and
Harris, Multilateral Treaties, Index and Current Status, 3rd Cum, Sup. 81 (Jan. 1
1986). China and France are the only major powers that have adopted Protocol 1L
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Article 3 of the Geneva Conventions of August 12, 1949 for the Pro-
tection of Victims of War,* which governs noninternational armed
conflicts.® This article analyzes the proposed ratification of Protocol
II by the United States. It will briefly review the development of
humanitarian law regulating internal conflicts and the United States
involvement in this process. Next, it will examine whether the rec-
ommended application of Protocol II is consistent with the United
States goal of granting the greatest possible protection to victims of
war, within the limits of legitimate military requirements.

II. THE AMERICAN CIVIL WAR

The United States has long had an interest in the laws governing
noninternational armed conflict. This interest has its roots in the
American Civil War.® One man particularly devoted to setting forth
rules of conduct during this conflict was Dr. Francis Lieber.” When
the South fired upon Fort Sumter in 1860, Lieber was an established
professor of law at what was then Columbia College in New York,
At the outbreak of the conflict, many serious questions arose con-
cerning the laws governing civil wars, and Lieber sought to clarify
these problems. The most significant of these concerns was the treat-
ment of captured Southern soldiers. The North maintained that the
conflict was an internal matter and that anyone seeking to dismember
the Union was a rebel who could be tried for treason.® This position
became difficult to maintain when the Confederates captured a large
number of Union soldiers and officers in the Battle of Bull Run in
1861 and requested an exchange of prisoners. Political pressure mounted

“Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field iGeneva Convention No, I, Aug. 12, 1949, 6 UST. 3114, T1& S,
No. 3362, 75 UN.T.S. 31; Convention for the Amelioration of the Condition of the
Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea {Geneva Convention
No. Ili, Aug, 12, 1849, 6 U.ST. 3217, T.LAS. No. 3363, 75 U.NT.8, 85; Geneva
Convention Relative to the Treatment of Prisoners of War iGeneva Convention No
111, August 12, 1949, 6 US.T. 3316, T.LAS. No. 3364, 75 U.N.T.8. 185; Convention
Relative to the Protection of Civilian Persons in Time of War (Geneva Convention No
IV1. Aug. 12,1849, 6 US.T. 3516, T1.A.8. No. 3365, 75 U.N.T.8. 287

$On the characterization of noninternational armed conflicts in international hu-
manitarian law, see Meron, On the Inadequate Reach of Humanitarian and Human
Rights Law and the Need for ¢ New Instrument, 77 Am. J. Int1 L. 589, 603 11983
Schindler, 7 an Law and In Internai Armed Con-
flicts, It Rev. Red Cross, No, 230, Sept.—Oct. 1982, at 255, 258

¢For a review of the law of war governing the American Civil War, see Wright, The
American Civil War, 1861-1865, in The International Law of Civil War 30 (. Falk
ed, 1971

“For a general discussion of Dr. Lieber and his works, see F. Freidel, Francis Lieber
:1977); R. Hartigan, Lieber’s Code and the Law of War (1983 Garnex, General Order
100 Revisited, 27 Mil. L. Rev. 1 (19651 Nys, Francis Lieber—His Life and Works, 3
Amer. J. Int'1 L. 84 {1911+

“F. Freidel, supra note 7, at 320
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for an exchange, but officials in Washington feared that such an
exchange would amount to recognition of the Southern Confederacy.®
Lieber researched international law and came up with a solution. He
found that, even in times of rebellion, customary rules of warfare and
treatment of prisoners should be observed for humanitarian reasons.'
This adherance to humanitarian norms did not involve recognition
of the Southern Confederacy, nor did it preclude the North from trying
the rebels for treason after the war. Lieber’s opinion was expressed
in an open letter to U.S. Attorney General Edward Bates that was
published in the New York papers in August 1861. Because the opin-
ion was based soundly upon international law and provided a solution
to a pressing issue, it became official policy.!*

Lieber was not satisifed that the laws governing war would be
applied to this cruel armed conflict. He believed more codification of
rules was imperative. On November 13, 1862 Lieber made a historieal
request to his friend General Halleck, the General-in-Chief of the
TUnion Armies:

My dear General,

Ever since the beginning of our present War, it has ap-
peared clearer and clearer to me, that the President ought
to issue a set of rules and definitions providing for the most
urgent issues occurring under the Law and usages of War,
and on which our Articles of War are silent. The last phases
of our war, and the things which have come to light by the
recent inquiries into the conduct of certain officers, have at
length induced me to write to you on the subject. I address
you as the jurist, no less than as the soldier.

My idea is—I give it as a suggestion to you—that the
President as Commander in Chief, through the Secretary of
War, ought to appoint a committee, say of three, to draw up
a code, if you choose to call it so, in which certain acts and
offenses (under the Law of War) ought to be defined and,
where necessary, the punishment be stated.'?

After making this proposal, Lieber emphasized the absence of any
such code in other countries:
Ido not know that any such thing as I design exists in any
other country, and in all other countries the Law of War is

*1d
R, Hartigan, supra note 7, at 9.
“15¢e W. B. Hesseltine, Civil War Prisons: A Study in War Psychology (1930).
*Letter from F. Lieber, New York, to General Halleck, Washington (13 Nov. 1862)
[hereinafter Halleck letter], in Lieber Papers, Huntington Library, San Marino, Cal-
ifornia, For a collection of selected correspondence between Dr. Lisber and General
Halleck during the American Civil War, see R. Hartigan, supra note 7.
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much more reduced to naked Force or Might, than we are
willing to do it, especially now, perhaps, in this Civil War,
and there exists much more thorough organization in those
countries; nor do single wars extend there over such distances
as here.1?

General Halleck did not accept this proposal immediately, but Lie-
ber persisted and a committee was officially established on December
17, 1862, The result of this committee was the landmark code pub-
lished by the War Department in April 1863 as General Order No.
100, Instructions for the Government of the Armies of the United
States in the Field.'* The document comprised ten sections with 157
articles. The order is commonly referred to as the Lieber Code.

Although the Lieber Code gained official recognition as General
Order No. 100, Union officers did not immediately accept it.’* The
Confederacy considered the code to be propaganda and criticized it
for “allowing too much latitude to Union troops in occupied Southern
territory.”!® Despite these problems, “the standards set by the code
seem to have been generally observed by both sides during the Civil
War.”*" Captured enemy soldiers were generally treated as “prisoners
of war” in accordance with Lieber's code. The great loss of life that
occurred in both northern and southern prisons has been attributed
to disease, cold weather, and inadequate food, rather than interna-
tional mistreatment.'® Property rights were also generally protected
during and after the Civil War. At the end of the war, the United
States seems to have observed the provisions of the Lieber Code deal-
ing with war crimes. These provisions were applied against Captain
Henry Wirtz, who was tried and executed for brutal treatment of
Union prisoners at Andersonville, a Confederate prison.'® The North
chose not to prosecute any Confederate leader for treason, an option
permitted under Lieber’s Code. Some recorded acts of the Civil War
seem inconsistent with Lieber's Code,? but on the whole, the parties
conformed to the law of war as then understood.

*Halleck letter, supra note 12.

“4General Order No. 100 is reprinted in The Laws of Armed Conflict 3 (D, Schindler
and J. Taman eds. 1981¢, and in R, Hartigan, supra note 7, at 45—71

7B, Harsigan, supro note 7,51 20

The observation of the law of war by the North and South is analyzed in Wright.
supra note 6, at 54-74.

*1d. at 61

14 at 73

““The most controversial humanitarian issues arose in connection with General
Sherman's march through Georgia and the bombardment of cities, especially Atlanta
These acts were analyzed under Lieber's Code in Wright, supra note 6, at 64-65.

“ Letter from F. Lieber to General Halleck (May 29, 1863: in Lieber’s Papers. Hun-
tington Library, San Marino, Califorma; see also note 12
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Francis Lieber told General Halleck that General Order No. 100
“will do honor to our country” and it “will be adopted as a basis for
similar works by the English, French and Germans.”*' History has
proved his predictions to be correct. The governments of Prussia,
France, and Great Britain did copy Lieber’s Code, and it greatly in-
fluenced the Hague Conventions of 1899 and 1907. The order also
brought international recognition to the United States as a country
that was in the forefront of efforts to codify and improve the rules of
armed conflict.??

In the United States, the Lieber Code was the basis for instruction
in the law of war for the United States Army during the Spanish-
American War, and it was adopted almost completely in the U.S.
Army Field Manual of 1914.2° When the United States entered World
War II, the Lieber Code was incorporated in the United States Army
Field Manual.?*

III. THE DEVELOPMENT OF
INTERNATIONAL STANDARDS
GOVERNING NONINTERNATIONAL
ARMED CONFLICTS

The events of World War II led to the four Geneva Conventions of
August 12, 1949 for the Protection of Victims of War.?® At the 1949
Diplomatic Conference, the delegates of many states believed the
Geneva Conventions should apply to both civil and international armed
conflicts.?® This position was certainly infiuenced by Lieber, who be-

#Lieber's influence on the laws governing war was described by Frederic de Marten,
who wrote:

8o it is to the United States of North America and te President Lincoln
that belongs the honor of having taken the initiative in defining with
precision the customs and laws of war, This first official attempt to codify
the customs of war and to collect in a code the rules binding upon military
forces has notably contributed to impress the character of humanity upon
the conduct of the northern states in the course of that war.

F. de Martens, Precis du Droit des Gens Moderne de I'Eurape {18791

#R. Hartigan, supra note 7, at 2

#F. Freidel, supra note 7. at 340 U.8, War Department. Field Manual No. 27-10,
Rules of Land Warfare 11940},

2 Geneva Conventions. supra note 4.

8 Advocates of this application of the Geneva Conventions argued that in some civi]
wars, those who are regarded as rebels are actually patriots struggling for the inde-
pendence and dignity of their country. It was asserted that the inclusion of the rec-
iprocity clause in all four Conventions would be sufficient to allay the apprehensions
of the opponents of this proposal. A review of the background and history of Common
Article 3 is provided in Commentary on the Geneva Conventions of 12 August 1949
Geneva Convention Relative to the Treatment of Prisoners of War 29 iJ. Pictet ed.
1960; (hereinafter Pictet)
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lieved that rules of warfare could be observed during internal conflicts
without giving recognition to the rebel forces. The initial proposal by
the International Committee of the Red Cross (ICRC) incorporated
this view, and explicitly provided that the application of the Geneva
Conventions to internal armed conflicts would not affect the status
of the parties.?” The proposal, however, met stiff resistance from a
considerable number of delegates. Many states feared unqualified
application of the Conventions to an internal armed conflict would
give rebels de facto status as belligerents and possibly even de jure
legal recognition. They believed observance of the Conventions would
hamper the legitimate repression of rebellions and wanted to limit
the laws of war to traditional armed conflicts between states.?® These
states particularly did not want to give rebels prisoner of war status,
with its attendant immunity for lawful actions on the battlefield.

Common Article 3 was the compromise between these two views;
it provides some minimum protections for victims of internal armed
confliets, while avoiding any recognition of the rebel forces or any
rebel entitlement to prisoner of war status. It states:

In the case of armed conflict not of an international character
occurring in the territory of one of the High Contracting
Parties, each Party to the confliet shall be bound to apply,
as a minimum, the following provisions:

(1 Persons taking no active part in the hostilities, in-
cluding members of armed forces who have laid down
their arms and those placed hors de combat by sickness,
wounds, detention, or any other cause, shall in all cir-
cumstances be treated humanely, without any adverse
distinction founded on race, colour, religion or faith, sex,
birth or wealth, or any other similar criteria.

To this end, the following acts are and shall remain
prohibited at any time and in any place whatsoever with
respect to the above-mentioned persons:

{aJ violence to life and person, in particular murder of

all kinds, mutilation, cruel treatment and torture;

(b} taking of hostages;

{c} outrages upon personal dignity, in particular hu-
miliating and degrading treatment;

“See Pictet, supra note 26, at 31
#1d, at 82
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(d) the passing of sentences and the carrying out of
executions without previous judgment pronounced by
aregularly constituted court, affording all the judicial
guarantees which are recognized as indispensable by
civilized peoples.

(2) The wounded and sick shall be collected and cared
for.

An impartial humanitarian body, such as the Interna-
tional Committee of the Red Cross, may offer its services to
the Parties to the conflict.

The Parties to the conflict should further endeavour to
bring into force, by means of special agreements, all or part
of the other provisions of the present Convention.

The application of the preceding provisions shall not affect
the legal status of the Parties to the conflict.?®

Common Article 3 was a major step toward recognizing the need
for basic humanitarian protections for noncombatants in internal armed
conflicts. It represented the first internationally accepted law that
regulated a state’s treatment of its own nationals in internal armed
conflicts.®® The articles also established that the laws governing in-
ternal armed conflict were of legitimate international concern.

Although Common Article 3 advanced the laws governing internal
armed conflicts, it has not been very effective from a practical stand-
point. Some governments have explicitly accepted the applicability
of Common Article 3 and have attempted to comply with it, but these
have been the exception, rather than the general rule®* Most gov-
ernments have been reluctant to admit the existence of “armed con-
flicts” within their states. They still fear the rebels will gain inter-
national legal status as insurgents or belligerents if Common Article
3 is applied to the internal strife. To compound this problem, the text
of Common Article 3 and its drafting history do not clearly define the
term “noninternational armed conflict”. This has made it easier for
states to deny that the provision applies. Finally, Commeon Article 3
sets forth very general principles, rather than the precise standards
of conduct necessary to regulate the conduct of states effectively.

“Geneva Conventions, supra note 4, art. 3

% See Forsythe, Legal Management of Internal War: The 1977 Protocol On Non-
International Armed Conflicts, 72 Amer. J. Int'l L., 272 (1978},

1The relevance of Common Article 3 to situations of violence during the period 1949
to 1975 is reviewed in Forsythe, supra note 30, at 275.
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The many internal armed conflicts since 1949 have highlighted the
deficiencies in Common Article 3 and illustrated the need to develop
new rules for regulating internal armed conflict. From 1974 to 1977,
124 states, 50 nongovernmental organizations and 11 national lib-
eration movements participated in one or more of the four Diplomatic
Conferences that produced the two Protocols Additional to the Geneva
Conventions of 12 August 1949.%2 Protocol I was intended to update
the law of war regulating international armed conflict between states.®
Protocol II was adopted to regulate internal armed conflicts. It has
made significant advances in this area. Protocol II sets forth, with
more specificity than Common Article 3, the fundamental rights of
noncombatants, that is, people who are not involved in the confliet,
or who have ceased to take part in the hostilities ** Protocol IT provides
greater protection for civilians, children, and medical and religious
personnel.> It also articulates more specific due process guarantees
and standards for treatment of persons deprived of their liberty
Despite these improvements in humanitarian protections for noncom-
batants in internal armed conflicts, many delegates were disappointed
with Protocol I1.°7 The main weakness is the high threshold of armed
conflict necessary before Protocol II applies. At the Diplomatic Con-
ference in 1973, the International Committee of the Red Cross (ICRCi,
as well as many delegates, wanted Protocol II to cover all conflicts
covered by Common Article 3 of the Geneva Conventions.* This po-
sition met strong opposition from states that preferred to handle in-

*2Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of International Armed Conflict Protocol 11, opened for
signature Dec. 12, 1977, reprinted in 16 LL.M. 1391; Protocol II, supra note 1

% Protacol I, however, has been criticized for including within its definition. of conflicts
governed by the international law of war all “armed conflicts in whick people are
fighting against colonial domination and against racist regimes in the exercise of the
Tights of self-determination.” Pratocol 1. supra note 32, art. 1147 see Baxter, Human-
itarian Law or Humanitarian Politics? The 1974 Diplomatic Canference on Humam-
tarian Law, 16 Harvard Inv] LJ. 1119751 Fleiner-Gerster & Meyer, New Developments
in Humanitarian Law: A Challenge to the Concept of Sovereignity. 34 Intl & Comp
L.Q 267 19851

*Protocol IL, supra note 1, art, 4. These generally include eivilians, rebels who are
out of combat because of wounds or illness, and captured rebels

*Id. arts. 4. 9,10, 13,17, & 18,

1d. arts, 5 & 6

*"The spokesman for the Norwegian delegation stated that Protocol II was & “seri-
ously amputated version” of the original draft that the ICRC had presented to the
Diplomatic Cozference. The delegate of the Holy See also expressed disappointment
at & text that was, he said, “a statement of good intentions devoid of any real human-
itarian substance and of any mandatary character.

sThe history and background of the four Diplomatic Conferences that produced
Protocols 1 and Il are covered in M. Bothe, K, Partsch, & W, Solf, New Rules for Victims
of Armed Conflcs (1962 [nersinalar Boths, New Rulss], Kalzhoven, Reaffrmation
and D Law ble to Armed Conflicts
The Diplomatic Cm'ferem,e Geneva, 1974-1977, 9 \eth Y.B.Intl L. 107 (18781
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ternal matters without incurring any international obligations.*® These
states believed that such an application of Protocol Il would endanger
their sovereignty. As a result of this dispute, the threshold for Protocol
II to apply is higher than that of Common Article 3. For Protacol II
to apply to an internal armed conflict, the dissident armed forces must
be under responsible command, they must exercise control over a part
of the state’s territory so as to enable them to carry out sustained
and concerted military operations; and they must be able to imple-
ment Protocol IL*° Most internal conflicts take many years to reach
this level, and, even if the threshold is crossed, governments are not
likely to admit it except in the most obvious situations.

Despite this weakness, Protocol IT was signed by the United States
in 1977 and now, ten years later, it has been submitted for ratification
with one reservation, two understandings, and one declaration. This
article will not review the eighteen substantive provisions of the
Protocol. Rather, it will analyze those provisions that are subject to
a reservation, understanding, or declaration by the Executive Branch.*
The article will also examine whether any other reservations or un-
derstandings should be made by the United States.

IV. THE RESERVATION,
UNDERSTANDINGS, AND DECLARATION
TO PROTOCOL II

A, THE FIELD OF APPLICATION

The most significant Executive Branch recommendation is a dec-
laration relating to Protocol II's field of application. It declares that
the United States will apply Protocol II to all internal armed conflicts
covered by Common Article 3 and encourage all other states to do
likewise.** The reasons for this proposal were explained in a State
Department report to the President regarding Protocol II:

The final text of Protocol II did not meet all the desires of
the United States and other western delegations. In partic-
ular, the Protocol only applies to internal conflicts in which
dissident armed groups are under responsible command and

The divergence of opinions at the Diplomatic Conference regarding the field of
application for Protocol 11 is summarized in Bothe, New Rules, supra note 35, at 624

““Protocol II, supra note 1, art. 1.

4 The proposed reservations and understandings to Protocol LI, and the reasons for
these recommendations, are set forth in a State Department Report submitted to Pres-
ident Reagan. This Report is printed in 8. Treaty Doc. No. 2, 100th Cong., 1st Sess.
(1987) [hereinafter State Department Report].

“*State Department Report, supra note 41, at 7.
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exercise control over such a part of the national territory as
to carry out sustained and concerted military operations.
This is a2 narrower scope than we would have desired, and
has the effect of excluding many internal conflicts in which
dissident armed groups occupy no significant territory but
conduct sporadic guerrilla operations over a wide area. We
are therefore recommending that U.S. ratification be subject
to an understanding declaring that the United States will
apply the Protocol to all conflicts covered by Article 3 common
to the 1949 Conventions (and only such conflicts), which will
include all non-international armed conflicts as traditionally
defined (but no internal disturbances, riots and sporadic acts
of viclence). This understanding will also have the effect of
treating as non-international these so-called “wars of na-
tional liberation” described in Article 1(4) of Protocol I which
fail to meet the traditional test of an international conflict 4

The United States and many other states believe that the field of
application of Common Article 3 is broader than that of Protocol II.
The scope of Article 3 is considered broader because its application
is not contingent upon dissident armed forces exercising control over
part of the territory or carrying out sustained and concerted military
operations. Common Article 3 states that its provisions apply to all
“armed conflict(s] not of an international character.”** This vague
language, however, is not defined clearly in the text of the article or
in its drafting history. The ICRC Commentary states that the conflicts
referred toin Article 3 are armed conflicts “which are in many respects
similar to an international war, but take place in the confines of a
single country”.*® This general definition of noninternational armed
conflict is susceptible to various interpretations. At the diplomatic
conference, some delegates expressed the view that state practice
would effectively raise the threshold of Common Article 3 “upwards,”
giving that article the same field of application as Protocol 1149 A
large number of nations, however, including the United States, have
always maintained that Common Article 3 cannot be construed so
narrowly. The proposed declaration to Protocol II reaffirms the broader
application of Common Article 3.

Many states would reject this declaration to Protocol II, again be-
cause they do not want international obligations interfering with

“Letter of Submittal from Secretary of State George Schultz to President Reagan,
in State Department Report, supra note 41, at vii.

“Geneva Conventions, supra note 4, art, 3,

5 See Pictet, supra note 26, at 37.

“5This view was expressed only in private and not officially at the Conference. See
Forsythe, supra note 30. at 286.
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their internal affairs.*” Nevertheless, the declaration is a step forward
for international humanitarian law, Protocol IT has tremendous nor-
mative value and its application should not be limited by the high
threshold requirements. Protocol II should be applied to all conflicts
covered by Common Article 3, because then the increased humani-
tarian protections of Protocol II would apply to a wider range of in-
ternal armed conflicts. Some states might reject this interpretation,
but other governments may follow the United States’ lead. For these
reasons the proposed declaration to Protacol II is a commendable
attempt to advance the rules of international humanitarian law.

B. ARTICLE 10: THE PROTECTION OF
MEDICAL DUTIES

Article 10 deals with the protection of all those engaged in medical
activities. It contains the following provisions:

Article 10—General protection of medical duties

1. Under no circumstances shall any person be punished
for having carried out medical activities compatible with
medical ethics, regardless of the person benefitting there-
from.

2. Persons engaged in medical activities shall neither be
compelled to perform acts or to carry out work contrary to,
nor be compelled to refrain from acts required by, the rules
of medical ethics or other rules designed for the benefit of
the wounded and sick, or this Protocol.

3. The professional obligations of persons engaged in med-
ical activities regarding information which they may aequire
concerning the wounded and sick under their care shall, sub-
Jject to national law, be respected.

4. Subject to national law, no person engaged in medical
activities may be penalized in any way for refusing or failing
to give information concerning the wounded and sick who
are, or who have been, under his care 4

The term “persons engaged in medical activities” is used to cover
all persons who are directly engaged in treatment and diagnosis of
patients. This includes doctors, nurses, laboratory assistants, and even
some members of the administrative staff who have direct contact

“The resistance by states of a wider application of Protocol Il is summarized in
Bothe, New Rules, supra note 38, at 624.
42Protocol 11, supra note 1, art. 10,
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with the patient.*® Paragraphs one and two essentially copy the first
two provisions of Article 16 in Protocol I. The central concept in these
provisions is that of “medical ethics”. Medical ethics is not defined in
either Protocol, but, according to the ICRC Commentary, the phrase
refers to the “moral duties incumbent upon the medical profession” >
There has been progress in the field of international standards for
medical ethics, but many rules still vary from state to state. The
concept has therefore remained within the various national systems.

The second paragraph of Article 10 refers to the rules of medical
ethics and “other rules designed for the benefit of the wounded and
sick.”®! In some states the concept of medical ethics applies only to
doctors and nurses, Other people who treat patients must follow sep-
arate standards. The expression “other rules” in the second subpar-
agraph to Article 10 was intended to cover these additional stan-
dards.>? The words “designed for the benefit of the wounded and sick”
were included to exclude rules that are not relevant to medical treat-
ment.*?

The third and fourth provisions of Article 10 protect medical per-
sonne! from divulging information that was acquired while perform-
ing their duties. These rights, however, are subject to national law,
which means that governments can deviate from these obligations if
the state’s law permits.

The Executive Branch has proposed the following reservation to
Article 10: “The United States reserves as to Article 10 to the extent
that it would affect the internal administration of the United States
Armed Forces, including the adminstration of military justice,”*

The proposed reservation relates to paragraphs one and two because
these are the two provisions that concern “medical ethies.” The State
Department contends that the reservation is necessary “to preserve
the ability of the U.S. Armed Forces to control actions of their medical
personnel, who might otherwise feel entitled to invoke these provi-
sions to disregard, under the guise of ‘medical ethics,” the priorities
and restrictions established by higher authority.”** The main concern

<See Bathe, New Rules, supra note 38, at 127,

* Commentary on the Additional Protocols of 8 June 1977 to the Geneva Gonventions
of 12 August 1849, at 200 J. Pictet ed. 18871 hereinafter Pictet. Additional Protocols]

$1Protocal I1. supre note 1, art. 10 (21

s Article 16 of Protocol I uses the words “other medical rules”, while Article 10 of
Protocol 11 simply refers to “other rules”, The different language in Article 10 most
likely reflects & condensed version of Article 16, rather than an intentional change in

“See Bothe, New Rules, supra note 38, at 129.
3State Department Report. supre note 41, at 7.

57d.
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is that, if Article 10 is adopted without this reservation, military
medical personnel might cite medical ethics as an excuse to refuse to
perform their military duties or to disregard established treatment
priorities and methods.>® The case of United States v. Levy®” provides
an example of the potential problem. Captain Levy was an Army
doctor who was court-martialed for disobeying an order to train Green
Beret paramedics. At trial, he asserted that the order violated a rule
of medical ethics that prohibited training unqualified personnel to
perform treatment that should be done by a physician.®® This defense
failed as a matter of law because the court held that medical ethics
do not excuse disobedience of the orders of a superior.*®

If Congress ratifies Protocol II, it would then become the supreme
law of the land.*® Consequently, if the provisions of Pratocol II are
self-executing, they would take precedence over any conflicting mil-
itary rules or regulations.®! Article 10 would then require a military
court to hear Captain Levy’s affirmative defense. The defense would
not succeed unless the order violated a rule of medical ethics and
unless that rule was designed for the benefit of the wounded and sick.
In addition, the defense would only be available during a noninter-
national armed conflict.

Another concern of the State Department is that the term “medical

ethics” would be determined by unknown international principles.®
In its report on Protocol II, the State Department explains that the

s/,

°739 C.M.R. 672 (1968); see Parker v. Levy, 417 U.8. 733 (1974:.

5439 CM.R. at 676.

4, at 671,

1In The Head Money Cases, 112 U.S. 580 (1884), Justice Miller outlined the rela-
tionship between treaty obligations and U8, law:

A treaty is primarily a compact between independent nations, It depends
for the enforcement of 1ts provisions on the interest and the honor of the
governments which are parties to it. ... But a treaty may also contain
provisions which confer certain rights upon the citizens or subjeets of one
of the nations residing in the territorial limits of the other, which are
capable of enforcement as between private parties in the courts of the
country. . . . A treaty, then, is & law of the land as an act of Congress 15,
whenever its provisions prescribe a rule by which the rights of the private
citizens or subjects may be determined,

112 U5, at 598-99. The question whether & treaty is self-executing is a matter of
i for the courts. Restatement {Secondi of Foreign Relations Law of the
United States § 154(1) (1965,

¥ Service memmbers are subject to the Uniform Code of Military Justice, 10 U.8.C
§§ 801-940 (19821

“The State Department Report states the following: “But for & few general principles
established in war crimes tribunals after World War II, there is no internationally
agreed legal definition of ‘medical ethics. Use of the concept in thus context therefore
invites political manipulation.” State Department Report, supra note 43, at 5
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concept of medical ethies “invited Political manipulation” because
there are no internationally accepted rules of medical ethics.%® At
first glance, the State Department’s concern regarding Article 10 from
this standpoint seems unwarranted. The Commentary to Protocol IT
by Bothe, Partsch, and Solf states that medical ethics are determined
by reference to national rules, rather than international norms.* The
ICRC Commentary to Protocol II affirms that medical ethics are de-
creed by the medical corps of each State in the form of professional
duties.®® The commentary further explains, however, that the World
Medical Association has adopted rules governing medical ethics,®
and that these rules are the ones referred to in Article 10.%7 Under
this interpretation of Article 10, the concept of medical ethics is de-
termined by international regulations that have not necessarily reached
the status of customary international law. Although the rules are not
disputed by the United States, the State Department’s concern for
future political manipulation is not unfounded. T avoid this prablem,
the United States could state an understanding that medical ethics
under Article 10 will be determined by national rules. International
standards for medical ethics would therefore not govern unless they
were adopted by treaty or gained the status of customary interna-
tional law.

C. ARTICLE 16: THE PROTECTION OF
CULTURAL AND RELIGIOUS OBJECTS
Article 16 is intended to protect cultural objects and places of wor-

ship from acts of hostility and to prohibit their use in support of the
military effort. The Article provides:

Article 16—Protection of cultural objects and places of wor-
ship

Without prejudice to the provisions of the Hague Conven-
tion for the Protection of Cultural Property in the Event of
Armed Conflict of 14 May 1954, it is prohibited to commit

"*See Bothe. New Rules, supra note 38, at 125: Commentaire des Protocoles Addi-
tionels du & june 1977 aux Convention de Geneve du 12 aout 1949, at 191 iJ. Pictet
ed. 19861

#Gee Pictet, Additional Pratacois, supra note 30, at 200.

*The World Medical Associstion is made up of one medical association in each
country and has about 700,000 members. The Association has adopted an “Interna-
tional Code of Medical Ethics” 11949:, the "Declaration of Geneva” 119481, "Regulations
in Time of Armed Conflict.” and the "Rules Governing the Care of Sick and Wounded,
Particularly in Time of Conflict." The text of the latter two documents is contained in
Pictet. Additional Protocols, supra note 30, at 201 an. 11, 12,

""See Pictet, Additional Protocols, supre note 530, at 201
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any acts of hostility directed against historic monuments,
works of art or places of worship which constitute the cultural
or spiritual heritage of peoples, and to use them in support
of the military effort.5®

The reference to the Hague Convention®® clarifies that the Con-
vention’s application is not modified by the Protocol.™® Nevertheless,
there are differences between the two conventions. First, the Hague
Convention protects a wide range of cultural property, while Article
16 only covers objects that are recognized as part of the cultural and
spiritual heritage of peoples.”* The Hague Convention expressly pro-
hibits any acts of reprisal against cultural property, while Protocol
1I does not.” The most important distinction, however, concerns the
conditions that would cause cultural property to lose its protection.
The Hague Convention allows a state to disregard the obligation to
respect cultural property “where military necessity requires such a
waiver.”™ Article 16 does not contain any similar clause. This dis-
tinction leads to different obligations under Article 16 depending upon
whether a state has ratified the 1954 Hague Convention. A party to
the Hague Convention is released from the obligations of Article 16
in cases of imperative military necessity, because Article 16 does not
prejudice the rules of the Hague Convention. On the other hand, a
nonparty to the Hague Convention does not have the express right
to disregard the obligations of Article 16 under any circumstances.
For this reason, the commentary to Protocol IT by Bothe, Partsch, and
Solf suggests that nonparties to the Hague Convention “reserve the
right to waive the provisions of the obligations under Article 16 to
the same extent as those obligations may be waived by States which
are Parties to the Hague Convention,”"™*

The United States has signed but not ratified the Hague Convention
of 1954, Consequently, the Executive Branch has recommended that
Article 16 be subject to the following understanding:

2. The United States understands that Article 16 estab-
lishes a special protection for a limited class of objects that,

#Protocol I, supra note 32, art. 16

*Hague Convention for the Protection of Cultural Property in the Event of Armed
Conflict of 14 May 1934, reprinted in The Laws of Armed Conflict 857 (D. Schindler
& J. Toman eds. 18811 (hereinafter Hague Convention of 1934,

" Article 19 of the 1934 Hague Convention is expressly applicable to armed conflicts
not of an international character. This article requires that each party to such conflict
apply, as a minimum, the provisions of the Convention “which relate to respect for
cultural property.”

“'Hague Convention of 1954, supra note 69, art. 1.

g, art. 4(4)

™Id. art. 421,

““Bothe, New Rules, supra note 38, at 658
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because of their recognized importance, constitute a part of
the cultural or spiritual heritage of people, and that such
objects will lose their protection if they are used in support
of the military effort.”

The first part of this understanding reaffirms that Article 16 pro-
vides protection only to a limited class of cultural property that has
been recognized as a part of the cultural and spiritual heritage of
peoples. This understanding probably was recommended to clarify
that Article 16 does not make a state responsible under Protocol II
for protecting the same broad scope of cultural property included
within the coverage of the Hague Convention. This understanding is
consistent with the language of Article 16 and its drafting history

The second part of the understanding is that the objects covered by
Article 16 lose their protection if they are used in support of the
military effort, The United States must expressly reserve the right
to waive the protections of Article 16, because it is not a party to the
Hague Convention of 1954. The understanding, however, is not con-
sistent with the Hague Convention of 1954 or the drafting history of
Article 16, The understanding draws upon two of the Hague Con-
ventions of 1907,”® which are binding on all nations during inter-
national armed conflict as customary international law.”” The Hague
Convention of 1954, however, increased the protection afforded cul-
tural property by permitting waiver only in cases of imperative ne-
cessity.” If cultural objects are used in support of the military effort,
this violates the Hague Convention of 1954, but it does not necessarily
Jjustify attacking them. The proposed understanding is therefore con-
sistent with customary international law, but is broader than that
permitted under the Hague Convention of 1954.

The text of Article 16 does not support this bro