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4 CRIMINAL PUNITIVE DISCHARGE-AN 
EFFECTIVE PUNISHMENT?* 

Captain Charles E .  Lance"* 
Iii ihis artzele Captain Lance w m w s  I . U ~ - I O U S  pstzfica- 

ship,  a n d  employment  in g e n e ~ a l ,  among others. 
I n  eonciuszoli c a p t a m  Lance reeomrnends greater use 

of administratiue d ischarges  as an ni ternat ice  io  the 
slou. cos i ly ,  tunceriain, and pevkaps altirnatelg zn&fec- 
f i w  route of triai by court-martiai with zmposiizon of 
pumtiur discharges o ~ t  o,ffenders. 

I. IKTRODUCTION 
At Adobe Wells, Texas in 1876, on a typically hot dry day the 

garrison troops a t  this tiny wei tern cavalry post are assembled ta 
witness what any man "with honor" prays will never happen t o  him 
The men of the troop stand rigid in a solemn formation while a "dirt 
devil" whirls dust on their freshly polished boots and the noonday 

1 



MILIT.iFtY LAW REVIEW [VOL. 79 

sun continues to beat r i a a n  upon them. Sweat beads begin to pap 
out from underneath their wide brimmed hats before the post com- 
mander briikl? steps into the center of their r i d i o i i  and calls for 
attention to ordera 

The accused. under guard. i s  marched into his place of infam) as 
all q e s  first center upon him and then upon rhe Colonel a i  his 
words cut through the hush. Private Daake has been found guilt) b)- 
a court-martial and has been sentenced to be dischareed from the 
Arm!- n i t h  a Dishonorable Discharge. Ever!ane at the formation 
knows ~t but nonetheless btrains to capture ever) a-ord as the Colo- 
nel  reads the general court-martial order which recapitulates the 
crimes of the accused and hia ignominious conduct. 

As the commander virtually spits out the ivords "dishonorable 
rgeant Uajor steps fomard and i tr ips off Doake's 
ribbons. and all other disnncnons and idennf>ing 
m u  shabbs clothing. HE coat is  taken from him 

and is torr  in t o o  and deposited at  his feet. A n  aide brings Doake's 
enlistment and it i s  torn into pieces in his face and ~b left t o  be blown 
to the p o u n d  and trampled into the dirt The Sergeant >lajar then 
grasps Doake's suard in both hands, raises it high abare his head 
for ail to see.  ant i  10 one swift deliberate motion breaks it m e r  
Daake'r head. 

The non humbled renegade is inarehed past hi; former eornratler- 
in-arms as the  drums bear out the "rogues march." The htt le prae- 
ession headr ~ n e \ i t a b l v  toward the main gate where representatixea 
of his troop. unable to conceal their conternpr. physicall) eject him 
from the stoekdde. The Colonel then steps forward and  orders 
Doake never t o  return to the poet upon penalty of death and issues a 
somber order to those assembled to have no future e o n t a ~ t  with him 
upon fear of court-martial.' 

Contrast the abare  scene with a letter received by the author 
from a Dean of Admissions at  a )major university a h o  stater.  " I  am 
pleased LO sa) chat u e  do not discriminate apamit a person formerly 
mistreated by the military," when replying t o  a questionnaire eon- 
cerning the effects of a enminai punitive discharge upon educational 

Clearlj- times hare changed greatly. Houerer.  despite the pas- 
sage of an entire eenturj- puni t i re  discharges remain in general mill- 
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tar) use. While the offender sentenced to a bad conduct or diehon- 
orable discharge is seldom, if ever, ceremonially removed fmm the 
ranks of the armed services, the punitiw discharge itself remains as 
a theoretically essential form of military punishment. 

The fact that the punitive discharge ha8 survived into the latter 
part af the 20th Century may he strong evidence of its utility, hut 
then again it may well be that it haa not only outlived its uzefulnesg 
but is even harmful to military discipline and efficiency. The puni- 
tive discharge 1s maintained probably becauae most military affi- 
cers, including senior judge advocates. beliere that mch discharges 
are major deterrents to criminal misconduct. I t  is likely that the 
basis of such helief 1s the widely held riew that punitive discharges 
carry Kith them grave economic cansequeneea. Indeed, this opinion 
finds ample support from contemporary court opimonr3 and from 
our national leaders.' The simple truth is, however, that no one 
reall) k n o m  (including the judge advocate defense attorney coun- 
seling a criminal accused on the aubject) what the economic effects 
of a punitive discharge are. 

The purpose of this article then is to re-examine the punitive dis- 
charge: to analyze its philosophical underpinnings and then to weigh 
the consequences to the individual uho  receives it against whatever 
utilit) it may have for the armed services 

The format of this article is not that of the typical statistical anal- 
ysis commonly used for presentation of descnptire d a t a J  A narra- 
tive style is used for the comfort of readers who do not deal with 
statistical data on a daily basis. 

There is a vital need for empirical research to determine what are 
the practical results of various means of separating from the Army 
thoae who cannot adapt to military life. The author believer that 
many unehamined assumptiam play an important role in the deci- 
sion process foiloaed by commanders and their legal advirora when 
considering whether to refer a ease to trial before a court-martial 
empowered to impose a dishonorable or bad conduct discharge. The 

Stapp v Reear. 314 F Supp 475 IS D S Y 1970). accord.  Cnifed Sfatea LJ. ?el 
Raberron \ Kealmp. 121 F. Supp 477 479 ( S  D Ill 1949) 

OF ~ L I L I T A R I  JC'STICE ~h THE ARMED FORCES 119 (1972). 
' A  mole formal Bnal?slJ mlgh. ha\e the Eollawng i t ru~ture .  rtaremenl of t h e  
problem. varisbler to be meaiured, teehniqves a i  measurement. popu la tm 10 be 
measured. instrument t o  be used. ~ m p l i n g  technique employed. bummar? and 
analysis of reiuhi. and e o n e l u ~ m s  and r e c o m m e n d a t m a  

c s n E P  7 OF DEFENSE.  REPORT OP THE T ~ S K  FORCE OX THE x ~ M I ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  
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same I S  surely true of judges and court members confronted with 
the necessity to decide whether to impose such a sentence 

These assumptions should be compared against objective reality 
in order to determine whether the means chosen, 1 e . .  puninre  dia- 
charges. are effective far achieving the ends desired. , . e . .  t o  punish 
malefactors and discourage others from imitating them. among 
other more abstract goals set  forth belou 

At the same time, it must be recognized that this article repre- 
sents the mereat beginning of an attempt to ansuer the question 
raised above A total of 2.032 questionnaires were sent to various 
organizations, and 1,339 were received back in useabie form. a rate 
of response of approximately 658%. I t  was not practical for the au- 
thor to increase the rate of response by persistently contacting the 
nonrespondmg addressees. Aa a result the concIus~ons reached in 
this article are only teniat i \e ,  and rhe project as a whole does no 
more than indicate lines along which more formal research efforts 
ahauld proceed in the future. The data presented are not intended to 
be used to "prme" the conclusions suggested. a i  evidence in a 
court-martial or in any other similar context. 

11. CAPSULE HISTORY OF THE PUSITIVE 
DISCHARGE 

The punitive discharge like i o  man? of our western Institutions. 
mores originated with the Greeks, uas passed to the 
ead through the European continent, and came t o  us 

The early Greeks borrowed a practice of the surrounding prim,. 
tire peoples when they adopted the sanction of esile for their mili- 
t a ry  and c i v i l  undeeirabies. '  While this practice was labeled 
"ostracijm"-stemm,ng from the fact that  the early Greeks wrote 
the name of the mdindual to be purged from the society an a sea 
shells-rather than "discharge," the similarities in practice and ef- 
fect are striking. 

The Greeks continued their practice of ostracism until their em- 
pire mas replaced with that of the Romans who instituted a separate 



19781 PLTITIVE DISCHARGE-EFFECTIVE? 

military tribunal to administer military justice.g The tribunal could. 
for particular crimes, adjudge a Sentence of exile upon an erring 
Roman soldier. 

The Teutonic leaders borrowed the Roman system of jurispru- 
dence and after the fall of the Roman Empire beran to adapt it to fit . .  
the peculiar conditions of the feudal aystem.lo 

The "court-martial aystem" or the separate military tribunal had 
become completely established upon the European continent by 
1066 when William the Conqueror carried it to England." 

While the system of exile n a s  present m all these early civiliza- 
tionsI2 and u-8s one of the punishments available to a military tri- 
bunal, the first recorded authorization for a punnive discharge as 
such is found in the Code of A~t ic l e s  of Ring Gustavus Adolpkus  of 
Sweden written in 1621.13 Intereatinglg. however, it only au- 
thorized this as a punishment for officers," and specifically ztated 
in Article 126 that no soldier could be cashiered.1s 

In England after 1066 the court-martial was maintained by BUC- 
cessive sovereigns who established rules for the governance af their 
armed but did not codify those rules until 1666 when James 
I1 issued his Articles of War.17 The reign of James I1 was inter- 
rupted by the Glorious Revolution which ultimately resulted in a 
reallocanon of power to parliament In 1688 parliament passed an 
act which gave the sovereign the power to enforce and maintain dis- 
cipline in the armed forcea.18 

The English practice concerning punitive discharge waa unclear 
until 1688 when the Articles of War of James I1 specifically and for 
the first time in recorded English history promded in Briting for a 
punitive discharge for Article 34 of the articles states, 
" , . . and whoever shall offend . . . if It be an officer, he shall be 

* DAVIS. 8 d p m  note 6 .  at  13 
Lo I d  

I d  
L1 BARUES & TEETERS, sup70 note 7 ,  at  339 

Reproduced in 2 W WIYTHROP. XIILITARI Laa AID PRECEDEYTS 907.918 (2d 
ed 19201 
" I d  sf914 
L l l d  ar916. 
In DAVIS.  8upra note 6 ,  at 2 
17 I d  a t  3 
In I d  

sf 920-930 
Articles af War a i  James I1 (1688). reproduced in 2 W ~ ~ T H R D P ,  m p r a  note  13. 
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cashiered: and if a private soldier. he shall nde the ivooilen horse, 
and be further punished as a court-martial shaii think fit " 

The Articles of LVar aere  updated from time to time and main- 
tained the punitive discharge pronsmn far The latest 

that  influenced the American punitive discharge 
h Articles of War of 1769 which were in effect 
can Revolution broke out in 1775 

At the outbreak of violence the Rerolutianar> Congress found I t -  

self i r i th  the immediate need both to establish an arm? and na iy  
and to provide for discipline f a  t h e m  Time b a n g  of the essence 
and because the British Articles of \Yar were knorin IO most of the 
colonists. the Congress adapted them almost verbatim by r e d u t i o n  
on 80 June liii.22 The Aimencan Articles of LVar provided under 
Article 51 the punishment of a punitive discharge (styled cashiering) 
foor officers 23 Several offenses are listed which carried the punitive 
discharge penait)., but again this punishment was r e s e n e d  for offi- 
cers onii..'4 

Enlisted meii d id  not At Into the punitiie discharge picture uiitil 
Congress. under the Articles of Confederation, passed the Ameri- 
can .krtielea of War of 1786 z 5  Article 13 provided that ,  

The dishonorable discharge was the onl? pumtne  discharge au- 
thorized in the United States from 1786 until after World War I1 
when Congress, under the .irticles of Rar  of 1948. provided foor two 
pumtne  discharges The discharges were labeled "Diahonorabie" 
and "Bad Conduct" and were to  be imposed by sentence of a court- 
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martial ~ n l ) . ~ ~  A general court-martial could adjudge both dis. 
charges while a special court-martial could oniy adjudge a bad can- 
duct discharge. It is noteworthy that the Articles of War of 1948, 
for the first time, granted Inferior courts in the Army the power to 
adjuge a punitire discharge.*6 Congress created a distinction be- 
tween a bad conduct discharge adjudged by a general court-martial 
and one adjudged by a special court-martial. The distinction is im- 
portant primarili because of its effect upon entitlements to veter- 
am’benefits under the United States That is, a bad conduct 
discharge adjudged by a special court-martial carries less impact 
and causes the ]os8 of fewer benefits than does a bad conduct dis- 
charge adjudged by a general court-martial. The dual punitive dis- 
charges were maintained by Congress under the 
form Code of Militmy Justice of 1950 and exist 

A brief note should be added for those unfamiliar with the mili- 
tary legal system concerning the distinction between a punitive 
discharge and an administrative discharge. While certain adminis- 
trative discharges ma) hare  adverse effects upon a former s e w  
ieemember 32 they are not primarily designed as punishment and 
hale  a3 their goal the eliminmon of undesirable, unfit, medically 
unsound, and various other eategonee of persons unable to complete 
their military service for varied and numerous reasons An adminis- 
t r a t h e  discharge 1% entitled an Honorable Discharge, General Dis- 
charge, or Discharge Under Other Than Honorable Conditions 
(formerly called Cndeairable Discharge). 

Administrative discharges are generally recommended by a board 
of officers, while a punitive discharge i s  adjudged by a military 
court as part or all of a sentence for criminal conduct, and 1s sti-led a 
“Dism~ssaf’ for a eommissmned officer or a Dishonorable or Bad 
Conduct Discharge for an enlisted perron. 

*‘.Act of 24 June 1948, rh 125, $ 5  209-10 62 Stat 629. G30 (Revirion of t h e  
bl+,”li. 
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The procedural rules and safeguards are. therefore. quite differ- 
ent for the two categories of discharges. 1.e.. punitire and  adminis- 
trative. An ailminiatratire discharge board is not bound by the rules 
of eiidence and lacks many of the procedural safeguards of a trial 
Onl? a aummarized record of the proceedings IS made and the record 
1s reviewed by B local judge advocate laa)er for lepal and factual 
sufficiency before the convening authority approves the discharge. 
The respondent Cas the admmistrative dirchargee i s  styled) haa the 
right t o  hare his case reviewed by the appropriate Discharge Re-  
view Board and  the Board far Correction of Military Records. 
Should the respondent be unsuccessful in  thew admimtratii.e rem- 
edies he then has the option of attempting t o  obtain some relief from 
the federal courts. 

On the other hand. before a punitive discharge may be adjudged 
and executed the defendant must hare received a fair trial anti af 
fool'ded all the rights guaranteed by the United States Constitution 
plus addnional rights guaranteed to armed services' personnel 
the Uniform Code of Military Justice and the .\Ianual for Caur  
Martial. Should a punitive discharge be adjudged the clefenda 
then has the right TO an automatic appeal t o  the Court of Milita 
Reiiew and the option of representation before that appellate court 

charge or may suspend or set aside the punitive discharge entirely. 

111. H O W  DOES THE PUSITIVE DISCHARGE FIT 
ISTO TODAY'S PENAL PHILOSOPHT? 

If the premise is accepted that the military should minor  the do-  
ciety lt war created t o  defend lt lagmil! folious that the militarj'r 
rationale for imposing a punitive discharge should rest upon a con- 
temporay,, widely aecepred. rational philosophical b a m  

4 .  BASIC PHILOSOPHIES OF P17.YISHME.YT 
There are SIX basic philosophies of punishment generally accepted 

8 
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by writers m the fields of criminology and penology: retribution. 
deterrence, social defense, prevention, maintenance of respect for 
law. ana rehabi l i ta t i~n.~ '  

1 .  Retribution 
The oldest philosophy of punishment is that of retribution. Proba- 

bly the mort ancient though s e l l  known recorded reference to  it is 
found in Deuteronomy 1921 which exhorts puniehment to be eye for 
eye, tooth for tooth. Among the leading philosophers that advocated 
retribution as the reason f o r  punishment were A r i s t ~ t l e , ~ '  St .  
Thomas hqmnas 36 and Immanuel Kant.3' 

Among the more contemporary philosophers and writers on the 
subject of re t r ibutke punishment is F. H.  Bradley, who in his book 
Ethzeal Studies state8 the case for retribution quite strongly, as fol- 
h . 8 :  

' opiniar t o  which the man of uncultivated m m s k  1% 

he belief I" the neeeasary i ~ n n e e f i o n  af punishment 
hmenf is punishment unl? *here 11 11 deierred We 
because we owe I(  snd far no other rearan. and I f  

flirted for an? other reason r h a r e v e r  :ha" because It 
IS merited h i  wrong, I I  I S  grass Immaralnj 

In  summary, the theory of retribution ia that punishment should 
focus primarily upon the offender rather than society at large; that 
the gravity of the offense should roughly dictate the extent of the 
sanction; and that the offender must suffer because he is responsible 
for his evildoing, i.e.. he could have done otherwise but chose not 
t0.39 

2. Deterrence 
Deterrence as a philosophy of punishment can be defined as the 

restraint which fear of criminal punishment imposes an those likely 
to commit a crime.'O In former times, emphasis was placed on the 
phyaical exhibition of punirhment BL a deterrent influence.41 Execu- 

9 
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tiom were commonl? performed 111 public as were lesser farms of 
punishment. and the picture of an early Amencan colonist i n  the 
pillory for public display easily c 
ary to emphasize the threat of 
theory concerning deterrence di 
"mere frightening or deterrent 
strengthen moral inhibitions which i d  a moralizing effect, and it ma! 
st imulate habitual lau-abiding The  theorist  t-iews 
punishment as a consequence of the failure of the threat rather than 
the threat i tse l f .  That is, soeiet) punishes in order to threaten. 
What an individual suffers 1s unimportant to the system as long as 
the potential wrongdoers knoiv of the punishment and the amount of 
suifefering meted aut to a past violator 44  

Some immediate problems with the theory of deterrence come to 
mind. I t  presupposes free u.111. a realistic threat,  and knowledge of 
the threat. 4 major flav in  the theory is that  the threat of pumsh- 
ment does not as a matter of fact appear to be effectire to deter 
crime. A commonly cited example of the past failure is the old story 
of pick-pockets irorking the London cronds viewing a hanging of a 
person condemned for picking pockets Another pragmatic difficulty 

that. to be effectire, the theory must 
n and punishment of a criminal. Xany 
onstrated that they cannot cope with 

that requirement. A theoretical problem with the deterrence philos- 
ophy is that  it seems to justify the risk of puniahing an innocent 
person t o  improve the threat that is inherent in the system.45 

d Soem1 Defense 
The theory of social defense wad first formulated and the label 

"social defense" Wrat applied by Yare dncel .  a French writer,  
teacher, jurist and member of the Supreme Court of France The 
theory is elaborated upon in his book, Social D e f e m e .  A .I.lodrr,i 
Approach  !a C n m n a l  Problems, pubhshed in 1966. Social defense 
is largely based on the aubstitution of treatment for retributive 
punishment. Aceording to Yare Ancel, "[Slocial defense presup- 

e E,!ferts o / P u n c 8 h r v , r a t  114 U PA L REI 

10 
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poses that the means of dealing Kith crime should be generally con. 
cemed as a system which aims not a t  punishing a fault and sanction- 
ing by a penalt! the conscious Infringement of a legal mie, but at 
protecting society against criminal a m . "  The individual treat- 
ment and anal>sis of persona apprehended for criminal acts are fun- 
damental to the social defense theor).47 

While deterrence also views society a t  large, as does social de- 
fense, its primar) focus is on individual potential wrongdoers and 
their calculation of risk Social defense is not really interested in the 
individual per se except insofar as he presents a danger to the com- 
munity. The individual then is the focal point of study, treatment, 
and prevention of future misconduct. Prediction is the real kei- to 
understanding and to justifying social defense. The theory is not 
intereared in what the individual did that was Liex-ed by aociety as 
misconduct but is interested in using what he did t o  predict what he 
might do in the future.48 To a social defense theorist, "preventive 
detention" is the primary method of protecting society. 

A problem inherenr m rhe swiai defense theory, when applied, is 
that the e>-stem could readily be misused by tyrants. Accompanying 
this difficulty are the problems created by the neceasity to draft 
criminal statutes to fit the theory and yet maintain the necessary 
protection against misuse in a s ~ s t e m  that allows for criminal deten- 
tion based upon what a person ia apr to do in the future. Of prime 
concern is the current inabiiit? to predict aecurateiy future criminai 

In a free society the social defense theory cannot safely be 
embraced until ~ o e i d  science and the ar t  of predicting human be- 
havior make significant 

4 .  Preventz",? 
A theory that has been partially assimilated nithin the social de- 

feme theory is that of prevention, also called the incapacitation or 
intimidation theory of punishment. Simply s ta ted,  under this 

M AXEL, SOCIAL DEFEME I ~ I O D E R Z  APPROACH TO C R I I I ~ I L  PROSLEIIS 
24 119661 
" I d  a t 2 5  

le I d  at  131. 
Canerers hsa acted !n this area ~n pamng the Siafmnal Research Service Ausrd 

.kef of 1974 p m > d m g  for the establishment of a national pragrsm of biomediesl 
reaearch and B Sarianal Cornmillion for t he  Prateenon of Human Subleeis of 
Biomedical and Behavioral Research Pub L 93-348. 88 S f a ~  342 (1974) ( to be 
eodlfled In part 8t 42 U.S C 2691-1) 

*a COhTEIIPORARY PUXISHME\T. m p r a  note 35, at  129 

11 
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theory, a person is placed into a position where he literally cannot 
commit a crime England and various other countries hare  reeog- 
nized and accepted the incapacitation theory of pumshment b) 
employing a "dual-track system" whereby reeidiviata spend an ini- 
tial term in punitire prison confinement and a second portion of 
"nonpunitise preventive detention." during nhich their privileges 
are considerabi) increased and during nhich, in theory. they are not 

ed 52  In the United States "earl? all states hare  re- 
providing for extended confinemem and, in a number 
m,j3 for life terms for the third or fourth felony 

C O ~ V L C ~ I O ~ . ~ ~  

T w  problems w t h  the prevention theory hate been poinred out 
by Professor Paul Tappan The problems are. first, the lack of use of 
the recidivist statutes, and second, the shortage of remurces m a i l -  
able for institutional and post-institutional maintenance of the of- 
fender The recidivist laus have proven ineffectual in their general 
impact mainly because the courts have displa!-ed a great reluctance 
to appl) the life sentences that hare been established by such stat- 
utes Should the courts apply the recidivist statutes It mould, of 
course, create an even greater burden on the nation's prison sys- 

parole organizations because incapacitation (prevention) 
ot onl) a sufficiently prolonged indtitutional custody but 

the partial and gradually diminishing constraint of parole regulation 
upon discharge s6 

5 .  .Ilai,iieiiaiiee afRespee t  fm Lax 
Xaintenance of respect for the lah as a philosophical justification 

for punishment is perhaps incorporated to some extent in all the 
other theories of punishment but nonetheless desening of corn- 
ment "hlaintenance of respect" theorists believe that if society 
could convince all people that it is in their own best interest to up- 
hold the l a w  punishment would not be necesrar). As this utopian 
ideal is not foreseeabI3- attainable, the imposition of pumahment for 
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infractions of societ>-'s rule8 enforces respect for the lau based first 
upon fear, and hopefully, at maturation of the society, upon interest 
in self-preservation. The preferred methodolog? of these theorists 
is the educational process and a vigilant striving TO assure that the 
law is wif t ly  and uniformly applied.57 

6. Rehabilztaiiori 
Rehahiination as a philosophy of punishment is the theory most 

widely accepted, frequently discussed and aptimi8tically "applied" 
in modern meiet?. The rehabiiitati\*e theory has dereloped under 
the impetus of the modern clinical whore original em- 
phasis was on humanism. The humanists have since been joined b!- 
the psychologists and sociologists. especially those u,ha emphasize 
the external determinants of behavior, and foremost among whom 
are the behaviorists and psychoanalysts. 

The behavioral school, xhich is the leader in this mea, views 
criminal behavior as stemmmg from an imbaianee between paired 
pleasures and p a r n ~ . ~ ~  In addition, many behavioral psychologists 
believe that there 1s a determimatie relationship between B person's 
external environment and his actions It is increasingly common to 
hear that adverse social conditions weh as poverty, ghetto housing, 
and unemployment are the responsible factors for criminality. The 
rehabilitative theory therefore postulate8 two causal agents. mental 
disease and environmental determinism, both of which lead to the 
same conclusion, ] , e . ,  that an indmdual'r conduct is a product of 
factors that are belond his or her control. Since the person's con- 
duct is beyond his control, under both causes, the same legal ramifi- 
cation is suggested by the rehabilitative theorists: lack of criminal 
responsibility for one's 

The rehabilitative theorist, viewing criminal conduct as a result of 
mental disease or environment, often labels punishment as "treat- 
ment." The rehabilitative treatment varies from institution to in- 
stitution from " . . . pragmatic, trial and error, penological and eor- 
rectional techniques to institunonal routme, vocational training, 
guided recreation, individual psychologieal and psb-chiatrie treat- 
ment, group therapy 2nd group counseling." 

13 
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Problems m t h  the rehabilitative theory stem directly from the 
fact that  i t  tends t o  encourage longer and longer periods of confine- 
ment for crimes that  often are far less serere than  the disease they 
reflect 62  For example, i t  may take longer to  cure a kleptomamac 
than one who kills another human being. but It 1s hard t o  justify 
depriving the former of freedom for a greater period of time, con- 
sidering the way society i i e w s  the comparative ~eriousneis  of the 
tiyo offenses The rehabili tanw theory 1s also deficient in 11% f a h r e  
to provide a solution or ansiier t o  the question: What does society 
do  with thoae offenders who refuse t o  be iehabilitated. cannot be 
rehabilitated. or simply do not need t o  be rehabilitated: 

B.  AVOWED A R J f E D  FORCES PHILOSOPHY OF 

Of the sin baric philosophies of punishment. the armed force? of 
P C.YISH.1IEST 

the United States have officially adapted the rehahilira 
of punishment. In the i-oiume T a s k  Force Report C o r w e  
President's Commisiion o r  Law Enfmcement and Admimstratmn of 
Justice adopts rehabilitation as the federal goi.ernment's choice for 
the purpose of corrections 111 statingthat "[tlhe ultimate poal of eor- 
rection under any  theory 1s to make the commur.ity safer by r e d u c ~  
ing the incidence of crime. Rehabilltatmi of offenders t o  prevent 
thew ~ e t u r n  to crime is In general the moat  promising s a y  t o  
achieve this end." 

The federal goiernment through the Federal Bureau a i  Prisons 
ha. been mtensely interested in  dereloping ne\% methods of suceess~ 
fully rehabilitating inmates.6s In this regard, the Bureau of Prisons 
1s deleloping a nea Federal Correctional Center in Butner. North 
Carolina. which according to the Bureau will house the first concen- 
crated and a>etematie effort towards development of effectite re- 
habi l i ta t i re  programs,  ~ n r o l \ ~ n g  stud! of  cr iminal  b e h a r i m  
,>attelllE.e' 
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Through the "Report of the Committee on the Uniform Code of 
Military Justice, Good Order and Discipline in the Arm?-," the De- 
partment af the Army adopted rehabilitation in 1960 a8 a goal of 
military justice in stating, "The military justice syatem must foster 
good order and discipline at all times and places; [andl it must pro- 
ride for rehabilitation of usable military manpower." 

The Department of the Army has also stated that it is the objec- 
tive of the Army correctional program t o  

on a corrective. rehabilitative basis rather than a punitive one; 
and b>- using the Discqdinary Barracks the armed services have 
maintamed an admirable performance record in their rehabilitative 
efforts Fiscal rear 197.5 %vas no exception although the record does 
not look as glittering as did most pazt years, due primaril] to the 
large influx of prisoners and prison population turnover resulting 
from the Presidential Amnesty Program. 

In fiscal year 1 9 7 5  the Disciplmar?- Barracka had an average dail) 
population of 1152 priaonera." During the relevant period (1 July 
1 9 7 4 3 0  June 1975) 387 prisonera were restored to duty and 2 1 2  

B - U  S DEP'I or A m n  REPORT OF THE C D M ~ ~ ~ T T L L  ON THE U a l ~ o ~ a  CODE OB 
MILITARY JUSTICE.  GOOD 0 R . g E R  ASD DlSClPLlUE IN THE ARMY 129 (1960) Also 
h o a n a i t h e ' P o w e l 1  Report 

Army Reg So. 190-1. The Army Correction Program, para. 6 (12 Jan. 1967) 
[hereinafter cited as  AR 190-11 

I d  , para 6 
io i l l  branches of the armed farces of the United S ta tes  *wept  rhe S a i i  send 

rge andlor a eentence t o  eondnement L" 
nar) Barracks. Fort Leavenu,orrh. Ksn- 

RICXE 82 Iheremaf.er c i ted ar A'.sr.AL SUILMlRYl  This issue eoveri  the period 

p m o n  a w e m ,  and 544 o w  on e x e e r i  leaie awainng final disposition of their 
eases. Addreas b) LTC \laynard Earea af the Lax Enforcement Dwmmn, Office 
of the Deput) Chief of Staff for Personnel, Headquarters. Department of rhs  
@my (undated) 
' *  I I S U * L  SCMII*RY. e r p r o  ,note 71 
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were released on parole.'3 An additional 21 prisoners had paroles 
authorized ni th  relewe depending upon completion of acceptable re- 
lease p l a n ~ . ' ~  Of those on parole only 2 . 2  percent had their parole 
revoked during FY 76. Although the 2.2 figure is favorable it ae- 
tually represents a 57  percent increase in parole revocations from 
fiscal year 15i4.'5 This 57.8 percent S U C C ~ E S  rate 1s atill far superior 
to the national average which varies by region from 60 to 90 per- 
cent.'6 A survey of probation effectireneas m the states of Kas- 
sachuzetts, Kew York, and California showed a success rate of i s  
percent for Massachusetts and New Tork and 7 2  percent for  
California." 

The armed forces have also manifested their intention to em- 
phasize rehabilitation through the programs instituted at the U.S. 
Disciplinar) Barracks at Fort Leavenworth. Kansas The Diaeiplin- 
arb- Barracks maintains 66 different programs to train or retrain 
military prisoners in  diverse fields ranging from fuming t o  data 
pr~cessing. '~  The armed forces employ psychiatnsts, psychologists, 
social workers, vocational eounaelors, drug and alcohol COU~BBIO~E, 
laayers, and chapla~ns '~ 10 an extensire effoort to effectuate their 
goal to treat each person according t o  his or her individual needs. to 
solve his or her problems, and t o  correct his or her The 
armed services also attempt rehabilitation of prisoners by reinteg- 
rating them into everyday economic life m the geographic and roca- 
tional area of their choice. Army Regulation 1 9 0 4 7  governing the 
Army's eorreeuonal system mandates that, "Every effort will be 
made to insure that prisoners hare  suitable employment anaiting 
them at rhe time of release from the U 8. Disciplinary Barracks." 81 

In fiscal year 1975, 1.281 prisoners received employment placement 
assistance; and employment placement counselors assisted by pre- 
paring 4,631 pieces of correspondence far prisonera and 1,173 re- 
sumes for those desiring that service.82 

I d  a t  36. 
i d  

x i d  at  40 
TASX FORCE REPORT CORRECTIOFS. st 26 
I d  
A ~ V U A L  Scmrmr. s q r o  nore 11 
I d  
A R  190.1 para 6 

Bi  Arm) Reg KO 190-41, The Cnifed Stater Army Carremanal Syi ton .  para 
64bl1) (15 Dei 18713 
a* A X I U I L  SUXMARY SUPTO note 71, at 36 
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Although the armed forces' goal of rehabilitation 1% apparently 
working, or at least working better than anything else current]>- 
being tried. nevertheless a question remains as to the role the puni- 
tive discharge plays in this aeheme of corrections. Is i t  compatible 
with the rehabilitative philosophy? 

C .  P C S I T N E  DISCHARGE C O S T R A R Y  TO 
ADOPTED PHILOSOPHY 

The punitive discharge was nerer intended to be a rehabilitative 
punishment. Hietancally the punitive discharge came into being a t  B 
time when retribution and deterrence were the chief. if not the 
only, reasons for inflicting punishment. The punitive discharge was 
designed to lever a iervieemember from the military community 
and to put a mark upon him which m u l d  make i t  difficult for him to 
reenter the civilian society and economy. The punitive discharge 
thus had two effects by design: first,  it punished b> ejection from a 
familiar society and by imposing social and economic hardships; and, 
second, it deterred others by its risible, swift, effective and harsh 
character. 

Although the punitire discharge may not have the same harsh ef- 
fects it once had, lt has to be said that it still attempts to isolate an 
individual mthin the society into which, according to  the rehabiiita- 
tive philosophy, he is supposed to  be reintegrared. In  actual prac- 
tice a punitive discharge permits almost all former offenders to re- 
turn to the civilian society, in the physical seme. The socioeconomic 
segregation which the discharge seeks to affect 1s diametrically op- 
posed t o  the rehabilitative theory that postulatea, "If they are to be 
turned into lavabiding citizen8 they must assimilate the culture of 
the group, or the group must assimilate them." 

The possibility of a punitive discharge may create a fear in the 
offender. Likewise, a suspended discharge may produce the same 
fear which may have a deterrent effect and thus produce symptoms 
of rehabilitation. Fear, hawerer, may generate B "punitive reac- 
tion" thar fosters a lack of respect for the Ian, lack af patriotism, 
and lack of willingness to sacrifice for the To "rehabilitate" 
a person, more than fear id  required. 

For an a l re rs f i on  a f  character. p e r i o n a l i f ? .  a n d  behavior [ :o  be 
aahieiedl. m e  musf hare a t i rnu la tm i  patterns. suggestions, senti- 
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group n h x ~  paireo r h e  

military society or into cnilian society B i  design. the punitive dm 
charge, historically and philosophically. doe8 not fit into the re- 
habilitative mold but i? a relic of retribution and deterrence. Al- 
though the punitire discharge r h e a  not fir the armed forces' current 
philosophy of punrshment. does it nonetheless maintain its utility as 
a punishment under another philosophy' That is. d o  the actual re- 
sults of a punitire discharge lend themseltea to rhe forging of an 
effective tool of retribution and deterrence? Heretofore the a n s w r  
to this question ik-as based upon mere conjecture. and it 1s now the 
subject of much speculation 

IV. PUNITIVE DISCHARGE-AN EFFECTIVE 
TOOL O F  

RETRIBrTIOh' AND DETERRENCE? 
A hail conduct or dishonorable discharge has a punitive impact ill 

two areas of prime concern for a former serricemember: entitlement 
to veterans' benefits, and economic opportunities in the civilian 
sector 

A EFFECTS OF DISCHARGE O X  VETERA.\S 
BESEFITS  

In  paaiinp inc ia l  legislation that w . s  deaigned to ease the re- 
entry into cinlian life of returning war veterans, Congress made 
eligibility far the entitlements dependent OLI the type of discharge a 
person received By providing a acheme far denying government 
benefits to a punitively discharged serviceperam Congress did not 
enhance his or  her rehabilitation. but may hare,  intentionally or un- 
intentionally, given extra retributive or deterrent effect to the 
punitive discharge 

In this regard, Congress provided fos two main categories of enti- 
tlements. chose administered by rhe armed ~errieee themsehea and 
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those administered by the Veterans' Administration and orher gov- 
ernment agencies. The entitlements to benefits under either area of 
administration hinge on the statutory definition of B "retersn." Title 
38 of the United States Code. Section 101(2l defines a "veteran" as 

. . a person who served in the active military, naval, or air s e n -  
e .  and who uas discharged or released therefrom under conditions 

other than dishonorable." The key phrase is, of COUIISB, "under con- 
ditions other than dishonorable." The Code of Federal  Reguia- 
tions defines this important phrase. A discharge or relea~e is con- 
sidered to hare been issued under dishonorable conditions if based 
upon a conriction (or convictions) for mutiny or spying, an offense 
mvolving moral turpitude (which generally means a civilian equiva- 
lent felony eonrictionl or willful and persistent misconduct. Under 
the latter category, a discharge "because of a minor offense will not ,  
however, be considered willful and persistent misconduct If the per- 
son's service was otherwise honest. faithful and meritorious." 

The entitlements to veteran's benefits administered b?- the armed 
fosces themselves are fairly clear cut and defined by statute.  I t  is 
the entitlements to those benefits administered by the Veterans' 
Admini8tration and other government agencies that  are less than 
Clear. 

By statute a punitive discharge leaves a farmer servicemember 
ineligible to receive pay for accrued h i e ;  get transportation of 
dependents anti household gooda to a home of record; i9 gain admia- 
eion to the Soldiers' Home; 
and receive a headstone marker.s2 An enlisted person n t h  B dis- 
honorable diaeharge or an officer u i th  a dismissal 1s not entitled to 
hare  his or her dependents receive the death gratuny or to have 

be buried in a national 
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the a p p r ~ p r i a ~  Discharge Reiieir Board i'eiiev his or her militar? 
recorda for possible upgrading of his or her dischage eer t i imte .B4 
h punitive disehargee LZ entitled t o  transportation t o  his or her 
home of and to h a w  a Board for Correction of Militar! 
Records rerien his or her recorda foor errom and correct them A 
person with a bad conduct discharge is eligible t o  have a designated 
beneficiar) r e c e i ~ e  a death gratuity (which is sir months pa!) 
and if the discharge was adjudged by  a s p e d  court-martial he or 
she i s  entitled t o  the services of the appropriate Discharge Relleiv 
B0ard.88 

In the area administered bv the Veterans'  Admmiirration or  
other federal governmental agencies those benefits clearl! loat b! a 
punitive discharge are entitlements TO rlependenc? and inrlemnit! 
compensation,ee and unemploynent compensation loo 

I pereon irith a dishonorable discharge is not eligible for compen- 
i a t m  for senice-connected disability or a pension for  a 
noiiservi~e connected disabiliti , or death benefits for the ~ a i i i e . ~ ~ ~  
vocational r e h a b i l i t a t ~ o n . ' ~ ~  educational a 6 ~ 1 s t a n c e . ~ ~ ~  hospitaliza- 
tion and/or damiciliari care.L0e medical and dental a e r v i ~ e s . ' ~ ~  

ence far farm >eteran'a preference foor farm a n r i m  rural 
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housing loans:113 c i n i  service preference;"' c iv i l  service retirement 
credit for military ser)ice:lls civilian reemployment rights to a 
former job:11i old age and disability insurance:"' or credit for mili- 
tary service for naturalization p u r p o ~ e a . " ~  

Jab counseling and employment placement are supposedly lmt by 
statute for a serricemember receiving a diahonorabie diaeharge, 
but this 1s not m fact the practice of the state employment agencies. 
All states pire job counseling and employment placement for per- 
sons with a dishonorable diaeharge or bad conduct discharge. Those 
persons with the latter are even given veterans' preference fre- 
quently. The state agencies have unifoormli interpreted the words 
"discharge other than dishonorable" to include all discharges except 
the dishonorable diseharge.120 Addinonally, persons holding a dis- 
honorable discharge or bad conduct discharge are eligible for the 
Medal of Honor Roll Pension as the remit of a 1961 amendment to 
the United States They are  also eligible for Kational Serr- 
ice Life Insurance 122 or Serviceman's Group Life Insurance un- 

far- loans I r  penera., eligibilit? a i  mrhiiduak for loans for purchase of farm real 
estate IS specified b i  7 U S C 1992 (19761. a n d  far farm operating loans. by 7 
V S C 1911 (19761 
l l p  12 U S C 1177 (Supp Y 1976) This prnvlnon esrablirhes preferences for vet- 
erans and for families of deceased rerriremembera for the farm houamg loans de- 
scribed af 42 r 6 C 1471-74 (1970 & Supp !' 1975) 

5 C S C 2108 119761 This sratule refers 10 s e o ~ ~ ~ l m n  from the armed fortes 
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lesa they were conxicted of mutmj. treason. s p p , g  or deseition 
The "unitive rlischareee id  also eiieible to a m l i  for a veteran's home .. . 
loan under 38 U S.C Section 180?(eI. To dppl! for a T.1 home l oan .  
a punitivelj discharged person must first apply to the administrator 
of the Veterans' Adminiitration for a certificate of eiigibiiitj 

Similarly, a perron haring a bad conduct discharge 1s nor pre- 
cluded from, and may apply for, the foilowing benefits: eompenaa- 
tian for service-connected disability or death, pension far nonservice 
connected disability or death, special housing and an automobile for 
a disabled veteran, funeral and b u n d  espensee: old age and disabil- 
ity insurance: vocational rehabilitation far a disabled veteran: e&-  
cational assistance, hospitalizatmn: medical and denral eert-ices 
prosthetic appliances and seeing e ! e  or guide dog: veteran's prefer- 
ence for farm and farm or rural houaing ioans: c i i i i  service prefer- 
ence: civil service retirement credit for military setnee:  c 
reempio>ment rights: and iiaturaiizatian benefits. These b 
are conditionally aiaiiable upon application because of the state- 
mente granting each benefit. ivhich define "reteran" a i  a person 
a h a  served " , , and was discharged . . , under conditions other 
than dishonorable." I t  w a  apparentl! the intent of Congress to 
have the maximum number of servicemembers eligible for these 
benefits b i  defining "veteran" in such sweeping terms. 

Most agencies have acted consirtentl!- a i t h  this broad Congres- 
sional intent concerning veterans' eligibilitj for benefits. A t  least 
four state personnel agencies ~ G W  give veterans' preference of f ire 
points on civil service examinations for state employment for those 
persons having a bad conduct (This 1s not t o  be con- 
h i e d  with the aforementioned preference for emploiment place- 
ment ) The State of Washington gnea this veterans' preference 
even t o  those with a dishonorable discharge! 12' 

Those persons with a punitive discharge not precluded b! statute 
from eligibility for veterans' benefits may apply to the Teterans'  
Administration for benefits or for a certificate of eligib 
ing on the type of benefit sought). The application is t 
the rules and regulations promulgated by the veterans' admims- 
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trator and the applicant is entire]?- a t  the mercy of the administrator 
or of an official designated by him. The administrator has the 
statutory authorit, t o  make all rules and regulations which are 
necessary or appwpriate to cam? out the numerous l a w  adminie- 
rered by the Veterans' Aclministration.128 He or she also has the 
absolute authority by Statute to issue binding regulations with re- 
spect to the nature and extent af the proof that is necesaary to es- 
tablish a right to veterans' ben 
ithat evidence will be heard on 
the form required for its submis 

The decision of the administrator is final and absolute and 1s not 
subject to court revie\<-. The federal statute in this regard states 

E I l x f O l  0" an) q U e b f l o l  Of .BU 01 fact 
he Yeierani' A d m ~ n i s t r s f m  p r a v i d ~  

n t e l l  dependents or iurvivors shall be 

State% 3ha.l hare  PO 
811 m i o n  i i  the  n a m  

lenge this statute by trying t o  attack a decision of the Veterans' 
Administration but all have been unsuccessful. The courts hare all 
been uniform in their decisio i 

t Courts before which 
or eounrerparti of new 

n 211(a) ha. , mly upheld those pro- 
s The a m )  of decisions doing SO prommmecrl) ~ n e l u d e a  ~ e j e ~ a l  

All the cases that h a w  been adjudicated on this issue hare running 
through them the common thread first spun by the Supreme Court 
in the ease of Lynch u L'nzted States L32 that rationalizes, "reter- 
a m  benefits are gratuities and establish no vested right in the re- 

38 I. s c Lll(a1 11970) 
Ia1 De R o d v l h  \ United Starer 161 F ?d 1240 rD C Cm.l,  r e i t  i i r , , i s d .  409 U S 
949 119i2l 

Lynch Y United S:afee. 281 U S ::1 ,1934) 
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eipients so that  they may be withdraan by Congress at any time 
and under such conditions as Conpeeas may ~nrnpose . "~~~  

The courts also rely for their stance on the issue of judicial nan- 
renenabilit: in part on the long-standing principle announced years 
ago by the Supreme Court in the cases of l ' i i t ted States L Bah- 

e i- r a t t e d  Sta tes  The Supreme Court de- 
hat "the United States. a h e n  it creates rights 
itself. 1s under no ohligatioii to provide a rem- 

edy through the courts; it may. instead, pro 
remed) and make it ex lus i \e .  . . ' I  Thu 
cation for a veterans' benefit by the admin 
broadest sense of the word, and courts do not have the power to 
rev ie i~  those decisions even if the! are arbitrary and capricious 

Although this result mag be difficult for a legal mind to accept 
toda),  it is nonetheless the decision of the court in the ease of 
Stez,imasrl o Cjwled States 13' that ,  "It i s  therefore apparent that 
Congress has expressly denied the courts any power to  review the 
decision of the Veterans' Administrator. (Citations omitted.) Even 
if the Veterans' Administration's action was arbitrary and caprici- 
ous, Congress has given us iio junsdiction to r e n e w  it ' I  

I t  can be concluded from the foregoing discussion that many r e t -  
erans' benefits are lost or potentially lost for a person holding a 
punitive discharge from the military. For many significant \eterana'  
benefits the punitive discharge is still an effective tool of retribution 
certamly. and deterrence possibly, and thus counterproductire to 
rehabilitation. >lost ex-service personnel with a punitive discharge 
ma? nerer feel the sting of this retribution, however. because many 
could care less about headstone markers or a preference for a farm 
loan What most are probabl? concerned with is getting B job or 
continuing their education so that  the? can get suitable employment 
later. In  seeking employment aid and counseling, B person with a 
pumt~re discharge has not lost very much in the wag of \eterans '  
benefits. The bite that  a "retnbutmnist" might m a h  to apply na 
longer materializes The holder of a bad eonduet discharge almost 
universally ge ts  preference in job counseling and employment 

24 



19781 PUNITIVE DISCHARGE-EFFECTIVE? 

placement over a person who never was in the military. The holder 
of a dishonorable discharge gets counreling and placement on an 
equal footing with all others in the job market 

B .  IMPACT OF P C S I T N E  DISCHARGE OX 
ECOSOMIC OPPORTr.VITIES 

1. Sitrvey Teehvique  
Aside from veterans' benefits. a "BCD" or "DD" has at least a 

potential impact on economic opportunities in civilian life far a 
former servicemember. Whether this impact 1s in fact enough to  
ritalize the punitive discharge and give it utihty as an instrument of 
retribunon or deterrence is unknown. 

In order to obtain information concerning the effect a punitive 
discharge has on contemporary economic opportunities, and thereby 
measure the discharges' utility as punishments, two thousand and 
thirty two questionnaires vere mailed to various groups in the cml -  
ian economic sector The issues that were of primary interest were 
whether rhe respondents to the questionnaires eared if an applicant 
had a punitive discharge. to what extent the) eared, and if the con- 
vietion itself or t i p e  of crime for i,-hich convicted ivae the dis- 
criminating factor, if any, rather than the sentence, , . e . <  the pum- 
live discharge. 

A thousand questionnaires were sent to  business d r m i  located 
throughout the United States. The firma were selected at random 
bur care !vas taken to  assure that all geographic regions and towns 
and cities of all aizee were fairly represented according to their 
proportional representation in the general population, and thai vir- 
tually all types of business concerns were included. Nine hundred 
(900) of the thousand (1000) questionnaires were sent to large busi- 
nesses and one hundred (100) were sent to small busmesaes. Large 
businesses w r e  defined as those with incomes in excess of one mil- 
lion dollars pel year and having more than one thousand employees. 
The greater number of questionnaires nas  lent  to the large business 
concerns in order to  touch the largest possible number of emplog- 
ees  The nine hundred (900) e m p l q e r s  selected employ a total of 
22,043,320 employees. The small business selected had one hundred 
(100) or fewer employees each and had mcomes less than one million 
dollars each. The amall businesses concerned ivere from all over the 
rni ted States and in tonns or c i t m  of great11 vaned sze .  The 
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small businesses eontaetet l  employed a t o t a l  of 4.1511 persons for an 
alerage of approximately forty-sir (46) employeer per firm. 

Three hundred (3001 questionnaire? s e r e  sen1 to colleges and m i -  

and  unirersity coordinating system :o balance out 

n each state institution. The colleges and ~ n i i e r ~ i n e ~  were fur- 
ther sub-categorized h) size. The large schools xere defined as 
those enrolling f i t e  thousand (5,000) or more students and the small 
ones were. of course. defined as those  having from one (1) t o  four 

met>-nine (1,999) students enrolled. 
0) questionnaires i v w e  sent to  unions, 

both large and small, and both independent and affiliated with the 
.imeriean Federation of Labor-Congress of Industrial Orgamzatmns 
LIFL-CIO). Care w a s  taken to include virtually ever? trade,  skill OP 
lob n o e  that 1s unionized and once aeain effort was made t o  insure 
that  ai l  
largest 

geographic 
number of 

regions were wrveyed. Satural ly .  however the 
unionr are located in the more heavil: indue- 

trializetl axeas of the countr?. A total number of 18,793.Z57 union 

. .  
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charge had upon an applicant's chances of securing employment 
services from that state agency. The office of the attorney general 
of each state n a s  surveyed to  see if state law limited a punitively 
discharged person's ability to secure a license or employment in that 
state. 

Because a fidelity bond id  frequently required as a prerequisite to  
obtaining emplo>-ment, an additional tivent>--one (21) questionnaires 
were sent to all "directory listed" national compames that issue 
surety or fidelity bonds to  see what effect a punitive discharge has 
upon a person's ability to  be bonded. 

Of the twm thousand thirty-tiro (2,0321 quemonnairea sent out, 
one thousand three hundred and thirty nine (1,3391 questionnaires 
or letters were received in usable form Forty-three (431 question- 
naires were returned unanswered with letters of explanation and 
the remaining six hundred and fifty-two (6521 addressees did not 
reply. F i r e  hundred and twent>--aix (5261 large companies and 
forty-six (46) small buainessea responded to  the surrey.  A total of 
one hundred and ninety-six (196) colleges and universities returned 
the questionnaire. Scient)- (701 uiiione participated by returning the 
questionnaires and the state agencies were almost unanimous in 
their assistance. Nine of the tuenty-one banding firms replied. 

2. Amiceis t o  Coinmor! Qiiestrons 
Although diverse proups uere surreyed. all questionnaires eon- 

tained Seven identical questions. The first question asked of all 
groups was: Do you inquire into the t i pe  of discharge B former s e w  
icemember received? Forty-two (4281 percent did inquire, fifty-four 
(54%) percent did not and four (4%) percent stated that it depended 
an various factors such as whether the person was seeking veteran's 
preference, job tgpe. et eetera. 

When asked if  they required proof of the type of discharge 
twenty-four (24%) percent of all respondents did requre evidence 
and seventy-two (72%) percent were either satisfied t o  accept the 
person's word or  had been frustrated in past attempts to gam such 
information and, in effect, took what the)- could get. Several per- 
sons commented that they had experienced very unsatisfactory re- 
sul ts  in a t tempts  t o  get  discharge information from military 
sources. (This iwuld appear to be another side effect af the mili- 
tar?'s retention of a vestige of the retributive philosophy in an 
orherwxe rehabilitanve framework. Paradoxical as It ma) be, the 
military services Seem to adjudge punitive discharges a t  great ex- 
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pense, to work either as a deterrent or for retribution. and then 
p a r d  such information from public view, perhaps t o  further re- 
habilitation. The system i i  l i terally working againat itself.) 

All groups were asked if a punitive discharge would cause them t o  
automaticall>- reject an application from an  ex-servicemember. Only 
fire (5%) percent of all those auneyed  ivould do SO and ninety-one 
(91%) percent would nor automatically reject an applicant with a 
puniti\e discharge. Fifty-two (32%) percent of all those responding 
made a distinction in the processing of an application or in  their 
acceptance practices based upon the type or ~ e r i o m n e ~ a  of the of- 
fense of which the former servicemember was convicted. rather 
than the fact that he had apuni t i re  discharge. F o r t p t n a  (42%) per- 
cent did not make the erime-rersus-punitive-digcharge distinction in 
their acceptance practice. Eleven (11%) percent stated that a 
court.martial conviction could result in  nonacceptance, but a deci- 
sion would be based on other factors as well. 

Very interestingly, eight-four (84%) percent of all reapondents 
felt that there would be no difference ~n their opinion concerning an 
application from a person with a court-martial con\-iction based upon 
whether or not a punitive discharge 

tian added weight and eight (8%) percent either did not answer the 
question or had no opinion or policy on the issue. Thirty (30%) per- 
cent of all those responding felt that a court-martial conviction 
equated to a federal or state convietion for acceptance purliosees. 
foort)--seven (47%) percent felt i t  did not, and tu-enty-three (23%) 
percent feit that either it did not matter (as their policy ignored 
forum distinctions) or did not answer the question 

Eight (8%) percent felt that a pun 

3. Effect on CollegeAdnmasio,i 
If a person decides to go to  a post-secondary school after getting a 

punitive discharge. and he or she is otherwise qualified, the dir- 
charge itself will hare little effect. This result varies aiightl? among 
the different categories of eollegea and universities, with the amall 
colleges generally being more concerned ui th  the type of discharge 
and the crime leading to i t  than are the large universities The small 
private universities led in this area. in that fifteen (I;%) percent 
would deny admission on the basis of a Court-martial conviction. and 
sixteen (16%) percent would deny admission if the conviction was 
coupled with a punitire discharge. The small state colleges were 
next in this eategor), with six (6%) percent denying admission t o  an 
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individual convicted by court-martial and thirteen (13%) percent 
d e q i n g  admission if the conviction resulted m a punitive discharge. 

Overall, only t w o  (2%) percent of all colleges and universities au- 
tomatieall? reject an application from a person having a punitive 
discharge. and this two (2%) percent is made up eaclus~vel) of small 
colleges In fact, only thirtyfour (34%) percent of all colleges and 
universities even asked about a former aer\icemember's discharge 
status and then, generally speaking, only t o  ascertain if he or she 
v a s  entitled to an exemption from the physical education require- 
ments or was eligible for credit far ROTC. 

Another surprising statistic is that seventy-eight (78%) percent of 
all colleges and universities responding t o  the survey stated that a 
pereon's ability to secure an educational loan, scholarship, or other 
tuition assistance would not be affected by having a punitive dia- 

4. Effect oi i  Pnoate  Eiiployiiient Oppaifiinities 
The road back to civilian life gets just a bit rougher ivhen the 

puninrely discharged person begins to seek employment within the 
pr iwte business sector. Seven (7%) percent of all businesses re- 
sponding autamatiea1l)- reject an application from one with a puni- 
t i re  discharge of either type There was, honever, an interesting 
eroseover in several reaponsee, in that some uwuld automatmlly 
reject one with a dishonorable discharge and not a bad conduct dis- 
charge, which seemed logieal. yet others did just the opposite and 
carried out the biggest discrimination against the holder of a bad 
conduct discharge. (This is probably due t o  a misunderstanding of 
the comparative seriousness of the two discharge types.) It hap- 
pened that they all cancelled each other aut ,  but absent some expla- 
nation the figures could be deceiving. 

Two (2%) percent of those small businesses responding automati- 
cally rejected the application of a punitively discharged pereon. 
While only Seven (7%) percent of all businesses responding automat- 
ically rejected B person with a punitive discharge, thirty (306) per- 
cent stated that a per san '~  ability to secure employment with the 
firm was seriously affected by hie having a punitive discharge from 
the mihtar>-. Only serenteen (17%) percent of the small businesses 
felt that a punitive discharge would seriously affect employment op- 
portunities with their companies. 

Analyzing these results according to geographic locsrion and 
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business types prared interesting. The small businesses that i ta te t i  
that a punitive discharge would hare  a serious impact were widely 
spread throughout the United States and rvere likewi.iae hLghl1- di- 
versified business types. The large businesses that automatically re- 
jected an application from a punitirel) discharged person were dls- 
proportionally concentrated in Illinois and Texas geographically and 
ivere disproportionali) represented by the trucking industry. Those 
large business concerns that stated a punitive diacharge had serious 
impact an an applicant's chances for employment with them were 
disproportionally located in Ne\{- York, Illinois, Michigan, and 
California and were statistically over-concentrated in their repre- 
sentation af food store chains. the food industry,  the trucking 
industrg.  and publie utilities. Those industries that  ivere only  
slightly owwepresented  in this category were drug companies, in- 
surance companies, and oil companies.13B 

While thirty (30% percent of all busmess concerns stated that a 
affected one's  ability to secure 
percent stated that it did not, six 

(6%) percent stated that it depended on the abilit) of such persons 
to get a security clearance or depended an the position and seven 
( i % j  percent did not answer. 

By far the most serious discriminating factor appeared to be the 
type of crime the person aas  convicted of rather than whether or 
not he receired a punitive discharge as a part of this sentence. 
Seventy-three ( i 3 % )  percent of all businesses made distinctions in 
their hiring practice based upon the t3pe and seriousness of the of- 
fense rather than the discharge t>pe .  Kineteen (19%) percent of the 
businesses stated that a eaurt-martial eonizietion could result in a 
denial of employment, particularly if for a felony, aa compared to 
the seven ( i s )  percent that  would automatically deny employment 
due to a punitive discharge. 

Only nine (9%) percent of the businesses stated that a punitive 
discharge would hare  any influence over and beyond a conviction 
itself on a decision whether or not t o  offer employment. If the per- 
son with a DD or BCD were empiojed very few employers would 
assign him to a lower position (than he i~oultl ordinarily obtain) 
within the firm because of the bad diecharge. Six (6%) percent of the 
employers would aasign a lo we^ position to the recipient of a d w  
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honorable discharge and f i re  (5%) percent would do E O  when dealing 
with the recipient of a bad conduct iliacharge. 

5 .  Consegweiices of Disehar,ge a n  Stair  E m p l o y  
Any pumtirely discharged person may seek 

ice3 of the state employment agencies. frequently called employ- 
ment security commisions, in ail areas of the United States except 
the Commonwealth of Puerto R i ~ o . " ~  With that exception, no state 
employment agent>- refused asaiatanee or made an? distinction in 
the availability of employment asairtame for those hanng  a puni- 
tire discharge. except that they d id  not gire the holder of a dishon- 
orable discharge veteran's preference when referring applicants t o  
job openings Se \en ty -m (76%) percent af the agencies did. hon- 
e y ~ ,  give such preference to one haling a bad conduct discharge. 
.it least three states give recipients of a bad conduct discharge state 

ion for the statutor>- period or until the?- 
I t  i s  a certainty that a punitne d ia -  

plus in the emplqmen t  market, offers no 
iring assistance in getting a job. 

5 Remits o fDisehaige  mi Stafe E m p l o  
>loving m a >  from the private emplo?-ment sector t o  State gor-  

ernment emp1o)ment. it 1% important to note that no state or federal 
statute exists that bars employment of a person having a punitive 
discharge from the military."2 This 1s nor to say, however, that 
there are not statutes that seriously restrict a convicted peraou'i 
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Kentucky. Delaware. and Massachusetts. the Iarv prorides that 
persons shnll  be rejected. 

Twenti-one states hare statutory prmisiona which canditmn pub- 
hc ernplo?ment on such factors as character, reputation, or  peraon- 
ality The effect I S  t o  leave broad discretion to the inrliridual doinp 
the actual hiring to  reject former offenders because they do r o t  
meet these character or repuratian requirements 

A survey conducted in 1971 by the Sational Cii 
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state employment opportunit?.. As far those personnel directors 
concerned about past misconduct. all sere  concerned either with 
the fact that  the person had a conviction andlor the type of crime 
involved rather than any factor concerning the sentence. In fact. 
only thirteen (13%) percent inquired about the type of discharge 
held if the person did not c lam the veteran's preference. 

While no questionnaires were sent to the federal Cwil Service 
Commission or its regional directors, the Civil Service Commission 
through the Bureau of Recruiting and Examining has been a leader 
m employing the en-offender. The "Recruiting Bureau" has eatab- 
iiihed a rehabilitated offender program that extends to those with a 
punitive discharge and offers federal cirii service employment if the 
applicant is otherwise qualified. In addition, an effort to expand 
employment opportunities for ex-offenders with the federal gov- 
ernment has been initiated by the federal Inter-Agency Council on 
Correctlona. '46 

According to the American Bar Association, both the U.S. Civil 
Service Commission and the District of Columbia government en- 
courage consideration of rehabilitated offenders for employment. 
Both the Commission and the District government support the pro- 
gram b>- providing for training courses for government officials hav- 
ing responsibility for employment of the handicapped, as well as 
employment of the rehabilitated offender."' 

7. Effects  of D t s c l i a ~ g e  on Licensing Oppai tunt t tes  
Apart from the hurdle of getting hired, there are additional bur- 

dens to overcome before a person in a profession or occupation may 
be employed. Among those added factors are state license require- 
ments, union membership and fidelity bond requirements. There are 
at least three hundred and seven different occupations that require 
a license as a prerequisite to engaging in the particular trade or 
skill.148 The person having a punitive discharge is, of course, sub- 
ject to these licensing requirements. 
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There are no statutes among the total of 1,948 different statutory 

offense as grounds for denial of a Imnse.  and seven hundred and 
seven require, as a condition of receiving a l m n s e .  that  the appli- 
cant not h a w  committed a criminal offense and that he also posae?s 
good moral eharaeter.lso 

The term "good moral character'' has an inherent \agueneaa about 
it, but the licensing agencies have general11 interpreted it t o  mean 
that If a person has a criminal record, he lacks the Pequisite charac- 
ter for a There is also evidence that licensing agencies 
appl! the good moral character requiremenr almost enelusivel! to 
persons m t h  an arrest or criminal record. For e\ample. a California 
legislative stud? concluded that "licensing a y e a e ~ e  have been e r -  
tremelj reluctant to den? licenses baaed on the lack of good moral 
charactel unless the applicant has had a n  arrest or criminsl rec- 
ord. . . "l52 

s Among the groups surveyed, the legal professmi is 
the most encumbered by Statute8 and rules. Moreaver. a coniicted 
felon will find lt mow rlifficult to be licensed as a lawyer than as any 
other type of professional. Bnt surprisingly a punitive discharge has 
l e x  impact on the potential attorney than mi ivoulil-be members of 
the other professions surveyed. .ill states require that persons 
seeking a license t o  practice law possess good moral character. In  
some states this is a statutory requirement, while in others it is 
required b! the rules governing the practice of l a w  promulgated by 
the highest court of the state.'s3 

In most states. an applicant seeking a license t o  practice laii must 
be a graduate of a law school. >Ian) Ian aehoole, hoiuerer. will not 
accept a person with a criminal record. A survey of lax schools con- 
ducted in 1970 revealed that thirteen (13%) percent of the lav 

... . . . ., 
Corrmert l i S T A N  L REV 3 1 1 9 6 3 1  
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schools responding to the survey would automatically reject an ap- 
plicant who had been convicted of a felony, and another forty (40%) 
percent uould reject such an applicant unless there was "mitigating 
evidence." Only ten percent said they would not disqualify an appli- 
cant with a felony c a n ~ i c t m n . ~ ~ ~  

Sixtyfour (64%) percent of the licensing bodies stated that a 
court-martial If  for a felony would result in the denial of a license to 
practice law- in that state. Ninety-three 193%) percent stated, h o w  
ever, that the imposition of a dishonorable or  bad conduct discharge 
ivoulcl hare no bearing on their decision to license. Thirty-two (32%) 
percent stated that a court-martial eonvietion did nor equate to 
either a federal os state eonvietion for lieensing determinations. 

The greatest impact caused by a punitive discharge was that dis- 
corer? of such a discharge would cause wrenty-one (71%) percent of 
the licensing bodies to  make additional inquiry and further in 
gation to determine the basis for the discharge. Such adverse in- 
formation might not come t o  light If the applicant did not rereal it. 
Eight-two (82%) percent of the licensing boards did inquire about 
the type of discharge received. but only fifty 150%) percent required 

b. Physicians An almost universal requirement foor doctors (all 
states except Kentucky) is that the)- possess "good moral character" 
as a prerequisite for a license to practice medicine. This i s  intereet- 

int that fifty-eight (68%) percent do not inquire 
harge received b) a former servicemember and 
1 percent requre proof of the discharge type. 
ge causes only two (2%) percent of the medical 

boards to reject automatically an application foor a license to  practice 
medicine while twenty (20%) percent will deny a license baaed upon 
a court-martial conriction d o n e .  Forty-two 142%) percent may deny 
the applicant a license depending on the type of crime leading to the 
conviction. Seventy 170%) percent of all medical licensing boards 
make no distinction in their lieensing polic)- if the conviction is ae- 
companied by a punitive discharge. 

to determine the 
extent to uhieh an ex-felon ma> be granted B teaching certificate, 
which IF generally a prerequisite far employment by accredited 

any proof. 

' 

c. Teachera. A survey was conducted in 1972 
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schools. Sine states would not grant a certificate to a person con- 
victed of a felony. seven would grant an ex-felon a certificate. and 
t h i n - t h r e e  responded by saying that they would grant an ex-felon 
a certificate under "some circumstancei."15e 

The 1972 survey and the current survey OII punitive discharges 
complement one another in that fifteen (16%) percent of the states 
t a d q  deny teacher certification based upon a court-martial convic- 
tion, thirty-eight (38%) percent might den>- certification based upon 
the t?-pe or ~ e r m u s n e s ~  of the crime on which the coniiction 1s 

bared. and forty-reven 14%) percent do not deny certification as a 
result of a court-martial conviction. Only three (3% percent auto- 
matrally reject an application for a teaching certificate due to a 
punitive discharge. ninety-one (91%) percent do not ,  and si.; (6%) 
percent did not answer the question Only eighteen (18%) percent 
made any distinction in the handling of an application based upon a 
punitive discharge. Eight-five (E;%,) percent of the states did not 
even inquire about the t l p e  of discharge received bp a former s e w  
icemember and only nine (9%) percent required any proof of the 
t rpe of discharge. 

d Ba,hrrs Barbenng is one of the most restricted occupations. 
Forti-six states and the District of Columbia hare dtatntory prori- 
m n s  containing restrictions on the licensing of former offenders. 
Fortyfive of these jurisdictions den?- a license to an applicant con- 
victed of a felony or a crime inwir ing moral turpitude. In  twenty- 
t w  states. the applicant has t o  satisfy both conditione far a license; 
that 13, hale  no conviction for a criminal offense and porseas goad 
moral character (Somewhat ironically, the Disciplinary Barracks 
offers a training program in barbenng for inmates as part of the 
rehabilitation program 1 

Only four states. Alabama, Massachusetts. f i e x  Hampshire. and 
South Carolina. have no statutory provisions an the lieensing of ex- 
offenders as barbera. While only three (3%) percent of the states 
will automatically reject an application from a punitively discharged 
person, forty-nine (49%) percent will refuse a barber's license to a 
person convicted of felon? m a  court-martial. Ten (10%) percent will 
withhold such a license notaithstanding the grayit) of the offense 
upan which the court-martial W ~ F  based. Eighty-one (81%) percent 
of the licensing agencies for barbers stated that their treatment of 
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an applicant or his application does not vary because of a punitive 
discharge. 

e .  Alcoholic Bezxrage Distnbuforc.  Ten states. by statute,  place 
restrictions on the manufacturing. r e t a h g ,  nholesaling or dis- 
tribution of alcoholic beverages by convicted persons. Sew Pork 
prohibits the employment of ex-offenders in establishments where 
alcohol IS sold for on-premise consumption. Florida and Texas refuse 
alcoholic beverage licenses to persons with a court-martial eoiivic- 
tion and thirty-eight (38%) percent of the stater say that they might 
refuse an alcoholic bererage dealer's license to one convicted by a 
court-martial depending on the seriousness of the offense and re- 
lated matters. 

Yo state automatically rejects an application from a person with a 
punitive discharge for an alcoholic bererape retad dealer's license. 
Thirty-one (318)  percent of the states do give additional attention 
or require added background i n r e % t i g a t m  on persona having a 
punitire discharge. Sixtysix (66%) percent of the states' alcoholic 
beverage agencies make no distinction in their handling of an appli- 
cation for a license from a pereon with a dishonorable or  bad conduct 
discharge. 

Plumbers are the least restricted occupation aur- 
veyed concerning license impediments for former offenders. Kine 
atates1j6 hare  statutory provisions that  condition the granting of a 
plumbing license on a showing that the applicant possessea good 
moral character. Only Indiana conditione the granting of such a 
license on lack of past criminal offenses KO state agency for the 
licensing of plumbers inquires as to the type af discharge possessed 
by a former servicemember, nor did any auch body require proof of 
the discharge type. KO state plumbing board automatically rejects 
an application for a plumbing license from one with a punitive dis- 
charge and none vary their handling of an application should they 
discover such informanon. 
8. Znipact a n  Cmon .Membersiiip O p p o r t u m t y  

A factor that  could have a significant influence on employment, 
particularly in the states that  do not have "right to work laws,' ' IS 
the opportunity for a person to become a union member. A punitive 
discharge, however, has little bearing on a person's ablllty to gain 

f, P1umber.s 

I i .  The  i e n  s a l e s  a m  Araania i .  California.  C o n n e c t i c u t  Ind iana ,  Iowa, 
Loumsra .  \ I m ~ o u n .  Sex Jersei Yen Y o r k  and Pennsilvsrls 

The nine states are Alabama. C o n n e c t i c u t ,  Diirrier of Columbia. Kenruck), 
hlarilsnd. hlirhigan. Sew l l e x i e o .  Texas,  and Utah 
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union membership status. Onl! eight (8ci)  percent of the unions in- 
quired into the t lpe  of discharge a former serrieememher had and a 
mere five (6%) pelcent required proof of the t Ipe  of discharge. S a  
union rejected an application for union membership because of a 
punitive discharge 

Onl! filre (j% percent made any distinction in the processing of 
an application for membership based upon the tvpe of crime in- 
volved that resulted in the punitive discharge. S o  union denied 
membership based on a court-martial eonvietion Perhaps the 
bargest, if not the onl ) ,  effect a court-martial coiniction has 011 
union elmbiiitv LS determined under the Landrum-Gtiffirhs 

years following the ~ o n i i c t i o n  

to secure a bond was affected by haXing a court-martial conviction. 
only ele\en (11% percent thought that  a punitive discharge ivould 
arid an) greater burden. S o  bonding company automancally refused 
to bond a perron because of a court-martial conviction and none au- 
tomatically refused t o  do so because of a punitive discharge. 

Because of the Banding Assiatanee P ropam administered b! rhe 
U 9. Department of Labor, handing requirements are no longer the 
c o n c e ~ n  they once were for an  ex-offender. In !his project, fidelity 
bonds are oosted br  the federal eovernment in order to  nroteet the . .  
prospective employer from l oaa  due to theft or arts of dishoneat) 
The Department of Labor has p ro r~ le i l  bonding asaiatance to more 
than 3,100 persons. most of whom are es-affenders.'eO Banding as- 
sistance I? now available a t  ani local office of the tar ious state 
emp1oymer.t s e i . ~ i e e s  m amounts up t o  $10,000 per month 
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C. 4fISCO.TCEPTIO.TS AVD O P I S I O S S  REVEALED 
BY SCRVEY 

Tabulation of t h e  results of the survey revealed two common 
threads running through man) responses, which merit comment. 

I Equal E m p l o y m e n t  Opport 

employers from inquiring into the type of military discharge re- 
ceived by an applicant." %\era1 companies understand the law to 
be that an EEOC decision "held that to require an honorable dis- 
charge as a prerequisite to employment is discriminator>-." These 
respansee came from various different states and regions, including 
S e w  Tork, Yiehigan, Nevada, and Washington These rulings must 
be the coincidental declarations of regional EEOC officers, as the 
national EEOC office in Washington, D.C. had no knowledge of any 
such rule or regulation.162 If such a rule were imposed nationwide it 
could. of course, cansiderabii alter the future effects a punitive dis- 
charge might have. 

2. s e r u r i t y  Cleam7,ee 
Another response reeelred concerned an opinion held by many 

employers that Department of Defense contractors cannot hire ex- 
offenders or persons with punitive discharges because of the secu- 
rity aspects of the work. Such is not the case According t o  Joseph 
L. Lieblinp. Deputy Assistant Secretary of Defense for Security 
Policy. 8 directive issued by the Department of Defense in 1966, 
which remains in  effect, does not preclude contractors from hiring 
individuals with criminal records ( to  include militarl- convictions). 

. -  
>"E i nd i i i dua l i  with criminal recorda . It  has a l i a  come I D  t he  at 
fention of the Depsrimeni of Defenie t h a t  some con:rscfari are a i  the 
e r m i e ~ u s  op1n10" rhs' B ~ r i m i n s l  rscoid is IP ~ u f u m a ~ i e  and absolute 
bar t o  -he irruance of a reeuriti. eleaianee [for those having access t o  

1n:erilau v i s  te lephone u l r h  M Hadge. O f f m  o f  Chlef  Counael ,  Equal 
Emplwmei r  Oppar:umt) Cammssian. W'arhirgtan D C (December 17, 1975) 
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- afmnl This of ~ o u r s e .  LS n o  
o e ~ p l o )  perro?r u i f h  a pa'' 

clearance imestigatmna are concluded. due process procedures w i l l  
be observed-which includes an applicant's right to appeal an! ad- 
verse d e c ~ o n . ' ~ ~  

Should the above DOD position be mare widel? disseminated 
marl!- em (6% percent of the employers surre?ed would change 
their position on whether or inot to hire a person with a  court^ 
martial c o n v i c t m  and punitive discharge. 

3 PublicOp 
Other interesting and thought-provoking opinions flowed from the 

surrey responses \fan? such opinions were emononal respanaes 
stemming from the Vietnam conflict or an attitude about the m i l i ~  
tar? in general. Other responses concerning military justice seemed 
to be derived from personal experiencea while in the armed forcer. 
Many civilians seemed u n a ~ a r e  that the s>atem of rnilirar) justice 
has changed m c e  Karld War 11. expressed a dim n e w  of court- 
martial praceedmga, and had doubts about then fundamental fair- 
ness. That ma? explain v h y  forty-seven (4%) percent of those SUP 
veyed did not feel that  a court-martial conviction equared t o  either a 
federal or state conviction. 

Several  respondents, particularly among the educators,  ex- 
pressed "shod4 that a person (apparentl? that  they had met) had 
received a punitive discharge for Khat they conrider "minor infrae- 
t iom. ' '  Some of these adverse opnnans can be sloughed off ad unin- 
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formed or a3 failure to recognize the military's special need for dis- 
cipline. but others, nonetheless, rase  the issue that perhaps the 
armed forces have been too anxious to give a n  offending ser"- 
icemember a "kick." Another fact that may point to a too frequent 
imposition of punitire discharges i s  the high rate of restoration to 
duty of those Kith punitive discharges. In fiscal 197; t h m - f o u r  
persons had their punitive discharges suspended by the convening 
authority a t  the Disciplinary Barracks and nere restored to duty. 
Three hundred and eighty-seven persons vere returned to dut?- 
pending completion of the appellate process. 

D. COKVICT DISABILITY STATUTES AND 
PUNITIVE DISCHARGE 

As prermusly discussed, there are numerous statuted and hiring 
practices that may prevent or delay a conricted ex-aerricemember, 
n i t h  or inthaut a punitive discharge, from completely returning to 
the civilian society. The convicted former aervicemember may even 
lose his means of engaging in a livelihood for which he has been 
trained by the Disciplmarl Barracks as part of the militarl's re- 
habilitation program. Theae statutes, chief among which are the 11- 
cenzine movisions. are often unnece8w.r~ measures that ma\- con- _ .  
tribute to a lack of meaningful employment opportunities and thus 
hinder the former servicemember's efforts at reintegration into the 
Civilian ~ o c i e t v  .~ ~ 

If the purpose of a punitive discharge is to pumsh by restrictmg 
the recipient's economic opportunities, thia is already sufficiently 
aceomplirhed b> the criminal conviction that precedes it. Thus the 
discharge is rendered redundant and wasteful. If the situation vere 
to change, horvev'er, the punitwe discharge might be revitalized In 
the last five years there has been a grorring legislative trend to 
remo\-e statutory obstacles to employment opportunities for all 
former There has also been a significant increase ~n 
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decisions by courts limiting the authonry of a gaietnmental  agency 
t o  impose arbitrary job restmtions 

The due process cIausc of the fourteenth amendment t o  the 
United Stares Constitution has pioi ided the most flexible means of 

statutes create a conelua1ve StBtUtOl'S p e -  

or privileges or to perform numerous other funetion8. Although not 
s p e c ~ f ~ e a l l i  stated.  this presumption is implicit in those Ia\i.s which 
specify contiction of a felon> as grounds far denying a 11cenre or 
employment.166 

An interesting deciimn by :he United States Court of Appeals far 
. Booid o f  Keoerrts.'G' urowdes some the Second Circuit. P m d u w  

guidance on irrebuttable pre about ex-offenders In Poi- 
d i i i r i  a teacher eoniieted of a ght immediate restoration to 

must reinstate h i m  a hearing to determine fitness and competency 
could be held But  the court cautioned that ,  if ;he purpose of the 

.i due process objection 1s 2160 presented by adminisnative lieenz- 
ing boards which lack objective criteria t o  determine an offender F 
ability to  perfoxm the regulated functions S~andards are i er )  often 

nexistent. or so vague a8 t o  make i t  i 
d l~ceniors  t o  apply them When taken 
uttabie presumptions created by statu 
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lees decisions present formidable obstacles to the e x a n v i c t -  

C Board of A p p e a l s  nnd Renieza,16s the court 
recognized I'. . . the need to clarify the requirements for business 
licenses by adopting appropriate regulations . so that  the danger 
of arbitrar) administrative action based upon unar tmla ted  and un- 
announced standards 1s removed. . . ." The M 3 1 1 e ~  decision dealt 
with an agency's refusal to issue a street  vendor's license to an ex- 
felon ivho had presented unchallenged evidence of his rehabilitation. 
The court said. "Unleas there are some standards relating the prior 
conduct of an applicant to the particular busmesa activity for which 
he seeks a license, the power to deny a license inevitably becomes 
an arbitrary. and therefore unlawful. exercise of judgment by one 
official. . . .''l'O 

The Court in .kf;lle? thus adopted a "relationship" test;  i t  urged 
that standarda be designed for each particular license which actually 
measure a n  applicant's abiliti and trustworthiness i n  relation to 
that license. The judicial trend has been to look to the reasonable 
relationship of indindual decisions t o  the purposes of the regulation 
lii order to determine the constitutionality of the regulation. In  
Sehzcwe v Board of Bar Emn,iiwrs,"' the Supreme Court re- 
re r ied  New Mexico's refusal t o  admit Schivare to the bar because of 
a past arrest  record. The Court held that,  before an individual could 
be denied a license. there must be a rational connection betneen the 
occupational disqualification and the applicant's fitness t o  perform 
the particular job. 

The "relationship" test has recently been used by the Supreme 
Court in a related context, racial diicnrnmation in employment, 
when it held that  an employer has "the burden of showmE that any 
given requi rement  mus t  have  a mani fe l t  r e l a t i o n s 6 p  t o  the  
employment in question "li2 Also, the use of arrest records to bar 
potential employees has been held to be "irrelevant to (their) suita- 
bility or qualification for employment.""a 

This rationale has a h  had impact among the federal courts con- 
cerning honorable discharge requirement8 as a prerequisite for the 

43 



UILIT.mY LZlK REVIEW IVOL. 79 

vetera?. t o  obtain goiernment ernpiojmenr. In  Ti 
lngi ier the en! of Plaquemine. Louisiana hail a 

at) could not prove that honorable rhacharpea were n e c e a i a ~ >  TO 
maintain the qualit, of :he aorkfoice. 

&et professionals i n  the criminal j u r t m  field of correctiom n e  
the emploJ-ment disabilit! itatutea as remnants of an archaic philo 
aphi  of punishmer.t While there has been ~ o m e  significant move- 
ment in liberalization of legislation in  thi> area and apparertly some 
coneuwent shift i n  nublie minion. there r e v . a n ~  a vast  bodv OF 

therefore. i.emaiiii as a superfluous instl-umer.t of retribution and 
de1errenee 

T. ALTERKATIVES TO COSTEIIPORARY 
PRACTICE 

It  1s clear that .  on the basis of the philaioph! adopted b! the 

lucid bur nonetheless probable fact i z  that a punitire 

discusnon. but the 
t o  eliminate the 

hment appeals to 
logic Such B decision would be in keeping with all published abjee- 
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lives of the military corrections aritem. and w u l d  be in steD with 
" 1  

modern professional opinion: and it comports favorably with the 
thoughts expresaed by the former Commander-m-Chief, President 
Ford."6 A strong argument far the m a l  elimination of the punitive 
discharge is a simple restatement of logic: The justification of a par- 
ticular punishment should rest within the purpose in philosophy of 
the institution which imposer it. Although the punitive discharge IS 

not philosophically contradietor?- when only the militar? communitg 
is considered, it becomer so when the military community in  viewed 
as a par t  of and responsible t o  the ent i re  American societ?.. 
Elimination of the punitive discharge would. therefore, resolre the 
contradiction of philosophies which currently afflict 
The ryatem intentionally attempts to stigmatize x 
and t o  rehabi l i ta te  wi th  the other .  The schem 
counterproductire. 

Quite naturally, substantial obstacles stand in the nap  of the 
statutory dismantling af the punitive discharge system. Chief 
among such obstacles would likely be time and human temperament. 
Legislation would be require6 to accomplish the abol i tm of the 
punitive discharge, which would consume a great deal of time and 
energy. Such action, rrhile not impossible, is certainly not im- 
mediately available Another encumbrance is the propensity of 
people to oppose change; generall)-, the greater the change, the 
greater the opposition to it. This natural resistance to change would 
almost certainly be strongly voiced b?- the variow veterans' p o u p s  
which historically hare a good "track record" of influencing Con- 
gressional action. 

From a traditional point of view. a potent consideration m u a  be 
that elimination of the punitire discharge, while desirable in time of 
peace, arguabl? may not be feasible m time of war. Something must 
be kept in reierye, so goes the argument, that diatinpuishes one 
who brarely and honorably serves his or her country in time of can- 
frontation and peril from one who would choose personal safety over 
the welfare of the rer t  of society. For motivation in combat, and as a 
matter of fundamental fairnese as perceived by other soldiers, an 
offender in time of war should not be allowed the eaiy a a y  out. To 

President Ford II h i s  June 1975 "Crime Messsgi" 8peciflcally called for fair 
hiring plsctlcei  fouard farmer felons and directed the E S Civi l  Servire Commir- 
81on t o  ~ n ~ u r e  that i f  IS  nor unju8rl! dlicriminafing againat ex-ielaan ABA Xa- 
flona! Clearinghouse on Offender Employment Restnetlone,  OFFEKDER E I P L o Y -  
\ZEST REYIEU, uo  13. duli  1971 
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pamper such persons n i t h  the comparatixe lurury of prison. t o  
grant  them a "passport" discharge, and to send them back t o  safety, 
civilian statue, and home would be the height of folly As another 
w i t e r  stated. ". . soldiers are entitled to the assurance that no 
soldier can dodge the perils of battle uithout p a i ~ n g  a heayy 
priee."177 To preserve combat effectiveness the military system ar- 
guably needs the punitive discharge, partieularli the dishonorable 
discharge. to label the "combat criminal" as dishonorable and to 
maintain the social disnnetmn between the warrior and the canard 
or the "crafty quitter." 

The military serviced and Congiers could decide to live w t h  the 
conflict between practice and philosophy, or to 
together and apt for an increased retributive s 
chargee. The armed farces could reinforce the 

b i  reriving the formal elimination ceremonies as pre- 
escnbed above. Such public "drumming out" ~ ~ o u l d  be 
ible to a militar] unit and could hare  beneficial deterrent 

effects 
The punitive discharge could also be "beefed up'' by merel) call- 

i n s  ereater nublic attention to the cause-effect relatmnrhm of rhe 
L O  . 

diacharges That IS, the nature of the punitive discharge could be 
advertised and directly tied to major criminal acts. Publie attention 
could be focused directly on the discharged person by publishing the 
court-martial results not only m the post or base newspaper, but 111 
the accused's local home town newspaper as w l l .  Previous adrer- 
tisement of a policy of read? disclosure of punitive discharge infor- 
mation t o  the most casual inquiry. with or without a n i  requisite 
need to know, could act as a deterrent 

Putring such policies into actual practice would have a real re- 
tributive effect, in addition to probable enhancement of the deter- 
rent aspect of rhe discharge. Congress could, if it worked itself up 
to a retributive glow, pass new legislation that a d d  reduce or 
eliminate any discretion in grannng an? veteran's benefit t o  the re- 
cipient of a punitive discharge. Additionally, new employment d w  
abilities statutes, like those prenoual) discussed. could be passed 
which would foeus on discharges, rather than a n  felony convicnonz 
as at present. This would cerrainlr reinforce the penalti aspect of a 
punirrve discharge. 

The fault n i t h  such a program is not that it would prove meffec- 
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tire, but that it m o r e s  further aiiap from the philosophy embraced 
by our society and irould violate the mood ofthe times. 

TI. CONCLUSIOA’ 
Taking into c o n r ~ l e r a r i o n  all aspect; previously reviewed, the 

best solution to the problem eonfronting the military justice system 
concerning punitire discharges is t o  retain the court-imposed dis- 
charge but t o  discourage its peacetime use. 

Basing this judgment upon the statistics preriousl) presented, 
one pereeires that the effects of a punitive discharge. while not 
nearly as serious as  many people had perhaps envisioned can rarg 
radicall3- from one recipient to another. The economic sanctions im- 
posed by our society are unequall! applied. and the actual effect of a 
punitire discharge on a particular individual depends in large meas- 
ure upon happenstance. The vide range of possible results places 
the int?iridual involved and our society in a quandarh- as t o  the re- 
percussions a punitive discharge will have in a particular ease. The 
consequences of the discharge are seen to be uncertain and unpre- 
dictable, which severely hampers its utilit? as a force for deter- 
relice. and which makes escape from its retributive effects possible, 
if not likely. 

.is the punitive discharge is at cross purposes with the rehabilita- 
tive theory, the Department of Defense ivauld be ir-arranted in se- 
verely limiting the frequent) of its imposition. Not onl>- are the 
punitive discharges diametiicaily opposed to adopted philosophy 
bur, because they are not truiv effective for re tnbunan or for de- 
terrence, they are aimply not worth the effort expended on them. 
Stated another way, the peacetime punitive discharge is more trou- 
ble than it is worth. 
To fi l l  the vacuum created by the diminished use of the DD and 

BCD, the regulations ahich prmide for administratire discharge of 
a person comicted a i  a felon>- b?- the civilian ~ o ~ r t s . ~ ’ ~  should be 
expanded t o  allow for an administrative discharge of incorrigible 
rnilitarj felony 

r , . .  . . . . . . . . .  .: . . . .  - . . : . . \  
. .  . . . .  : (..... . . .  I. . . . .  \ . I  .,-- -.I,,- .. 

P - r _ . .  1 :. :... . :_. . . _ _ * r .  ... .,r- : . \ ... ? >, . . .  
. .  

(Fraudulent E n f r i .  C o n y ~ m o ! .  b) ? I \ ) !  Court .  a h  Xh&nce Without Leaxe 07 De- 
~ e i t i ~ n l  (16  July 1966 and all ehangeil 
L m  Such discharge i i  of m n i e  poirihle iiou the  discharge u n d e r  other than hor -  
orahle condi t ions,  farmer13 called uidemrahle discharge, 1s designed in part  for 
such w e  Hori-eier thir rernedg generally ma) mt be coupled with t n s l  before 
court-martial not empaxered t o  grsm B puni!ne discharge 

(Fraudulent E n f r i .  C o n y ~ m o ! .  b) ? I \ ) !  Court .  a h  Xh&nce Without Leaxe 07 De- 
~ e i t i ~ n l  (16  July 1966 and all ehangeil 
L m  Such discharge i i  of m n i e  poirihle iiou the  discharge u n d e r  other than hor -  
orahle condi t ions,  farmer13 called uidemrahle discharge, 1s designed in part  for 
such w e  Hori-eier thir rernedg generally ma) mt be coupled with t n s l  before 
court-martial not empaxered t o  grsm B puni!ne discharge 

47 



YILITfJLY LAW REVIEW [VOL. 79 

The benefits of the proposal would be immediate and far reaching. 
S o t  only would philoaophv be reconciled with practice, but econom- 
ically pragmatic and legally palatable advantages would be gained. 

If a militar! court does not adjudge a discharge and the sentence 
is not m e w e c s  of that which can be given by a special court- 
martial. and does not effect a general or flag officer, the record of 
trial need not be \erbatim but may be merely summanzed.lBo Many 
cases arising under the proposal would meet these criteria, and the 
saiingc to the commands concerned both in man-hours and in tax 
rlallara expended would be aignidcant. 

A past-trial r e ~ i e i v  by the general court-martial convening au-  
thoritr'a iudee advocate 1% reauired before the conrenine authorit! 
ma? act upoii a record of trial by general court-martial, OP a record 
of trial by special court-martial which inralves a bad canduet dis- 
charge If the punitive discharges had been severely curtailed iii 
fiscal year 1576 pursuant t o  the above proposal. the need for one 
thousand one hundred and twenty-fire (1,1263 post-trial reviews 
would have been eliminated in the Army alone ls2 

The Judge Adroeate General has t o  refer to  a Court of Military 
Renew the record in erery case in which the sentence ar approved 
affeects a general or flag officer or ertends t o  death, dismissal of a 
commissioned officer, cadet, midshipman, dishonorable or bad con- 
duct discharge.  or confinement for one year  or more 183 Fur- 
thermore. no sentence to a dishonorable or bad eontluct discharge 
can be executed until affirmed by a Court of Yilitary R e v i e w  and, 
m cases reviewed b!- i t .  the Court of Xilitary A p p e s l ~ . ~ ~ ~  

Had the above proposal been in effect in fiscal year 1575, one 
thousand SIX hundred and thirtyfive (1,6333 eases would not have 
burdened the Arm) Court of >Iilitary Review. The total of 1,635 is 
composed of general court cases in  which seventy-eight ( 7 8 )  defend 
ants received a dishonorable discharge and less than one year of 
confinement. and in  which seven hundred and sixty-four (764) gen- 
ezal Court defendants were sentenced to a bad conduct discharge 
and lese than one year's confinement. Also included in the total 
(1.6353 w e  the one thousand one hundred and twent>--five (1,1263 
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special court-martial c a ~ e s  that reauited in a bad conduct discharge. 
Right on the brink are an additional two hundred and thirty-nine 
(2391 eases in which the aentencea were exactly one year and a puni- 
tive discharge. These figures are ,far the Arm>- alone, and such 
statistics i\-ouid surely wel l  to far greater proportions if statistics 
for the Savy,  Marine Corps, and Air Force ivere included. 

The 1,635 fewer eases could not only have spared the judges on 
the Army Courts of Nilitary Review but appellate counsel ar n e i i .  
Vast savings in labor and money, not to mention a mountain of ap- 
pellate bnefr ,  could have been achieved by a simple and logical shift 
in policy. 

Kot ail costs in time and money would be saved, of course, be- 
cause some ~ e ~ ~ u r c e ~  would have to be devoted ta additional admin- 
istrative proceedings. Thia adminietratixw elimination process, how- 
ever, requires far l ess  in expenditurea of time, personnel, and 
money than do the punitive discharge proceedings. Na eatimates or 
data are available on costs directly attributable to  either discharge 
eases or proceedings under civil conviction adminirtrative elimina- 
tions. There are ,  honever, statistics available that conclusively 
rhow that administrative eliminations under Army Reg KO. 636-206 
(civil convictions) (now chapter 14, Army Reg. No. 235-2001 are 
considerably more efficient and less time-consuming than are puni- 
tive discharges. The average processing time for a general court- 
martial case inro lnng  a punitive discharge i s  five hundred and 
eleven (511) days.1a1 The average processing time for a special 
court-martial involving a bad conduct discharge is four hundred and 
eight) (480) days. The total processing time for an elimination pro- 
ceeding for a civil conviction under AR 235-200 is one hundred and 
forty-five (1461 days when a board is demanded by the respondent 
and fifty (50) days without a board.18e 

The admmistratire procesaes are not only more efficient18' but 
require expenditure of far fewer resouree~ of "high priced help." 
The pressure on appellate personnel in the armed forces could be 

Telephonic interslea with Mr. Ktmper.  Clerk of the Arm? Court  of Ililitar) 
Review. Naasif Bldg , Waihmgton. D C (Souember 24, 19761 
Ida Telephonic interviei  with LTC IleGlnn. Xhtar) Personnel Center. Head- 
quarters, Dep' l  of the Army. Washmgton. D C. (November 24, 19751 
Is, While logistirally more efficient. :he adminiit ist ire diachsrge process is SI- 
leged b) some t o  violate a person's right t o  i~ns t l ru fmns l  due proceis S e e  E r i m  
Y i l i t a r a  Admznisfratire Discharges Due Prarrss  t i /  the  Doidmna. 10 SAV D ~ E C O  
L R E V  9 119721; Comment,  Ad,n,nisliofiie Dieeharyes, 9 H A R V  CII RIOHTS - 
CIY LIB L REI 227(1974) 
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curtailed or alleviated and some appellate attame? position. could 
probably be shifted t o  the field t o  further reduce the por t  stafi  
judge adtocate's increasing burdens. 

Another area far aavings that could be easily overlooked is to  halt 
the arguably uasteful process in u-hich the armed forces engage of 
imposing upon a servicemember a puninre discharge, i ir i t ing a 
post-trial re\.ieq, filing appellare briefs on bath sides, and then re- 
i tonng him o? her t o  dut? 4 s  preriously cited. this process i \~$  
repeated no feuer  than four hundred and tu-enty-one (121) times in 
fiscal sear 1975 1s8 

The proposal uould h a i e  more than economy of time and percon- 
ne1 t o  apeak for it Veterans' benefits could be more fairly deter- 
mined. as the total record of a former servicemember would hare to 
be rerieued by the Veterans' Administraror, in place of passire re- 
liance upon the label on a discharge certificate. As anyone who has 
sat through numerous criminal court cases can \--enfy, sentences for 
t h e  same or similar offenses can vary imlely from jur i  to jurs-, from 
judge to judge, and from day to dav. 

There is an increasing trend to vieu military service and its re- 
sulting discharge in terms of economics rather than in terms of 
honor. duty and reepeerabiliry. The administrative discharge for 
serious offenses would h a w  an ecoiiomic effect by immediately tak- 
m g  the offender off the payroll and would, of course, achieve the 
desired result of getrinp rid of him or her The punitive discharge 
could thus be reserved primarily for u-artime offenses that dealt 
with serious i n f k y e m e n t a  on disciphne. duty and honor. 

The rare use of a punitive discharge ivould give added w i g h t  to 
such discharge a h e n  aetuaily imposed To paraphrase a quotation 
from Thomas Pame that  1s applicable in this context: "What a e  
achieve too  easil), w e  esteem too lightly." Too frequent i m p o s i t m  
of B discharge makes it commonplace and causes a loss of signifi~ 
caiice If the punitive discharge were reserved for i e  
femes in peacetime, and otherwise for imposition onl, 
of war. the full weight of its mantle of disgrace might 
an  effective rmplement of deterrence could be created and the 
charge could be added to rhe eommander'a arsenal of effective di 
pl1nar)- tools. 
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Economy, efficiency and increased utility are certainl?. desirable 
attributes to be achieved, but the proposal would also have the ef- 
fect of enhancing the image of the armed farces. This result would 
be felt on two fronts, that is, increased civilian respect for the 
armed forces' system of military justice, and improvement of the 
armed services' image 8s an employer. The Department of Defense 
is presentlv dedlcated to the theory of an all-volunteer force. This 
volunteer concept could be strengthened by, in effect, "firing" a 
person for criminal misconduct, as is frequently done in the civilian 
seetor, rather than making the costly effort to stigmatize perma- 
nentlg. 
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9 .  Arrri Discharqe Review Board 

3cII E*. 10 L . E . C .  1553 

DD NE 1 0 1 . S . C .1553 

l ecerans '  Adnlnisrrcria" Senefits 

1. 

2 .  

3 .  

4 .  

5 .  

6 .  

7 .  
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Preference f a r  Farm and Rural Housing Loans 

BCD E 4 2  U.S.C. 1477 

DD NE 4 2  C . S . C .  1L17 

CiVl l  service Preference 

ncD E*" s U . S . C .  2108 

DO N E  5 3 . S . C .  2108 

Civil Service Retirement 

BCD TBD*" 5 U . S . C .  8331, 8332 

DD XE 5 U . S . C .  8331 ,  8332 

Reemp1o)nent Rights 

B C D  E" 50 L.S.C. 459 

DO $E 3 0  U.S.C. 4 5 9  

Job Counse l ing  and Employment Placement 

BCD E*" 3 8  U.S.C. 2001 

DD YE" 38 U.S.C. 2001 

L'nenplaynenL Conpensatlo" 

BCD NE>. s U.S.C. 8521 

DD NE 5 C . S . C .  8 5 2 1  

O l d  Age and Disability Insurance 

BCI EL* 12 C.S.C. 411 

DO $E 4 2  U . S . C .  417 

NBiUTali2Bfio" Benefrra 

BCD mw'' 8 U.S.C. 1 4 3 9 ,  1460 

DD NE 8 U . S . C .  1439 ,  1440 
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I. IKTRODUCTION 

Considering rhe present m e  and degree of computerization of the 
Army's recorda, it necessarily f o l l o w  that correction of errors in 
records can be a serious problem. Often an individual finds himself 
in a position of detriment due to an erroneous entry in one or more 
of the multitudinous records mamtained by the Army. There I S ,  of 
coume, inherent authority vested in the commander. the records 
custodian, and a number of boards and activities to correct military 
records. Usually an individual may secure correction of his records 
through simple administrative procedures ivhich are often set  out 
by regulation.' When the individual seeks correction of a record. 
and the official having authority to correct agrees. no problem 
arises If the official does not agree to the correction, the individual 
must pursue specific correction remedies provided by law 

Traditionally, the individual ,Tho was unable to secure adminis- 
trative correction of his records by the Army had to resort to Con- 
gress for relief. These private bills became burdensome to Congress 
and often resulted in delay and inequity in reault Therefore, in the 
legislatire Reorganization Act of 1946,2 Congress established the 
legislative foundation for the Army Board for Correction of Military 
Records (BBCIIIR) 

x S e e  Joint Traiel  Reei for t he  Emformed Services amendix J lC290 1 .?.or 

niar ,977, 
" Lepslatlve Rearganlzat>on Act of 1946, 6 207, LOU 9 C $ 1662 (1970) 

The Arm\ Basrd for Covrecnon of Millfar) Records [hereinafter referred 10 as 
ABCXRI and comparable boardc of other serrirei *ere deaqned t o  relieve Can- 
gress of the burden of e ~ r r e e l m g  errors and m j u s u c e ~  ~n military records Ogden 
\ Zuikerr. 296 F 2d 312. 314 (D C Clr 1961) The .?.BC\LR 15 established m the 
Office of the Seerefar) a i  :he A m y  who ~ p p o i n t s  the  members and their chnr -  
man The ABCMR must consist of not l e i s  than three members, r h o  muit  be 
el\ l l lani,  a n d  three members ionifltufe B q u o r u m  Arm? Reg Ua 36-165. 
Boards. Comrnlssmns, and Commltee~--Arm) Basrd for Correction af M111car.j 
Reeorde,  para 3a, 3b (18 Map 1877) [hereinafter cited a% I R  11-1851 The 
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Even with the remedy provided by Congress in the ABCMR, the 
individual faced a seriou~ problem in determining whether there 
a a s  a record pertaining to him and whether such record contained 
an error or perpetrated an injustice. I t  is reasonable to assume that 
many individuals did not discover an error until an adverse deter- 
mination mas made and the individual notified thereof. 

ena- 
bled the indindual to obtain copies of hir records unless such rec- 
ords were exempt from release under that A m 5  While FOIA par- 
tially removed an obstacle ta the dizcovery af certain records by the 
Individual, it offered no device foor correction. The individual who 
had discovered an error through FOIA request was bound to seek 
correction b>- traditional means. 

The Privacy Act of 19'i46 effected a major overhaul of the entire 
federal government record keeping sgatem. The Act was designed 
to promate governmental respect for the privacy of the citizen by 
requiring departments and agencies to observe certain restrictions 
on the collection, management, use and disclosure of personal in- 
formation.? The Act attempts to m i k e  a balance between the right 
of the mdiwdual to personal privacy and the need of the government 
for information to perform its funetiona.8 The Act requires that rec- 
ords kept for the purpose of making determinations pertaining to an 
individual be maintained with such accuracy, completeness, and at- 
tention to relevance and timeliness, as ta ensure fairness to the in- 
dividual in such determination8.g 

The enactment of the Freedom of Infomatian Act (FOIA) 

the existence of er&'or injustice I d  , para 4. H o r e i e r :  fh; A B C I R  wl l  den; 
an application without  hearing r f  there IS not ruffieient relevant eridence to dem- 
o n ~ t r s t e  the existence of B orobable material error or iniustiee I d  . n~is. 10b If 
may be assumed that a mnmafeiial  error -111 not be corrected. Although 10 
U S.C S I652(aI used the teim"error.'  the courts hare  aeeepfed the l imi t a rm t o  
"probable material error'' 81 stated in AR 16-18; Keaman 3,. United Stares, 186 
Cf. CI. 269. 2 i 6  (19681, Siehola v United Sraree. 1% Cr. CI 412 (19621 
' A c t  of September 6 .  1966,  Pub L 'la. 89-554. 80 Star 383. a8 a , r r n d e d ,  
codified ab  5 U S.C. S 552 (19761 

Army Reg So 340.l7, Offire hlanagemeni-Release of Information and Rec- 
ords b o r n  Army Files, para 2-12 (CI, 24 Jan 19751 

Act of December 81. 1974, Pub L KO 93-579. $ 3 ,  86 Stat 1897 as amended. 
codified 8s 6 U S C b 65% (19761 

Pnrac) Act of 1971, S Rep KO 93-1163, 93d Cang , 2d S e i s  ~ rcpiiiited i n  
I19741 U S Code Cone. & A d  K e w  6916 
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I1 AMENDMEKT OF RECORDS USDER THE 
PRIVACY ACT 

In the area of correction of military records. the Priracy Act of 
fers a mi%, separate and distinct remedy for the mdnidual. Under 
the Act, the individual has the nght  t o  determine if a record perti- 
nent t o  him exists,'o t o  request access t o  his t o  request 
an accounting of disclosures of records pertaining to hirn.lz to re- 
quest amendment of his records, and t o  file a statement of dis- 
agreement If the department refuses to amend his recorda Each 
of the foaregoing 1s an indispensable part of the record amending 
process offered by the Prixaey .Act 

A .  PROCEDCRES 
The A c t  offers a broad means whereb? an individual m a ?  learn of 

the existence of a iecord pertaining to him within a system of rec- 
o r d ~ . ' ~  If the individual determines that a recoirl pertaining to  him 
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exists within a system of records, he may request access to  such 
records Is I f  the individual obtains awe88 to records within a sys- 

indir iduai I d ,  para 2-5d(lj 

The Arm) has taken the position that  B ~ J Q  1111 he denred onl) d the mforma- 
o a n  18 exempt bath under the Privacy Act and the FOlA and there e x m s  a rlgnlti- 
cant and l eg l tha te  purpaae rerred bg nandiaeiosure I d  , para 2-6b The mdi- 
.Idual must be adrined of hi8 right t o  appasi to the Secretary of the Army. I d  
para 2-5el2). The Offlie af General Counrel. on behalf of the Secretary of th; 
Armg, decides the appeal I d  , para 2-68, It  x i  algniflcanl that the implementing 
regulation a l l o ~ s  commander? and cuatadmns t o  grant acesas t o  recorda, hoverer  
Onis the ~ p p r o ~ r i a f e  AARA OF the Secretary of the Army. acting fhravgh f h d  
General Caumel. may den) aeeeri I d  , para 2-68,  
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rem of records and discovers that such records are inaccurate. ir- 
relevant, incomplete, or untimely. he may request amendment of 
such records.I6 

The request must also s ta te  the r e a m s  Uhy amendment is  requested and he 
accompanied b? appropriate documentary evidence AR 340-21 para. 2-Oall). 

In the admmis t ra t iw p ~ m d u r e s  under the Aer,  the burden IS on the Indiiidua: 
10 ihou  the  propriety of the desired amendment Id O>IB Ci r  I-l@@. 40 Fed 
Rer  2 8 , O S  When the indiriduai requedtd amendment of hw records. the  C Y S ~ O -  
di& reeonme the requeat muat  acknowledge receipt a i  the  mqueat within cen 
working AR 340-21, para 2-Oalll l i t h e  custodian determrrei  the request 
18 pmper  because the  record IP lnaeeuraie, Irreieiant. untimely or meompiere. he 
mu81 make the correction and so aafif) che individual within thirty working days 
after receipt oi the request I d  . pars 2-9a(31 

The custodian may amend. but only the Access and Amendment Refusal Avrhor 
11) or the  Prlvae! R e v l e a  Board ma? refuse l a  amend If the evbfadian bel 
the iequeif i s  not  proper because the recorda are exempt or otherwise, he 
r r ih in  five workmg days after receipt oi the request. ioruard the request. e 
record, and his recommendations t o  the appropriate AARA He notifies the Indi- 
vidual of hi8 aetiun ~n the  acknowledgment of reeeipr. I d  . para 2-0d41 The 
A A R A  ma? request fur ther  informatior and may amend the record even I f  1: 18 
exempt from the Privacy Act I d  para 2-9c If the AARA determines that 
amendment 1 8  not proper.  he musf explain to the  mdli idual .  I” u n t m g ,  his rea- 
m n r  for not amending the recard He musf adi ise the mdindual of his right 10 
appeal to  the  Department af the Arm) Pnvac) Revleu Board and ivrniih eopies  a i  
the request and denial Io the Privacy Rerrew Board. I d  , para 2-9ell1, (9) .  and 
(31 The Army Privacy Reiiew Board acts OP nehsif of rhs Secretary of the  .Army 111 

appeali lnvoiumg amendment. I d  , para 1-8(1) 
I i  the  indiiidusl ~ppea la  the  ~ n i t i a l  reiusal. a h e r h e r  h x  request U ~ J  denied 

ahoi l )  or in part ,  the A A R A  muaf forward the  aarembied ease t u  the Pnrae) 
Review Board within live workrng da?r after receipt of request for r e n e a  I d  
para 2-od The Privaey Review Board must eomplere 11s r e ~ i e w  Kithi” ihirt? 
wrkmg days after receipt oi  the request far i w i e w  b? the A A R I  I d  papa 



19781 PRIVACY ACT AND RECORDS CORRECTIOY 

I t  is significant that under the Privacy Act procedures no formal 
hearing pursuant to the Admimstratlve Procedures Act is required; 
however, the agency, but not the individual, may elect such a hear- 
ing." Under the ABCMR procedure, the individual has no guaran- 
tee that he will ever be heard. The ABCXR may deny an applica- 
tion without hearing if the record does not demonstrate a probable 
material error or The denial without hearing will not be 
reversed by the courts unless it is arbitrary, capricious, or contrary 
to l a w  The courts have required hearings before the A B C U R  
where there exists a probable material error or injustice as  deter- 
mined by the court, where there are differing ~ o n c l u ~ i o n s  by the 
lower boards, or where the lower proceedings are 80 defective as t o  
preclude reliance on their advice.'g 

The individual may at any time request an accounting of certain 
disclosures by addressing his request t o  the custodian of the 
records.*O 

B.  MATTERS SUBJECT TO AMEYDMEST 
Under the Privacy Act, the individual is authorized to  seek 

p m t m  that SI f e r  records BQ pms'ble should be exempt from the amendment 
nraeedures of the Act SR 340-21. m r a  7 - l b  While the ieeulafion a ~ e c i f l e r  that  
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amendment of records that are inaccurate, Irrelevant, incomplete or 
untimely 21 While there is no clear guidance on the standards for 
accuracy, relevance. completeness or timeliness. it is clear rhat ree- 
orde used in determinations about an individual must be maintained 
with such accuracy, relevance, completeness and timeliness as is 
reasonably necessary to ensure fairness t o  the indindual in those 
determinations.21 rnder the Army Regulation, the individual may 
request amendment by correction, addition, deletion or other phyai- 
ea1 changes to his 

Vnder the Act. the Indindual may seek amendment of records 
alleged to be inaccurate only If the amendment is sought as to a 
matter of fact as opposed to j ~ d g m e n t . ~ '  The Army Regulation has 

able to  proiide such aecaunfmpuher. requested h) the indiiidual or when r.eees 
s q  t o  inform prerlous r ee ip l en f~  of the records of amendmer t i  thereto OF P:BT~- 
menu of disagreement .?.R 340-21 para 3-3 

If a disclosure accounting IS made rafiflcsrian of amendmen. of records xi11 be 
submitted t o  sll prrriaui r e i i p i e ~ l t s  with ~ r i t r u ~ f i o n s  .hat the? notif, m j m e  to 
whom the> h u e  disclosed the record I d  para 2-8aW 

Statements of disagreement uill be furniahed p m m i  reeipients of rhe recard 
if a disclosure accounting has been made I d  , pars 2-gel31 and 3-31h)le) B? 
reaueitin* B direlasure mount in^ the Indiwdual mar  assure that  onor  ~(ecmenfs  
of ihe re& reeeise a m  a m e n d i e n r  thereto If h i r e c o r d -  are i o t  amenried as 
requested. he msj 8 m m  tha t  pre\iaus recipients receive his s ta tement  a i  
disagreement 

5 U S C Q 652a(dl(Z)IB)11) and AR 340-21, para 2-5 
5 U S C 5 5>2de)I51 and A R  340-21. para. 5-3 
AR 340-21. paca 2-8 Amendment 18 aeeamphshed b) addinan. annotation 

alteration. obllrerarion, deletion. or destruction I d  , par8 2-9aW 
1d I d  , para 2-6c, Determination 1 of Depsrtmen: af Defame Prwsc) Board Deci- 
sion l lemorsndum 76-1 ( l l s rah  I?.  1976) 

iaaecura:e 
However. the rationale used here  18 not 50 eaail\ applied a h e r e  the  record of 

m n w e l m n  i d  merely used 83 endencs ~n the eaurie af B quasl-1udieial pmeeodmp 
nueh a8 a discharge proceeding The Frivar) Aar u a z  not intended t o  amend e \>-  
denee prerented m m c h  a proceeding I d  There  IP  inme a u t h m t n  however. t h a t  
rhe ehsraeter of a direharge r h x h  IS based upon e i d e n i i a i l ~  nondiseretronari 
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not attached the fact-judgment distinction to records that are al- 
leged to be irrelevant, incomplete, or  untimel) .25 There iz little 
guidance as to u h a t  recorda are judgmental or factual. The logical 
~ o n c l u ~ i o n  is that  recards which directly result from the exercise of 
discretion or analytical mental processes or application of prafes- 
sional expertise of the preparer are judgmental. For example, the 
election of a physical evaluation board to enter a finding of 40% dis- 
ability based on medical records id judgmental as is the determina- 
tion of a rater on an OER t o  select one numerical rating as opposed 
to another. On the other hand, entries which are the mere miniate- 
rial recording of data or the application of a regulatory scheme or 
formula to obtain data for recording are beat described as factual. 
For example, the personnel clerk who enters an individuays home of 
record on personnel records exercises no judgment nor does a fi- 
nance clerk who calculates a medical officer's pa? entry basic date 
baaed upan a regulatory formula. While the finance clerk may make 
a mathematical error or misapp1)- the formula set out by regulation, 
such 13 nexertheleas an e n t q  of fact and does not reflect the m e r -  
e m  ofjudgment. 

Generally the fact-judgment dichotomy must be resolved by de- 
termining if the preparer of the record is rested with discretion by 
regulation or some other proper authority and the exercise of this 
discretion directly results in the preparation of a record of entry on 
existing records. If ea. the matter is judgmental. For example, if an 
enliaterl man requested authorit? to meas separately alleging that 
mtions in kind are unavailable to him at hi8 duty station, the denial 
af such request by the commander would not be subject to amend- 
ment pursuant to the Privacy 4e t  The commander is vested by 
regulations with authority to make such a determination based upon 
the facts and circumstances of the situation.28 Therefore, the denial 
is judgmental and not within the amendment procedures of the Pri- 
vacy Act 

judgments, such as the inpoiition af a general discharge because the individual 
was convicted b i  B court-martial as preieribed b) regulation. may br subject f a  
amendment punuanr IO the Pn,ac) Act upon the subsequent reversal of the con- 
wetion See Btiehman. D ~ w l o p m r i i i s  L X  the l l i l i l a i y  Diacharge R B V I ~ U  Process .  4 

*E Id. The regulation specdieall) stares. ''Requssti for ~mrn t lmenf  ~n accordance 
w t h  fhiz regulafm may be sought onl? uhere  the recard E alleged t o  be i n m u  
rate (as  a determination of fser rather than iudemenfl.  irrelersnt unfimel)  or 

L REP 6001 6008.09 (18761 
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Another prime consideration in the fact-judgment dichotomy is 
whether amendment of the record would result in substitution of the 
judgment of one individual for another. In  simplest terms. it should 
be ascertained whether it 1s alleged that the record is m.ccurate. or 
that the person who made the en t r r  ivaa wrong. If the individual 
alleges that the record is inaccurate because the preparer reached 
the a rong  conclusions. such is judgmental For example, if company 
commanders m a training unit entered on the records of trainees 
leadership potential based on a scale of "0 to 5" which was used in 
recommending trainees far special training. such would be judgmen- 
tal and not subject to amendment through Privacy Act procedures. 
If B trainee sought amendment of a "2" leadership potential rating 
to a higher rating, he Is essentially alleging that the company com- 
mander \vas wrong m reaching this conchaion. To correct the record 
to show higher leadership potential would be t o  substi tute the 
judgment of another for the judgment a f t h e  campan? commander 

The concept that judgmental entries ma: be established by con- 
sidering if the preparer had discretion and If the amendment sought 
would result  in  substi tution of judgment does not remove the 
danger that factual errors map be made m the entry of matters best 
described as For example, if a company commander 
entered a "3' leadership potential rating on a memorandum to the 
records custodian but the custodian misread the information and en- 
tered a "2" on the individual's records. the trainee could seek 
amendment of such entr)  pursuant to the Privac? Act. He does so 
by establishing the error of the pereon making the entry as opposed 
t o  alleging t h a t  his company commander was w r o n g  i n  h i s  
eOlXl"SiOn.28 

The question arises as to whether an Individual who has no au- 
thority to make judgments in a specific area ma? nererthelesa make 
entries an the records af an individual i\hieh are judgmental so as to 
preclude Pnvaci  Act amendment remedies. Far example, if an en- 
listed man who is entitled to basic alloiw.nce for quarters (BAQ) a t  

ithout dependents" rate marries. the appropriate regulation 
es that  BAQ at the "with dependents" rate commences on the 

day the dependent is acquired. The individual submits an applica- 

11 OXB Clr A-108. 40 Fed Reg 28.955 T h u  reiogmles t h a t  eben rhe e r i o n s ~ u ~  
entr? of a rour:-marflal ianvlrf ian ma\ he amended If II eoi-emplated t h a t  there 
was a min i i t e l i d  error an recordme lshirh >%auld ~ D O D I  amendment houerer if 
smendmenr IP  sought a ?  B n e m r  of c o l l a t e r a l l i  attaeklrg the ~ u d g m e n :  of t h e  
court. the .!,et cannot ~e used 
-1 I d  
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tion for BAQ at the "with dependents" rate together with a true 
copy of his marriage license: however, his finance officer, after read- 
ing a portion of a state statute which stated, "Either party may 
request a decree of invalidity at any time within six months after 
the marriage if either of the parties lacked capacity to consent," 
denies his application The finance officer entered upon the indi- 
ridual'a finance records the statement ''Ifarriage not final for six 
months" and the symbol to effectuate BAQ at the "without depend- 
ents" rate. Assuming that the appropriate regulation vest8 author- 
ity to make such a determination in the Commander of the . h y  
Finance and Accounting Center and that the individual has no ad- 
ministrative appeal,x8 the question of viability of Pri\,acy Act 
amendment arises. While there may be circumstances under which 
the finance officer may deny an application for B a Q ,  it is clear that 
he cannot make a valid legal judgment as to the finality of a mar- 
riage. The logical concIu8ion ie that a judgmental entry entered by 
one who has no authority or expertise to enter such a judgment is a 
nullity and that the record is subject to  amendment pursuant to the 
Act. 

T h e n  an indi\idual seeks amendment by addition to, annotation 
of. striking, obliteration or  deletion of, or other phyaieal changes to 
his reearde and such request alleges irrelevance, incompleteness or 
untimeliness, the Privacy Act prarides a procedure for carreenon 
regardleis of whether the recorda are judgmental or factual 3o 

C .  STAVDARDS FOR A M E S D M E S T  
The individual may seek amendment of records that are inaecu- 

rate, irrelevant, incomplete or u n t ~ m e l y . ~ '  In the admmiatrative 
procedures, the burden is on the individual to demonstrate the 
propriety of the amendment32 b? a preponderance of the evidence 3 3  

While the Pnracy Act recognized that the concepts af accuracy, re- 
levance, completenesa,and timeliness must be j ~ d g m e n t a l , ~ ~  the ab- 
ject is to insure fairness to the individual in determination8 based 
upon such records.35 

2p l e e  DODP?I para 3G233ie1131 ( 3 2  19 klar 19761 
Io AR340-21. para 2-8 
p1 6 U S  C Q jSWeli51, OhlB Cir A-106. 40 Fed Reg 28,953 & AR 340-21. 
para 2-a 
rs O M B  Clr A-106. 4G Fed. Reg 26,968, AR 340.21, para 2 4 a .  
is OMB Clr A-106. 40 Fed Reg 26.989 
" I d  , ar 28.980 

6 4  
V 8 C B 662aIe)l81, OhlB Clr  A-106. 40 Fed Reg 28.958. AR 340-21, pars 
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To secure amendment of records based on inaccuracy. the indi- 
vidual must demonstrate the propriety of the desired amendment to 
one having authority t o  amend the r e c ~ r r I . ~ ~ A l t h o u g h  rhe concept a i  
aecu raq  may include elements of relevance. completeneas and  
timeliness, it largels depends on eonformit) with truth and freedom 
from error This common defmition of accuracy may e\plam ivhs 
the Army regulation h m m  amendment of inaccurate records under 
the Piirac? . k t  to chose which are factual a3 opposed t o  judgmen- 
tal. A judgmental entry is not suhjecr to the ready ascertainment of 
conformity ivith truth and freedom from etror aa in a factual entry 
Far example, an applicant for appointment as a chaplain who had 
discovered on  his records an entry shoving he had earned a Master 
of Uiban Planning degree and \tho in fact had earned a Master of 
Divinit) degree could seek amendment pursuant to the Prirac! Act 
The entr) of degree earned a n  records le purely factual and the in- 
dividual could readily establish noneonformit) with truth hy ptoduc- 
ing evidence of the depree he had earned Howerer, if the same 
applicant sought to hare amended statements entered 111 his record. 
by a hoard of officers which a a e  convened to pass on  the character 
and fitness of chaplaincy candidates, he could not do so uiider rhe 
Privacy Act. Thus. canformit? w t h  truth and freedom from error 
are nor readily determinable and attempting such would be merely 
wbstituring another's judgment for the judgmenr of the hoard of 
officers. 

If an individual seeks amendmenr of records h a d  a n  ~rrelevance 
he establishes proprier? of the desired amendment hy showing that 
the records of entries therein do not hear on the ileterminarions fay  
which the records are kepr.38 Far example. if an enlisted man found 
in his records the foliowing statement,  "This man 1s a polincal radi- 
cal. Rumor has it he drives a foreign car. dater an Oriental girl. and 
hangs around with the dopers of Boulder," he ma) request deletion 
of the statement as ~rreleranr.  I t  i b  noted that n e  are nor concerned 
with whether the statement is true hut rather nhether the atate- 
ment hears on  the determinationa far  which the record is main- 
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tained It i s  difficult to conceive haw such a statement could bear on 
any bona fide military purpose. Further, it invades the area of in- 
formation prohibited from collection and maintenance by the A k a 8  
Consequently, such is precisel? the type of information the Act was 
designed to remedy.'O 

Completeness 1s a concept difficult to diStingliish from accuracy 
and r e l e ~ a n c e . ~ ~  The absence of information which clearly hears on 
the determinations for which the records are kept renders the rec- 
ords incomplete and subject to the remedy of addition pursuant to 
the Likewise, a record which omits material information i s  
inaccurate as  it doea not substantially conform to truth; however, 
over~ea iou~  adherence to the concept of completeness may abrogate 
the concept of Ta demonstrate the concept of complete- 
ness, assume that a reserre officer reaches his mandatory canad- 
eration date for promotion to captain and r e w i r e s  a copy of the 
personal information data farm which will he submitted to the pro- 
motion board. The appropriate regulation states that an officer must 
have completed an officer basic course to be educationally qualified 
for promotion to captain. The data faarm included the fallau~ing: 
"Yilitary Education Completed-None." The officer had in fact 
eomoleted an officer baaic course. The officer IS entitled nursuant to 
the Act to secure an addition to his recorda upon proper proof that 
he had completed the officer basic course. 

Timeliness bears close resemblance to relevance and accuracy. A 
record or entry therein which is so stale that it no longer bears on 
the determinations for which it is maintained is subject ta  deletion 
for u n t i m e l i n e s ~ ; ~ ~  however, from a purelg- archival point of view, 
old records may be important. Thus. it necessarily folloux that age 
itself i3 not sufficient grounds to ~ecure  deletion pursuant to the 
Act. However, If age is coupled with irrelevance or inaccuracy, the 
Act may be used to ~ecure deletion of the entry. In effect, the age of 
the record must have rendered it inaccurate or irrelevant. Again, 
conformity with the truth has no bearing. Far example, if a maater 
sergeant who was due to be considered by a 1977 E-9 promotion 

5 U S C 5 552a(elli). AR 310-21. para 5 4  
u 041B Clr 4-108, 40 Fed. Reg 28,964 The abject 18 t o  minimize, 11 not ehmi- 
m e .  the risk of an adverse determination abaut 8" mdindual being made on the 
bans of i n m u r a t e ,  mcomplete, irrelevant and out-of-date recorda 
OXB Clr A-108 40 Fed Reg 26,965 

' l i d ,  b R  340-21, para 2-6 
a O4IB Clr A-108, 40 Fed. Reg. 28,866 
. * I d  st28.964 
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board discovered m his records the foiloaing entr?-, "1 Jun 52-EM 
was caunaeled reference the notice from Clerk of the Court that he 
was two months delinquent in hia child support payments." the in- 
diridual could seek deletion of this entry pursuant to the Act While 
it ma! h a w  been correct a t  the time it was entered, it no longer 
bears on the individual's fitness for promotion. Still the information 
ma)- result in an adverse determination b) the promotion board 
The deletion of this stale material would be well within the spirit 
and tenor of the Privacy Act. This iq-ould cam>- out the purpoae of 
the amendment provisions of the Privacy .&et by eliminating the nsk 
of an adverse determination on the basis of out-of-date informa- 
tion.45 

I11 THE INTERRELATIOXSHIP OF THE ABChIR 
AND PRIVACY ACT 

A RELIEF AVAILABLE 
Except for the provision allowing actual damages, it is clear that 

the Pni-acy Act  offers only the remedy of techmeal amendment. The 
individual may secure correction of, deletion of, addition to, or other 
types of ph>sieal changes to his records, however. he secures little 
else For example. if an officer seeks and secures correction of his 
promotion eligibility date pursuant to the Privacy Act, he secures 
nothing else through this remedi.  This 1s not to say that he may not 
secure prompt promotion upon having the corrected recold consid- 
ered by the appropriate promotion board: however. such id  a sepa- 
rate administrative procedure. The enlisted man who secures a cor- 
rection of his pay e n u y  basic date receiws no back pay b? virtue of 
the Pnracy  Act Again, this is not TO say that  the corrected record 
ivauld not support a claim against the Umted Stares for retroactive 
pa?-. however. the individual again must pursue a separate adminis- 
trative or judicial remedy to secure the relief he actually desires. At 
any stage in  the Privacy Act procedure, the individual may secure 
only amendment of his records. The Privacy .kt offers no affirma- 
t ire relief. that is. promotion, retirement, retroactive pay. ete 

While there 1s little precedent m the area. the federal courts have 
recognized the limitation of the Act to a vehicle of amendment.46 I n  
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Churchre11 D Cnited States,P7 the court recognized the limitations 
of the Privacy Act. In  this ease a dismissed civil service employee 
sought to  challenge her dismissal pursuant to  the Privacy Act. The 
court found that the Privacy Act conferred no poner  to order 
remstatement, back pay, or  compensatory damages. In B l e u i m  u 
Secretary ql" the Air F o ~ e , ~ ~  the court entered summary judgment 
for the defendant on the basis that It had no power under the Pri- 
vacv Act t o  grant a retroactiye promotion t o  complainant, a 
"parsed-over" Air Force officer. 

On the other hand, the ABCMR may offer such relief as is necer- 
sary IO remove an error or injustice. It may correct both factual and 
legal conelusionsbs and it may grant any relief that could hare  been 
granted by private bill.5o The ABCMR may grant affirmative re- 
lief s>  as well as physical correction of the record and the depart- 
ment concerned may pay a c l a m  resulting from the correction of a 
record from current appropriations 52  

B .  EXHACSTIOS  OF P R N A C Y  ACT REMEDIES 
I t  is clear that the ABCYR may refuse to consider an application 

for correction until the applicant has exhausted all effective admin- 
istrative remedies available to him under existing law or regula- 

As a practical matter, "effective" is the operative word in 
this provision. Effective connotes that other administrative rem- 
edier offer adequate relief to the mdiwdual. Second, the adminietra- 
rive remedy must be available to the individual under existing law 

individual xha  i e ~ u r s s  fsctusl correction pursuant t o  the Priraog Aer must ?eel  
relief before the .4BCMR as t o  judgmental matters u h x h  mar h m e  been af feced  
bi the  factual C O L ( ~ ~ C ~ L D I I  Determination 4 of Deparimeni of Defense Privsc? 
Board Decision hlemorsndvm 76-1 (\larch 12. 1976) 
"414F Supp 199, 5 G l  (D C S D 19'iG) 
Is Fo CY 7 5 1 3 3 6 - F  ID C Cal 23 Oct 1976) 

10 li 
oieron ~ ~ ~ t ~ ~ i  S L ~  i i z  c t  C I  9.  i a  119611 

IL i f f i rmat l ie  relief is  a term .hat has been used :D deaenbe the power of the 
ABCLLR fa make an applicant i rhole sffer correefirg a record I: contemplates 
granting B rubsfsnrial nghr or benefit t o  the applicant as a result of the c~ r ree rmn  
af a record 8s opposed t o  the mere phyriral change of the record. I t  ineluder grant 
ing refroairire p q  e a n w r r m  of discharge t)pe.  pinmotion and retroactire pro- 
moflan. r e m r a r e a e n t .  and reflrement for )ears of m w e e  or d m b d l t y  Sea 
Gearinger \,. Uniled States. 412 F 2d 362 (Ct C I  1969): Oleian jl United Starer 
172 Cf C1 9 (1965). Unger v Unired States, 326 F.2d 996 (Cr CI 1964); Jaeksor 
b United Statea. 297 F ?d 939 ( C t  CI 1962), Darb) v Emted Stares. l i 3  F 
Supp 619(Ct. CI 1919) 

Ea AR 16-186. para 8 
10 U S C I l562(el (19701 
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or regulation. I t  necesianl] f o l l o w  that  refusal of an application foi 
failure t o  exhaust administratire remedies that did not offer the re- 
lief the individual sought, or which were demed to the indi\idual by 

\Tithin these limitations. the A B C X R  may require exhawtion of 
Pr ivacy Act  remedies befm e canaidering an apphca:lon for 
COrreetlOn 

The ABCMR may refuse an application for failure to eihausr Pn- 
r a c y  Act remedies if the remedies offer the relief sought For 
example. if an officer submitted an applieatiaii t o  the Board requ , - 
ing correction of his promotion eligibilit) dare from ' T i  Apr i 8 , '  
stated on his pereannel records, to "27 Apr ii." which he allege 
the correct date.  this officer seeks mere amendment of his reco 
He asks that one date be stricken and another entered in 11s pl 
He does not request promotion or retroactive pay The officer 111 
this instance could have proceeded under the Privacy . k t  and se- 
cured amendment of the date b a d  on ~naceuracy Accordingl>-. the 

e remed) to grant the relief sough:.55 
I by  the ABCXR to refuse to  hear the 
et remedies are exhausted uould not be 

arbitrary and e a p r i c ~ o u s . ~ ~  The ABCXR has srrang support 111 mak- 
ins  such a determination in that  the  arm^ Privacx Proeram con- 

. . .~.; ~ I. ,,,. ._ ,  , >!, - .  , - .  . .' . . , .  .. 
. .  . ., <.,. . . ;  \ . '  

change TO the 

On the other hand. If the officer requested the ABCIIR to correct 
his promotion eliglbilit? date from " 2 i  Apr 77.'' as stated.  to "2; 
Apr 74," the date alleged as correct. and further,  to  correct his rec- 
ords showing he v a s  promoted on  21 Bpr 74,  the rarnifieationa are 
entirel) different. The Privac] Act remedl could afford only the 
physical amendment of the date,58 not retroactive promotion a? a re- 
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sult of the amendment. If the officer secures amendment under the 
Act, he must seek his retroactive promotion elsewhere, likely from 
the ABCXR. Thus. 11 e m  hardly be 
an effective administrative remed 
Under these circumstances, a deter 
ing to consider the application for failure to exhaust Privacy Act 
remedies may be arbitrary and capricious in that it require8 the in- 
dindual to pursue a remedy that is illusor)- L Q  

The ABCMR may refuse an application for failure to exhaust Pri- 
vacy Act remedies only if such remedies are available to the indi- 
vidual. The Privacy Act. by implementing regulation, specifically 
excludes certain types of col-remon from its scope. Further, If the 
individual alleges his records are inaccurate. the Act offers amend- 
ment only as to mattela of fact and not judgment.ao Therefore, the 
ABCMR must consider u-hether the remedies of the Act are avail- 
able to the individual If not. the application for correction should 
not be refused for failure t o  exhaust P n r a q  Act remedies. For 
example, if an officer requested the ABCMR to correct an OER,  the 
ABC1IR could not refuse the application based on failure to  exhaust 
Pnracy Act remedies. Such t rpe  of correction i s  excluded from the 
scope of the Privacy .&et p r ~ e e d u r e s . ~ ~  Similarily. if an individual 
requested correction of a judgmental matter,  the ABCXR could not 
refuse the application for failure to exhaust Privacy Act remedies.61 

C F I S A L I T Y  OF A D M I S I S T R A T N E  
DETER.21ISATIOSS 

While the relationship between the ABCMR and Privacy Act pro- 
cedures 1s still unclear, certain conclusions may be reached. The 
Privacy Act may not be used t o  amend a decision of the ABCMR nor 
may it be used to correct eiidence presented before the ABC?rlR.e3 
It might. however, be used to correct an erroneous recording of a 
decision of the ABCMR.64 The ABCMR has broad remedial powers; 
consequently, any decision pertinent to amendment of records made 
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pursuant to the Prirac) Act IS not binding on the .IBC>IR b 5  On the 
other hand, decisions of the BBCMR when approved by the Secre- 
tary are concIuai>e on all officers of the rn i ted  States en I t  f o l l o w  
that the Privacy Act could not be used TO amend a record which the 
ABCMR had preiiousl) determined did not contain an error or in- 
justice. This would not extend to records uhich, although not in 
error or resulting in injustice, were subject t o  deletion for irrele- 
vancy or untimeliness or subject to addition for incompleteness 

The Arm) has attempted to  strike a delicate balance beru-een rhe 
t w  procedures by specifying that requests for amendment baaed 
upon factual inaccuracy, irrelevance. incompleteness and untimeli- 
ness will be processed under the Priracy Act.Br and all other types 
of amendment or c o r r e c t m  will be processed under established 
procedures.68 

IV. JUDICIAL REVIEW 

A. REVIEW PLTRSL-AYT TO THE PRWACI 'ACT 
The Privacy Act provides that an indindual ma! bnng a civil ac- 

tion in the United States District Court in the district ahere he 
resides, or has his pnnclpai place of business, or in  which the 
agency records are located, or in the District of Columbia mthin 
t w  years from the date the cause of action arose.BB 

If the agency makes a determination not to amend an indiridual's 
record in  accordance u i t h  his request. or fails to make such review 
in conformit> with rhe Act. the individual ma! commence a civil 
action by alleging m his complaint that  he has exhausted his admin- 
istrative remedies and the reviewing official has also refused to 
amend.'O Or he may commence his action by contending that the 
agency has not acted upon his request for review in a timely manner 
or has not aeted in a manner consistent with the Act." The mdi- 

I r ~ h a u l o  be ro red the i i r t i r ro t r e t rose r i i e  
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vidual need not establish any injury before commencing an action 
for refusal t o  

In an action for refusal to amend, the eaurt eonriders the matter 
de novo j 3  The court may order the agency to amend the individual's 
record in accordance XTith his request or in such other way as the 
court may direct." In  judicial review for refusal to amend a record, 
the burden t o  challenge the accuracy of the record is on the indi- 
vidual. l5 

If the agency fails t o  maintain any record concerning any indi- 
vidual with such accuracy, relevance, timeliness and completeness 
as is necemar) t o  B S L U ~ ~  fairness 111 an? determination relating to 
the qualifications, character, rights, and opportunities of, or bene- 
fits to the individual that  may be made on the basis of such record, 
and cansequentlg- a determination id  made which is adverse t o  the 
individual, that indiridual may bring a civil ~ c t i o n . ' ~  The individual 
ma>- also bring a civil action if the agency fails to comply with any 
other prmision of the Prirac?- Act or ruler promulgated thereunder 
in such a manner as to have an adverse effect an the individual '' 

In all judicial actions under the Privacy Act, caunes will be de- 
termined upon a preponderance of the 

B. REVIEW OF DECISIOSS OF THE ABCMR 
The individual who seekr judicial r w i e n  of a decision of the 

ABCMR does not hare  such an easy recourse. If the individual 
exhausts his remedy before the ABCXR, the reviewing court is 
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normally restricted to the record of the ABCIIR proceeding.’a The 
m w t s  are normall) reluctant to substitute their judgment for that 
of the .ABC\IR.Bo The plaintiff must show by cogent and cleari) 
convincing evidence that the decision of the ABCMR is arbitrar,. 
capricious, unlawful. or not supported b) subrtannal evidence.sx I t  
is only upon such ehoiiing that the court a i l i  rererse the decision of 
the ARCMR.82 

C.  T H E  DISPARITY OF J r D I C I A L  REMEDIES 
Judicial i-evieii under the Prnacy Act is codified and 1s essentially 

simple. Upon certain agency action or inaction, the individual is able 
to secure judicial Peyieiv. The m u i t  considers the matter de nova 
and the individual 1s able t o  use the subpoena po~\-er of the court to 
obtain witnesses and documents. The cowt considers ail relevant 
evidence consistent with the applicable Rules of Evidence. 

In reviea of the ABCXR decisions. the ~ n q u i r )  is normall) lim- 
ited to the administrative record and. absent extraordinar) eircum- 
stances, the individual may not present any new evidence at the 
hearing. In the ABCMR procedmei,  the individual faces the danger 
of haring no compulsory proteas during the entire admimstrative 
and judicial In  Privacy Act r e v ~ u - ,  the individual is able 
to secure the judgment of a federal judge hoverer ,  in r e v i e i ~  of a 
decision of the ABCXR. he must overcome the traditional reluc- 
tance of courts to interfere with military a f f a r ~ . ~ ~  and further he 
must overcome the presumption that administrative decisions are 
final unless arbitrary and capricious, uniaafui or not supported b>- 
substantial evidence. 

v. CONCLUSIOS 
The Pn iacy  Act and the ABCJIR offer t w o  separate and distinct 

remedies for  correction of mihtary records. The ABCMR offers 

Stater. 174 C t  CI 682. bYd l l Y b b l  

Grate? 453 F.2d 283. 237 (3d Cir 1971) Uarl v United Starer. 200 Cr C1 6ZG 
633 11973). Cl inran \ Emted States. 191 Cr CI 601. GO6 119701 

81 peppers urlted statea 479 F 2d 75.  a3 14th clr 1973), H~~~~~ , ~ - ~ m  
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broad equitable pouers in the type of correction it can make and 
effectuate through a grant of affirmative relief based on  such cor- 
rection. The Privacy Act offera limned, technical correction. I t  pro- 
vides a means uhereby an indindual may seek a ph)-rical change to 
the fact of his records. The Act offers a strong preventive type of 
relief in that it alloua the individual a method to ensure the quality 
of his recorda before a determination is made thereon. The ABCMR 
ma? correct records that contain errors or injustice while the Pn- 
vacy Act offers amendment only for records that are inaccurate. ir- 
relevant, incomplete or untimely While these standards ma! be 
largely coextensive, the Privacy Act may not be used to amend 
judgmental mat te rs  and certain other  tgpes of records.  The 
ABCMR 1s not so h i r e d .  

The Army has carefully delineated the role of the ABCIIR and 
the Privac) Act in the amendment of military records. Where the 
individual requests a physical change to his records b 
quality thereof. with certain limitations, the P r i r a  
proper means of amendment. In all other types of correction, tradi- 
tional methods of correction must be used The net result is that the 

grant correction even after denied pursuant to the Act 
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I. INTRODUCTIOK 
Two major goals of the world community appear to be in conflict: 

that of peace and that of justice. The former objective IS Bet forth in 
the provisions of the U.S Charter which supposed13 prohibit the 
use of farce by States except in seKdefenae.' The latter goal is 
found m several Charter proriamns and in various U S .  resolutions. 
declarations. and conventions relating to  the recognition and protec- 
tion of human 

The baac  question for lawyers 1s whether or not the law accords a 
pnority to human rights protection over other norms of interna- 
tional conduct. including legal remain ts  on the use of armed force 
by States. This article surreys the law and practice of unilateral 
humanitarian intervention by armed force in an attempt to reach 
some conclusion ad to the present state of the law in this area. and 
further, t o  ret forth alternatives in some outstanding conflicts of 
opinion on the subject. This study ail1 cover customaq 8% well as 
post-L.S. Charter practice and doctrine. 

Throughout this article, the term "unilateral' ~1.111 be used t o  de- 
note mterrention by a amgle State (individual intervention) or by a 
p u p  of States (eollectiw intervention). Unilateral intervention is 
charactenzed by the absence of formal authorization by any interna- 
tional body and collective intervention by the naninstitutionalized 
iiature of the p o u p  of states conducting the intervention. 

"Humanitanan intervention" has been defined aa "[Tlhe justifi- 
able use of farce for the purpose of protecting the inhabitants of 
another State from treatment so arbitrary and consistently abusive 
as to exceed the limits within which the sovereign is presumed to 
act with reason and justice." The primary purpose of the doctrine 
of humanitarian intervention \<-as the protection of individuals and 
groups of individuals against their own States, or even against the 
nationals of a third State.4 The doctrine goes w l l  beyond the in- 
stitution of the protectmn of nationale abroad,s a traditionally 
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recogmized measure of self-help bared upan the inherent right of 
self-defense,6 in that invocation of the doctrine of humanitarian in- 
terrention did not depend upon a link bet!%-een the injuxd individu- 
als and the intervening State.' 

For purposes of this article, the term "mtervention" is defined as 
"the dictatorial interference by a State or group of States m the 
affairs of another State for the purposes of maintaining or altering 
the actual conditions for things" t h e r e h a  llrnile the term "dietato- 
rial" does not neceasarily require the actual use or threat of force 
for an interference to be eonridered an mterrention,a this study will 
foeus pnmaril) on armed intervention. 

11. PRE-CHARTER PRECEDENTS 
The leading instances of unilateral humanitarian intervention, re- 

fleeting world community expectations concerning its lawfulness, 
are considered in two periods. (11 the cumulative practice before the 
framing of the U.S. Charter; and (2) the practice rub8equent to the 
Charter. 

Grotiur traced the practice of humanitarian intervention to an- 
cient tirnes.'O However, modern practice has been charted from the 
19th Century. In addition, the analysis of modern pre-Charter prae- 
tice focuses an the notorious c a m  in Eastern Europe because of 
their seemingly genuine humanitarian motives and highly coercive 
character." 

a A noted sehalar obeerves that  rhe p i o t e e f i m  of nafionali i s  an Integral pari of 
the mere general ripht of self-defense and fur ther  rha! this view 
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A .  THE GREEK I.YTERVE.TTI0.T OF 1x2912 
As a result of numerous massacres perpetrated in pnar )ears by 

The Turkish government rejected the London propoial. insisting 
that the case w a d  a matter of domeaticjunsdiction 

TVith 110 alternative. the three major powere conducted an armed 
intervention in Greece, which resulted in the acceptance by the 
Porte of the p r a i ~ i o n s  of the 1827 London Treat) on 14 September 
1829, and in  the independence of Greece in 1830.'5 In the London 
Treaty. the major powers rhemaelrea indicated that their action 
a a i  dictated "no iess by sentmema o f  humanity. than by interest 
for the t ranquhty of Europe." thus Invoking. fa the f m t  rime ir, 
history. humanitarian concern as a justification for intenent ion li 
It  has been stated that "the vast majarit! of scholars have ap- 
praised this intervention as a lanful action. based as it u a s  on exi- 
gent humanitanan considerations." 

B .  THE SYRIAY IXTERVETTIOSS  OF 1860 
Folloaing the massacre of thousands of Christians 111 Syria b) the 

local lloalem population u i t h  the complicity of the Turkish au- 
thorities. Austria. France, Great Britain. Prussia and Russia met 
u i th  Turkey at the Conference of Paria in 1860 lB The Conference 
produced a protocol authorizing France. on behalf of the powers. to 
interrene militarily in Sina  to restore order Six thousand French 
troops ivere dispatched to Syria. and on j October 1860. an Interna- 
tional Cornm~ssmn consisting of the six powers was created to inyes- 
tigate the iiature and extent of the problem. This Commis 
adopted a bet of rule8 regulating French presence in Syna  and 
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drafted a new constitution for the Lebanese region, which provided 
for a Christian governor nho  was responsible to the Porte. Thereaf- 
ter, the French force, having completed its mission, withdmn in 
1861.20 

Although the Sultan \%-as a formal party to the Syrian intervention 
through adherence to the protocol of Paris, hi8 partieipatian and 
consent were less then voluntar?. It is clear that Turkey assented 
to the French expedition "only through constraint and a desire to 
avoid worse ' I  The constraint was deemed lawful by virtue of the 
humanitarian considerations of the ease. Yoreover, the disinteres- 
tedness of the powers was elearly written into the Paris Protoeol.z2 
This case has been viewed by m o a  scholars as one of lawful human. 
itarian intervention.z3 

C. I Y T E R V E S T I O S  Ih' BOSXIA,  HERZEGOVISA 

Follo\iing harsh Turkish treatment of the Christian populations in 
thew countries in breach of obligations assumed by the powers, and 
a formal declaration of war in June 1876 by Serbia and Montenegro 
against the Porte in support of the oppressed people, Austria- 
Hungarb, France. German?., Great Bntam, Italy and Russia in- 
sisted upon a conference with Turkey a t  C~nstantinaple.~'When the 
Porte refused to agree t o  the establishment af an International 
Commission to control the implementation of reforms they proposed 
to tarry out In the Balkan area, Austria-Hungary France, Ger- 
man?, Great Britain, Italy, and Russia met separately and agreed 
upon the London Protocol of March 1877. In  this Protocol, the 
European powers reaffirmed their concern for the oppressed people 
in the Balkans and declared their intenrion t o  oversee the fulfill- 
ment of the reform promised by the Porte in the 1866 Treaty of 
Paria. Thev also reserved to themselves a rieht of action should the 

A X D  BC'LGARIA mrf i - isr8)  

Porte fail to maintain the minimum conditions demanded in Bosnia, 
Herzegovina and Bulgaria.2s 

After rejection of the Protocol by Turkey on the grounds of 
domestic jurisdiction in general, and of the restrictire terms of Ar- 

- " I d  ar2ffl-82 
11 See E STOWELL, 9up7m note 3.  at 66 

51 B F S P 279 
See Fonre~ne .  w p r a  note 11. at209: Reisman. mpra note 18, at 181 
68 B € S P 823 

* ' I d  at 524 
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bi the overriding humanitarian COIICCI’IX of the major Europear. 
pO,,W3. 

As indicated by Professor R e ~ s r n a r . , ~ ~  this ca>e also pomta out the 
inherent nrks m permitting humanitarian intervemon. Here. th 
was a lack of melu%ipe supervision in m~plementatmn. This. LII tu  
f d i t a t e d  abuse by one of the mtenenmg p o w r s .  Russia. and o 
partial relief for the iictims of !he oppression Thus. the c 
clearly illustrates the need for substantive and procedmal contra s 
upon an armed humanitarian intenention so as [o anticipate and 
prevent the possibility of abuse a i  w l l  as to m u r e  the marimurn 
fulfillment of humanitarian objectives. 

D THE .MACEDO.\-IAS ISTERVE‘ESTIOS 
After several serious insurrPetioni ~n Macedonia 

1893 and in response to the atrocities commmrted by T 
upon the civilian population, whereby scores of rilla 
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stroged with a considerable loss of life. Austria-Hungar) and Rus- 
sia, acting an behalf of the Concert of Europe, demanded that the 
Porte provide in vanous ways for future protection for the Macedo- 
nian people, and that taxes be remitted for a year b!- waj- of repara- 
tion for the lose and destruction suffered by the local 

The Porte assented to the demands but a subsequent revolution m 
Turkey led to new atrocities in Macedonia. part of the basis for the 
decluation of war on Turkey by Greece, Bulgaria and Serbia.33 In 
>fay 1913, after some seven months of fighting. the war ended with 
the signing of the 1913 Treaty of London, wherein Turkey ceded the 
greater part of Macedonia for partition among the Balkan allies. 

Although the Balkan allies were not able to invoke treaty com- 
mitments of the 1878 Berlin Treaty (since they were only subjects of 
and not parties to the Treaty), it IS significant that they did not 
hestitate to resort to armed force. They justified their action on 
grounds of humanitanan concern for the continuing atrocities that 
were being inflicted upon the Macedoman pap~lat ion.~ '  

E .  CSITED STATES IYTERVE.TTI0.T I S  CL'BA 
€olloi~+ng the rebellion af the Cubans against Spanish rule, the 

President of the United States of America reserved to the United 
States the nght  of humanitarian inter~ent ion.~ '  Soon thereafter, a 
joint reeolution of Congress authorized an armed intervention in 
Cuba for altruistic motives.3B After Spanish forces were defeated, a 
general eleetian was held on the Island under United States author- 
ity, a eaneititutional convention was convened and, within two 
years. the Republic of Cuba was establ i~hed.~ '  

r "  hl G A P n  mupra note 9.  at  36-7 
O m I d  a t 3 7  
14 106B.F S.P. 1069-60 

G .  BWRE m p m  " d e  10, a t  222 President MeKinler dedared 
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F SOTE O S  LEAGCE OF SATIOSS  PRACTICE 
It  has been submitted that many of the policies of humanitarian 

mterl-ention were mstitutionalized by the League in minorit) 
treaties and specific third-party procedures for the resolution of 
disputes These treaties and procedures created erpec ta tms  about 
the laafulness of. and additional support for. prorecting human 
nphts 3a 

111. TRADITIONAL DOCTRINE 
I in general that  a sowreign was entitled to mter- 
ai affairs of another State and lend lawful aeeist~ 

ante to  individuals struggling against r?ranny.38 Vatrei, uhile 
seeming somewhat contradictory in his comments on the 
stated that "If the prince. attacking the fundamental laws. girea his 
people a legitimate reason to resist him. if t lrann) becomes so un- 
bearable as to cause the Nation to rise, any foreign power 1s entitled 
to help an  oppressed people that has requested Its assi8tance " 

In  the middle of the 19th Century. ?he rising of the opposmg r a l -  
UBE of nationahsm. sarereqn independence and nonintervention on 
the one side. and humanitarianism on the other side. influenced 
thought on the subject to the extent that a natural schism deveiaped 
betreen the proponents of an expanded norm of nonintervention 
and those fmonng a more flexible rule permitting intervention in 
certain limited circumatances 

The former position is exemplified in the follainng observation: 

. . .  :. ~. 
., . . . . .  . . . .  . .  .. .. . .  ' . . . .. .. . . . 

.. . . , . .  . 
. ,  . . .,, - * - ,  . -:,, , . ' : E r l . . i . r . . i  .. :' 



19781 HLXAZIITARUN ISTERVENTION 

not entitled to interiene If the inhuman act3 are commit ted againit 
nationals of the country where the? are eammlrfed. the powera m e  
totally dmnrere6ted. The aeti  of inhumanity, hove re r  iondemnable 
the1 ma! be.  $0 10r.g a i  they d o  not  affect nor threaten the rights of 
other Btstes do n o t  provide the lsrfer uith B basis for lawful m e r -  
rention, as no sfate tal: sfsnd up in Judgment of conduct of others Ar 
long as the, da nor infringe upon the rights of the other powers or of 
t h e n  subjects. the! iemain the d e  busnesa of the nationali of the 
counfriei where they are committed 

More commonly, however, a aubstantiai number of scholars took a 
two-tier position on the subject by refusing ta give formal recogni- 
tion to humanitarian motives aa a legally justified basis for inter- 
vention. but recognizing that a breach of the pnneipie of noninter- 
vention. though technically a rialation of the law, of nations. might 
in certain cases be not only excusable but commendable. Far exam- 
ple, it a a s  argued that, "interxwntion is a question rather of policy 
than of law and when wisel? and equitably handled . . may be the 
higher polic?- of justice and human it^.."'^ 

Another position taken by some writers dunng this penad was to 
aecept a restricted right of humanitarian intervention. Its lawful 
application was limited elther to very specific circumstance8 or to 
situations inrolying certain categories of States. For example, 
where a racial factor dominates and transcends a systematic and 
grievious maltreatment of subjects by a sovereign, unilateral armed 
intervention was legally justified." Also, intervention by "civilized 
nations" in the affairs af "nanciriiized nations" w ~ s  considered to be 
lawful when Christian populations in the latter countries were ex- 
posed to persecution or w r e  massacred. In auch eases, intervention 
was justified by common re l ipus  interests as well as humanitarian 
motives. These motives, though, had no application in the relations 
between civilized nations.4s Similar views, but without the religious 
connotations, were likewise held by other jurists of this p e r i d E 8  

By the second half of the 19th Century, writers were increasingly 
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accepting the idea of the lawfulness of the in~t i tu t ion .~ '  In  com- 
menting on the U.S. intervention 
"Whereas it is true that States are 
l imi t s  in I n t e r n a t i o n a l  l a v  i n  
humanity." l e  

By the turn of the 20th Century. the principle of unilateral armed 
humanitarian intervention had  on s i d e  acceptance over the rigid 
doctrine of nonintervention 4n The precedents set b!- State practice 
primarily in Eastern Europe, and the refusal of a great man? scho- 
lars t o  allot to State sovereignty the character of an absolute pnnei- 
ple. ivere most influential in the development and acceptance of the 
in8titutims0 The principle of nomntervention thus became flexible 
in character and eould lawiull: be disreparded for the protection of 
higher human ralues in certain limited situations. 

Prior t o  the First  World War, only a fen scholws continued to 
reject the validity of the doctrine of humanitarian intervention This 
small minority did EO on the basis of doubt a b  to whether the theor)- 
could sueeessiull? be incorporated into the generally accepted body 
of customary mternatianal lair. rather than because of fundamental 
philosophical, ideological or political beliefs regarding absolute 
sarereignty and They seemed troubled by the al- 
leged contradiction between these basic ideas and their deep  per^ 
aonal humanitarian feelings One scholar attempted to E C G ~ C I ~  this 

g the difference betneen Ian and policy. giving 
n exceptional circumstances in order to put an 
nd abominable cruelty." Another tried to cir- 

cumvent the problem by requiring a tranmatmnal racial nexus br- 
tween the intervenor and the victims 6 3  

Between the First World War and the creation of the U . S .  Char- 
ter the dichotomy still persisted, with scholars such as S t ~ v - e l I . ~ ~  
\Iandelatam,ss and hlosler 56 asserting that the theory of human- 

I~OOLSCY, IXTRODUCTM'. TO THE STUDY or I ~ T E R ~ A T I O ~ A L  Lau 73 (18761 
"See MOORE. "I'P'n "OL 

Llanrlelitam. The PTO 

*, SIB H WHEATOX. ELEMENTS OF InTEriVlTlONdL L A P  113 (6th ed 18GG). T 

ea, I RECUElL DES CorRE 367 391 
l l Y n l l  . .. 

. . .  
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itarian intervention has been incorporated into customary interna- 
tional law Others, like Rorburgh.s' Higgins,6s and Winfield,se ex- 
pressed doubts ae to whether this incorporation had taken place. 
Nevertheless, the vast majanty of schalare seemed t o  believe that 
the doctrine had become so clearly established under cuitomary in- 
ternational larr. that most criticism had come to be directed toward 
the fact that the right to use unilateral humanitarian intervention 
v-as not exercised enough.6o 

IV. CUSTOMARY NORMS FOR APPRAISAL OF 
LEGALITY 

ST I OPPENHEIII. I W T E R Y A T ~ X A L  L A W  229 (3d ed R Raxburgh 19201 
Is W HALL. A TREATISE ow IVTERIATIOIAL LAW 344 18th ed P. H~gglnr 1924). 

Winfield, The Sounds offnteruentioii I n  latmia+iorcol Law. 6 B R ~ T  Y B 1 x 7 ' ~  
L 149, 161-62 (1924) 
m Stowell. Comment. 35 A X E R  Soc 1 I V I ' L  L PROC 66 11941) See n l 8 ~  De- 
Bchutter, Humanitanan I n t e r v e n t ~ ~ n .  A United Fatmns Task, 3 CALIF w, IWT'L 
L J 23-26 (Dec 1972); R Lilheh. F o i c l b k  Sal,f.Heip b y  Stales to P ~ d e c :  Human 
Righfe, 63 IOWA L REI 326-334 119671, Llllieh fnteraention i o  Protect Humon 
Righfe,  15 M C G ~ L L  L R E V  207-210 (19691. 

S e e  Fontepne, mpm note 11. sf 220.21 
a1 S AMOS. P O L L I ~ C ~ L  AID LEGAL REMEDIES FOR WAR 169 118801 
Bd I d  
bj Stowell, 8upio note 3. at 66 
is CREASY.  8upm note 44,  at  303 305 

HALL. u p r o  note 6 8 ,  at344 
'' 1 P FAUCILLE. T R A ~  De D R O ~ T  IXTERIAT~ON.(L PUBLLC 610 18th ed 19221 

Rougier, sup70 note 5 0 ,  at  497-525 
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Continuing, he points out that  the scholars only teqmred 
"collegialit?-" in order t o  insure among the intervenors two condi- 
tions. L e . .  disinterestedness and the uides: oassible authorirr  

authority 'oi 
of the inter- 

venors, provide legitimacy ior humanitarian m t e r r e n t i ~ n . ' ~  Sating 
that these tv,a basic requirements are. 111 general. fulfilled m the 
case of eolle~tive intervention. and further noting that these re- 
quirements are not neceasaril: controlling in ani given case, he 
formulates his o w  theory, "the system of disinterested and a u ~  
tharized intenention ''11 

Rougier begins by acknowledging the de facto Inequality oi States 
and refuser to asenbe to the trailitional pnneqile of equality the 
character of a iundamental right of e re iy  He then claims 
that "the l a i r  e m  only acknowledge the natwal hierarch? of poeer. 
moral authonty or civilization that oceurd beteeen nations." and 
thar "protection of the collective interests requires the existence of 
rulers and ruled." 

He eoncluiles after considering the actual power distribution ir. 
the i r o r l r l  t h a t  certain States.  such as the United Stares.  as 
exemplified b j  the Monroe Doctrine, and the major powers 111 

Europe. as developed in almost a century of State practice. assume 
control of the direction of general affairs and acquire o r e ~  others a 
legitimate a ~ t h o n t y . ~ '  Provided their actions are disinterested m 
that they tend to "eiisure respect for the general rule of laii and not 
to pursue the realization of an indiridual advantage,'' this authorit!, 
he arwuei, will allox these States to la\ifully interrene 111 their 
eapacirj- as gvuardians and defenders of humanitariati l a w  whenever 
it le violated in another state.75 

The author then lists three substanrive requirements far legality. 
"(I) that the event which motivates intervention be an action of the 

tmn f"1fillS certam re Ulrements." ' 6  
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Regarding the first condition, the author states: 

or of an a o s t e n ~ i m  11 the former case. the t)ranniesl rreasurej are 
carried out 01 ordered b? the w r y  ag State, u i rh  uhom 
the 'orereign  re;:^, or by agents of th /e In :he later 
esse :he abuser are committed by p 
talerated by the government %hereas 
in) ofpreventing -hen  rl 

Regarding the second requirement, the author distinguishes be- 
tween human rights, uhich the individual "possesses in capacity as 
man even before his membership of a political society, and which he 
could continue t o  posseas if he ceased to  be a member of such so&) 
. . . , ' I  and citizen rights, which the individual has because of his 
membership m a political s ~ e i e t y . ' ~  Only the former, he submits, 
could, if infringed upon, provide a ruffieient ground for interven- 
tion.80 These rights, he concludes. only include the right of life, 
freedom and 

he third condition. he mentions as factors relevant for 
he extent of the scandal," ''a pressing appeal from the 
\'cry conetitunon of the guilty State," and "wrtam 

favorable conditions relating to the political balance. economic rival- 
lies and the financial interests of the inter\-enora." 

V. COKCLUSION AS TO CUSTOMARY LAW 
The aboie survey demonstrates that while there haa never been 

complete agreement regarding the assimilation of the doctrine of 
humanitarian intervention into cuitomar>- international law, there 
has at least been some consistency in r i e w  on the subject since the 
latter part of the nineteenth centurv. Lauterpacht has often been 
quoted as stating: 

A iubiranfial body of o p ~ r m n ~  and prae:ice IS m support of The blew 
that  there zre limirs t o  rhe dineretion of Starer I" the treatment of 
their 0q.n istionall  and t h a t  v h e n  a Stare renders itself gul f )  af 
~ N e l t ~ e ~  agalnsl and persecutlorr of i t5 na:lanals in such a u,ay a% t o  
den) their f w d a m e n t a l  human rights and t o  shack t he  C O P P C ~ C ~  of 
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While the extent of State practice necessary to create a rule of 
cuetomaiy international laic 1s debatable, and while m e  must fur- 
ther acknowledge that pre-Charter precedent8 are not nu~nerous, it 
neiertheleaa wema clear that the major underlying concern of the 
mtenenmg States in the cases discussed abore was the oppresaire 
conditions and inhuman treatment sufiered by the nan-Moslem 
populations at the hands of the Ottoman government. I t  also should 
be noted that. although the precedents are not numerous, aimed 
intenention, b) it? nature. ramifications and consequencea. lends 
i t iel i to relatively infrequent use 

Cummar )  international law is not created solel)- by State prae- 
rice The opinions of leading scholars also hare a significant impact 
upon the development of legal  norm^.^^ I t  is certain thar in the )mat- 
ter under consideration rhe majority opinion eonfirma the incorpora- 

international l a w  contend that the iadure to  invoke the doctrine in 
s e ~ e r a l  sitwatmns prior to the adyent of World War 11, where it was 
genuinely demanded. provides suffi 
that the principle has fallen into disu 
any relevance or validity in the tw 
submits that such an armment is hie 

L . 1  

Ian does not appear to require canztant and faultless utilization of a 
customary rule to avoid ita abolition 8s such. If otherime. then 
many rarely used but just dactrinea of customary international law 
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would have to be declared invalid for lack of sufficient applicatima6 
Regarding the question of customary n o m s  for appraising the 

legality of an alleged case of humanitarian intervention, mme 
widely accepted criteria can be found in writings an the subject. 
Thme criteria include: first, the relative disinteresteclness of the 
intervenor; second, the restriction of the institution to g r n e  cases 
of atrocity and breakdonn of order; third. active or passive partici- 
pation. or complicity in or condonation of the violations, b5- the 
target State; and fourth, a partialit>- for collective action. 

In canelusion, differences of opinion do exist with respect to the 
circumstance8 in ahich unilateral humanitarian interrention by  
armed force may be effected, and further concerning the manner in 
which such action may be conducted. Severtheless, it is subztan- 
tiated that the doctrine is uidely accepted as an integral part of 
customary international law In this regard, it has been stated that 
"the doctrine of humanitarian intervention appears to have been so 
clearly established under customary international law that only its 
limits and not its existence ir subject to debate." 

VI. POST-CHARTER PRACTICE 
Given the broad authority in the United Sations Charter regard- 

ing human rights matters and the specific pronouncements con- 
tained therein regarding the replat ion of the use of force b) States, 
the present legal validity of the customary doctrine of humanitarian 
intervention by armed force has been subject to considerable debate 
among contemporary scholars. The focus of thew inquiry centers 
generally on and around the following question: In view of pertinent 
Charter provisions and other related documents, under !?hat cir- 
cumstances, if any, wi l l  a non-United Nation8 unilateral humanitar- 
ian interrention be deemed lawful? 

The leading cases on this critical question are the Congo case, the 
Dominican intervention and the Bangladesh intervention. The 
Biafra situation also has been included by writers although armed 
intervention was not employed m this case. 

A .  THE COXGO IXTERVE.VTI0.Y OF 1964 
In  the la t ter  par t  of 1964, the rebels in the Congo seized 
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thousands of nonbelligerents and held them as hostages for conees- 
i o n s  from the central government This seizure itself was eontrark- 
t o  international law. When rebel demands were not met,  forty-fire 
of the hostages were slaughtered and threats were made that the 
rest would be mazsacrde8  A Belgian paratroop battalion. trans- 
ported in American planes and through British facilities. n a s  moved 
to the Ascension Islands. After further negotiations for the release 
of the hostages collapsed, the paratroopers ne ie  dropped in an 
ernergenc! rescue operation in which two thousand persons uere 
rescued m four days.8e 

The mission u a s  undertaken with the consent of the central 
Congo government, u i th  the understanding that the troops uauld 
be withdrawn as soon as the operation was completed O0 The inter- 
venors complied u i th  these conditions.81 However, the operation 
was attacked in the Security Council b? several Afrncan States and, 
naturally. the Soviets The charges raised were based on factual 
distortions. however, and are nor relevant as preeeilent.s2 

The clam of domestic jurisdiction was raised, als 
Africans uere estopped from claiming the immun 

in human rights matters in view of p 
y them on this pomt before the United Kations 
ficant ivaa that those who objected t o  the operation did 
an idsue the fact that the action was carried out by 

rces. Illoreaver, the action was not con- 
Council and has been determined t o  be l a w  
of scholars who hare examined the 

B. T H E  DOMIXKCAV IA-TERVESTIOS OF 1965 
A n  interim milirary junta. which had replaced the eonatitutional 

government in 1963, ,\-\-as challenged by a rewl t  in 1966. The United 
States landed a marine force t o  save the lives of foreign nationals 
within the Republic Hov-e\er, after the nationals were removed. 
the U S forcer stayed on, ostensibl? to maintain order. Its  action 

172 



19781 HUMANITARIAN INTERVESTIOS 

was zubrequently legitimized by the Organization of American 
States, which replaced the U.S. force with an O.A.S. force.s5 

The difficulty with the intervention W ~ S  that the U.S. remained 
after the foreign nationals had been evacuated. Maat af the sub- 
sequent criticism was directed at this aspect of the operat imge It 1s 

significant that critics of this operation did not challenge the lawful- 
ness of the interrention per ie. Conceding that there was imminent 
danger to foreign nationals, these critic8 argued that the U.S. 
should not have remained after the initial humanitarian action was 
cancluded.s' 

Another difficulty stems from labeling the action as a humanitar- 
ian intervention. Although cited by some writers as an example of 
the doctrine's application in post-Charter others have 
downplayed the humanitarian intervention rationale and instead 
hare justified the Dominican action on the basis of self-defense to 
protect nationals abroad,se a justification subsequently advanced for 

D BOWETT. SnLP-DEIEYCE zx I X T E R F A T ~ X A L  LAW 106 (18681 [hereinafter c i ted 
SJ BOWETT~ 

For detailed discusaim a i  the gueit ian whether the eancepl of self-debnae in- 
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both the use of self-help by the Vniterl States m the 3Iayaguez in& 
dent of 1975,100 and the Israeli raid on Entebbe in 1 9 X 1 O 1  

The Dominican case. no marter what conclusions are drawn about 
the entire operation. confirms the lawfulness of the pnneiple of hu- 
manitarian intervention. and indicates further the conditions and 
limitations of the 

C. 
The transformation of Pakistan into two independent nations has 

a long hiator?. Innumerable conflicts and periods of hostdit? be- 
tween Moslems and Hindus hale raked South Asia for centunee. In 
1971. however, the elastic band holding together East and Yeat  
Pakistan. ahieh were separated by almost 1,000 miles. fmally map- 
ped. 

THE BAVGLADESH IXTERI%STIOX OF 1971 

. . .  
' . .  ~ . . ~ .  - 

. .  . 
I ~ .~ , . . .. ' . . ,.. . . . . . .  . . ., . , . , 

Enfehbe Airport freeing 10; haafsgei held by the hijackers All af the 105 hai-  
fagea sere  Israeli nationals 01 dual nsnmals I Y Times. June 28 1978. 81 l 
~ 0 1 8 .  2 - 4  and July 4.  1976, ~f 1. cols id For a 1 ~ ~ 8 1  ara l \ i~ t .  of the inrideit  ard  
the c l a m  to use force t o  protect natmial i  abroad s e i  Gordon mpro note 99 
a w  Xmda svpra note  B?. at is. 
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In the election of Decemhei 19i0 the Awnmi League  on all but 
t x o  of the fiational Assembly seat 
overall majority in the Pakistan A s  
the election on a progmm calling f 
rule in East Pakistan.1o4 The President of Pakistan had proposed 
that a rational Assembly meeting take place m Dacca an 3 March 
1971 to draft a new constitution for Pakistan. However, a f e n  days 
before the scheduled meeting. it iw.8 indefinitely postponed IOs East 
Pakistan exhibited its indignation b>- exploding with protests, riots 
and demonstrationi.'06 \Vest Pakistan reacted by replacing East 
Pakistan governmental leaders inth a gmernment of martial 
Despite this heavy control. Aaami League supporters seized de 
facto control of East Bengal.1os On 25 >larch, while negotiations 
were being conducted between the t a o  opposing factions. the Paki- 
stani Army moved into Dacca with little or no !m.rmng. In the days 
immediatel> folloaing. tanks, rackets and other hear) w a p o n s  
took a toll of a 1ssgel)- unarmed civilian population los The bwrami 
League 

At the end of March. after 10,000 East Bengaiis had been killed, 
the refugee morement to India Protests and aceuaationa 
by both Pakistan and India also started at this time."' In April, a 
stronghold of East Bangaii resiatence leaders appeared along the 
India-Pakistan border. ' I z  and the refugee morement mushroomed 
into an endless nightmare for India BJ- the end of Sorember, there 
a- r some nine million refugees in the State of R e s t  Bengal.113 

hile disease. scarcity of food and housing, and increasing costs 
ed b? the mass flight of refugees were taking their toll on In- 
economy and political a e ~ u n t y , ' ~ '  it seemed that Pakistan v a s  

outlarred, and many of its leaders were arrested. 
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violating minimal srandards of human rights m East Bengal b) mas- 
sacnng unarmed civilians. destroying nllapes, raping nomen.  tor- 
turing and intimidating prisoners. taking and killing hostages, con- 
ducting frequent executions wthout trial and failing to tend to the 
sick and ~ a u n d e d . ~ "  Ais the violence spread m East Pakistan and in 
vieh of the intrusion of refugees into India, the Indian government 
adopted a policy whose impact was decisive on the eienta in East  
Pakistan Prom April through Sovember 1971. India provided di- 
rect and indirect assistance to the Insurgents. This included in- 
creased militar! amstance which finall>- led to frontier incidents 
and engagements between Indian and Pakistani 

Fmally. on 3 December. as a result of a Pakistani air attack on 
Indian air baser hundreds of mile? from the frontier, India coli- 
ducted an armed intervention in East Pakistan, which led to the 
surrender of Pakistani forces therein. the release of political prisan- 
ers, the return of refugees, the meation of Bangladesh and the ter- 
mination of w~despread deprivation of human rights in East  Be- 
ngal."' 

During the crisis, the U . S  and its peacekeeping machinery 
floundered badly. unable to take any effective action to bring t o  an 
end the gross  nolations of human rights in East Paki3tan.11B 

Although the validity of India's armed intervention has been the 
subject of substantial debate in recent years."g the majority of 
writers take a position somewhat similar to the following newpoint 
of the East Pakistan Staff Study. 

In our ,le% t i e  c~raamafances a e r e  r h  

lac reasons and neeaure :he refugee burd 
"ad become intolerable with no d d u r i ~ n  II s y h r .  E ren t r  ha i i rg  been 
a ; l a ~ e C  t o  reach this p m i  i t  IS diffiea r t o  see uhst other e t o m  
India  mule ha\e  made 

earnme more and nore v rpe r t  t o  find i 8" 

East  Pakistan Staff Stvd>. THE RE"LEU IXTERXATIOIAL COII \ I ITIEE OF 
JCR~ETE KO 8. 1972 a. 31. 33. 38 55. 59. 6? [hereinafter cited BI THE R E i I E W  

i'rrus o,, Srlf-HPlp' 
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Ir must be emphaiized that humanitarian interventlan l s  not the 
ground of Jus t i fmoon  ahich India has herself put foruard  As we 
hale seen, India elaimr t o  have acted first in reif-defense, and sec 
andl i .  ~n g h m g  support to the nejl gorernmenr ai Bangladeah which 
rhe mogn i red  when the habtiimee began. We have given our reamns 
for not mepr ing  the rahdit? of there elaims If India had wiahed co 
justify her a m o n  on the pnnciple of humanifanan mlerventmn she 
should have first made a preemptory demand t o  Pakman  l n ~ ~ ~ r i n g  
that porifire action be taken t o  rectif? the violations of human rights 
As far 8 9  *e  we BVBE no such demand was made 

In c o n c l ~ ~ i u n ,  therefore. we consider ihaf India's armed ~ n t e r ~ e n -  
tion uould have been juafifled if she had m e d  under the doctrine of 
human i fa rm ~nrerventmn, and further that India irould h a w  been 

"der this doctrine ~n view of the grouinp 
eh the refugees were earfing upan India 
of international organizations to fake an? 

effective action t o  bnng t o  an end the maiilve ~ i d a t i ~ n ~  of human 
rights m East Pakictan which were causing the flow of refugee? We 
alm consider ihac the degree of force "red was no greater than WBQ 

neeeesar) 1x1 order t o  brine t o  an end these i.iaiafioni of human 
rights l m  

D. THE BIAFRA CASE 
Starvation, lack of medical care, and various other types of human 

suffering were predominant in the Biafran secession movement. 
After the massacre of Ibo tribe members which the central govern- 
ment of Nigeria n a s  unable to prevent, the Ibo tribe revolted and 
sought the establishment of a separate Biafran Republic in the east- 
ern region of Sigeria. The central government apposed the insur- 
rection, and, as a consequence, a blood?- war was fought primarily in 
the Biafran region. Several millions of the Ibo popuiation and most 
of the Biafran farcea'were completely encircled. There U-PE an 
enormous shortage of food and medicine, and nonbelligerents suf- 
fered extreme starvation. epidemics and death. 

Efforts by several nongovernmental organizations and ad hoc 
groups to deliver vital food and other supplies to the beleagured 
civilian population vere thwarted by military and political obstacles 
created by the Nigerian government. As a result, death and de- 
struction in Biafra reached ourrageous and shocking proportions.lZ1 

Professor Lillieh ha8 called the Biafran case "one that would hare 
been ideal for collective humanitarian intervention of the nineteenth 

THE REVIEW. ~ a p r o  note 115, a t 6 2  
Reiaman, ~ u p m  note 18. at 167-66: De Sehutter. mpie  nrre 119. at 22 
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centurv type." I z 2  revertheless the U .K. ,  true to Ita form. was un- 
able to act effectively in the conflict to prevent such a widespread 
man-made disaster The Organization of M i e a n  Unity. except for 
occasional lip sernce, also made no genuine effort to alleviate the 
plight of the Iboa As Professor Lillieh further observed: 

naf forelenerr Sri,erfhelesn. :he doctrine of 
erren:mr seeins r o  be designed perfectl) for :his 

VII. CHARTER DOCTRISE 
In the last tv-o decades, the U.N.  General Assembly has adopted 

several international human rights instrument8 which define human 
rights  standard^.'^^ However, much remains to be done iii creating 
the machinery for their implementation and The 
LS and regional organization8 have been paral5zed by major 
power disagreements and the reluctance of developing States to ac- 
cept any infmgement upon the principles of sovereignty aiid nonin- 
tervention. Thus. these international organizations hare been un- 
able or unwilling to take any significant action in those cases where 
fundamental human rights hare been endangered in large degree 
and number I z 7  Biafra and Bangladesh are but two of the more re- 
cent examplei of the ineffectiveness of international organizations in 
this area 

The difficult? of establiahing and operating the machinery and 
procedures necessary for the effective implementation and enforce- 
ment of human rights lie8 in the strict eonstruetion placed on Char- 
ter provisions relating to the use of force and the traditional domes- 
tic jurisdiction limitation. Professor Lillich points out: 

Tuo pmwmlon8 make ~f \er? doubtful r h e i h e r  farelbie self-help 
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t o  protect human rights i s  stili permiinble under international lax 
In the first pisce, sli ~ r s t e s  by Arriele 2(4) renounce "the threat or 
use of force B L I B ~ C  the ternlorial mtenn t \  or DdifiCsl mdewndenee . .  . 
of any state;' subject af e o u m  t o  the aelf-defense proi'inon contained 
~n i r f i e i e  51 Secondlj .  Article 2(7) prevent8 ~ n r e n e n t i o n  b j  the 
United Safiani  'On msrlers ahich are esaentialiy xithin the dameafie 
junsdietion of an) state.'' except for rhe ~pplieallan of enforcement 
measurer under Chapter VI1 

Explicit prorision is not made for the principle of nonintervention 
in the Charter articles regarding inter-state While Ar- 
ticle 2(4) specificall)- prohibits the threat or use of force between 
states except in Article 5 1  situations, Article 2(7) explimtly refers to 
relations between the U.N.  and its members. Thus, although the 
U.S. i3 foreclosed from intervening in matter8 essentially within 
the domestic jurisdiction of any State, except in situations where 
there are threats TO the peace, breaches af the peace, 02- acts af 
aggression,'30 Article 2(7) does not expressly affect relations be- 
tween States. Despite this faet, it seems that the references in Arti- 
cle l(2) of the Charter, and the interpretation given to the principle 
of nonintervention, both by pre-U.N\'. doctrine and by the U.N., 
clearly establish that the basic obligation af nonintervention in the 
domestic affairs of a State is equally applicable in inter-state rela- 
t10ns.131 

Notwthstandmg the above, there i s  a significant amount of au- 
thority ahich substantiates the C O ~ C ~ U S ~ O ~  that the acope of domes- 
tic jurisdiction in human rights matters is narrowing, and further 
that the protection of fundamental human rights in situations in- 
volving grievious infractions or a consistent pattern of infringement 
are no longer essentially within the domestic jurisdiction of 
States.'32 These conclusions are baaed on, first, the variety of ae- 
tivities in the human rights area undertaken by the U.N. and other 
international organizations or agencies, as exemplified by the host 
of conventions, declarations and resolutions which have been 
adapted on the subject in recent years:'33 second, the daily in- 
valrement of the U.N. and ocher international agencies with human 
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rights third. the position of both the Security Council 
and the General Assembly that Article Xi )  does not bar conaidera- 
tion b? the U.K. of serious cases of human rights 1 1 0 l a t 1 0 n ~ : ~ ~ ~  and 
fourth. the world community's concern uith such extreme case.- of 
demal of human rights as Bmfra, South Africa and Bangladerh.13i 

Domestic jurisdiction has been viewed as a relative concept, v a n -  
able m As such, it IS increasingly felt bj- man? that the 
world-aide concerii over the manner ~n which people are treated by 
their ov-n State,  combined with the actirities of the U . N  m the 
human rights area, clearly demonstrates that human rights hare 
been removed fi-om the exclusive jurisdiction of States and placed in 
the domain of international responsibility and Con- 
sequently, human rights have been determined to be b q o n d  the 
reach of Article X i )  in so far a i  U.N. OY State wtmn 1s concerned 
even in cases nor amounting to a threat t o  the 

A s  referred t o  earlier, the prohibition against the threat or w e  of 
force contained in Article 2(4) of the Charter has been interpreted 
to corer the entire spectrum of possible situations. Proponents of 
this view emphasize that the qualifying terms in the provision 
"against the territorial integrity or political independence of any 
state" and "in an i  other manner inconsistent with the Purposes of 
the United Nations" should not reatrict the absolute scope of the 
pr~hibit ion."~ The proponents conclude that Article 2(1) prohibits 
entire11 any threat or use of force between States except ~n self- 
defense under Article 61 or in the execution of institutionalized 
measures under the Charter for mamtaimng or restoring peace 

This position. w-hich is the most uidely accepted in the U N at  
the present time. v i e w  the Charter aa generally divorced from the 

TEOVAS. Jn .supra note 85.  at 375 L111lcb m p , a  

Reisman. s u p ~ u  note le. at lii 
I d  at  188, 180-81 
S e e  ge,irmlly I Brounrie. Thoughts on Kind-Hearted Gunmen, I? H ~ A w -  

I T * R I I S  INTERYENTlO, * A D  THE U I r r r D  
OlSO I. B R O W I L I E .  Sspia note 8 5 ,  B r  3 1  
'THOMAS, JR . ~ i t p r a  note 86,  st 364 Art 2 
~n their international relanoni from the t h  
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pre-existing body of pules under customary international l a x L 4 2  It 
has been argued that "if nations had wished to exclude humanitarian 
intervention from these prohibitions . . . they would hare done so 
explicitly." Proponents of this vim-,  such as Dr. Brownlie, con- 
clude, "It is extremely doubtful if this form of intervention has aur- 
vived the express condemnations of intervention which have oe- 
curred in recent times or the general prohibition of resort to force to 
be found in the C.X. Charter." 144 

On the other hand, an increasing number of acholars affirm the 
continuing validity of unilateral humanitarian intervention by armed 
force.146 In taking this approach, these scholars confront the prob- 
lem of the inability or unnillingness of both the C.X. and r e p n a l  
organizations to take any effective measures, save humanitarian re- 
lief action, to rectif?- even extreme case8 of human rights riolatians 
other than those involving apartheid or racial discrimination but 
even then only in a colonial or neocolonial context.'4B The argu- 
ments set forth to justify unilateral humanitarian intervention are. 
however, not uniform. 

One approach accepts the so-called ''classic'' vier%- of the charter 
prohibition against the threat or use of force as essential in main- 
taming international peace and security through the elimination of 
all forceful action between States unless explicitly excepted by the 
Charter. At the Same time these proponents recognize that, in view 
of such situations as those in Biafra and Bangladesh, the ''classic" 
interpretation of the Charter prohibition is often an unworkable im- 
pediment upon unilateral State action m cases of extreme depriva- 
tion of the most fundamental of human rights. 

Yet the proponents of this set of views are unniliing to depart 
from the "classic" position or to legalize fully the doctrine of human- 
itarian intervention a3 an additional, necessary. and implicit exeep- 
tion to the Charter prohibition on the use of force. Instead, they 
direct their arguments to the lack of formal condemnation or eriti- 

181 



MILITARY LAW REVIEW [VOL. 79 

eism m the U.N. and other international fora in such muations as 
the Congo operation or India's intervention in Bangladesh 

They conclude. finall), that "in circumstances of extreme granty,  
the \v.arld cammunit), by its lack of adverse reaction, in practm 
conclones conduct which, although a formal breach of positive legal 
norms, appears 'acceptable' because of higher motives of a moral, 
political. humanitarian, or other The) argue that the re- 
sultant legal effect is that the lack of express condemnation in a 
@.en ease would confer on such intervention a rub-legal or quasi- 
iegal 

The principal arguments advanced in support of this approach 
seem to be, first. fear that a fully legalized doctrine of humanitarian 
intervention nouid increase the opportunitie 
tion; second, elarit?, simplicity and predictabil 
of absolute prohibition of armed intervention would be preserved. 
third, the need for restraints upon the conduct of States by labelmg 
it as at least a technical breach of the law: and fourth. the fear that 
an exception for humanitarian reasons may "erode the psychological 
constraints of the use of force for other purposes."149 

These arguments in support of a theory which attempts to balance 
sometimes seemingly opposite goals, i . e . ,  the protection of funda- 
mental human rights and the maintenance of a peaceful world or- 
der,'50 do raise significant questions, however. 

First, condonation of specified illegal actions does not necessarily 
reduce the opportunities for abusive invocations of armed human- 
itarian intervention. Under such a system, an intervenor, knowmg 
that. regardless of his motives, he has breached the Im- ,  can chance 
that the world community will acquiesce in his conduct because of 
apathy or political disagreement and thus implicitly condone his in- 
tervention Such eondonanon may be available even though the in- 
tervenor's orerriding motires ma? hare been less than humanitar- 
ian in nature. 

Second. it is difficult to perceive how such an alternatne en- 
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hances either clarity or predictability. An absolute prohibition on 
the use of force which implicitly  allow^ "acceptable" breaches of the 
law hardly Seems straightforward and open. 

Third, it is wrong to label conduct unlawful which is morally jus- 
tified. I t  only encourages States to risk breaking the law and then 
cosmetically imake some higher motive in the hope that the inter- 
national community will be unable to condemn their activities. Fur- 
thermore, over a penod of time, a "snowballing" effect could occur 
in which 6evera.l permissible breaches of the law far other less ac- 
ceptable motives would be tolerated. This trend could in turn even. 
tually endanger the atructure of international Ian in general. 

In view of the drawbacks involved in the ahove approach, i t  
seems more appropriate and advisable, in proposing what the law 
ought to be, to formulate B rule of law in such a manner that what is 
deemed "acceptable" or permissible is also deemed lawful. 

Well aware that a revision of the Charter which expressly incor- 
porates the use of force for humanitarian purposes is highly improb- 
able a t  the present time, other scholars, in arguing for recognition 
of the continuing legal validity of unilateral humanitalian interren- 
tion, attempt to find B basis in the Charter itself to support their 
position. 

One approach is expreszed by the Thomases. Referling to Article 
61 of the Charter, they cantend that "a plea can be made that where 
it is legal to intervene to protect one's OUT nationals, it is an exten- 
sion of this legality t o  protect the nationals of others. The so-called 
principle of nationality is not inflexible. , , ," Is' Their approach in- 
corporates the argument that self-help to protect one's own nation- 
a l s  is included in the "inherent" right to self-defense preserved by 
Article 61. This notion is then extended to situations where the na- 
tionality link is missing.16z The argument i8 particularly applicable 
to those C ~ S ~ B  where a State intervenes in another State to protect 
its oum nationals and while doing so avails itself of the opportunity 
to rescue other foreign nationals as well. 

The Thomases' approach presents, however, some selious legal 
obstacles. First, it is questionable whether the protection of natian- 
als abroad falls within the purview of Article 51.1s3 Second, B poten- 
tial danger exists that a State may disregard any element of propar- 

AKX V W THOMAS & A J THOXAS. JR., ~vpra note 86, at  20. 
id 

mil I BROWNLIE, mpra note 84. 81 429; C SEWYS. mpm note 146, at 30. Liilnh. 
~ u p m  note4. ma36 
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tionality or necessity and resort to force as soon as even B small 
number of its nationals is threatened Alternatirely, where the w e  
of the threatened group calk for drastic measures, a State may use 
a quantum of force unrelated to the extent of actual harm to be 
prerented.lJ4 Third, the approach is not adaptable to those situs- 
tiona where the victims we nationals of the State committing the 
violations. It is in the latter instance that the most shocking rlepri- 
vations have o ~ m r r e d . ~ ~ ~  

In the more common approach, it is maintained that Article 2(4) of 
the Charter should be interpreted to prohibit the threat or use of 
force o n l ~  when directed towards the territorial integrity or politi- 
cal independence of a State. It is argued that the prohibition is not 
against the use of force per se but rather the use of force for specific 
unlawful p u ~ p o s e e . ~ ~ ~  This would mean that circumstances might 
arise in which armed force 1s unilaterally emplojed which does not 
infringe upon the political independence or territorial integrity of a 
State and is not in the exercise of the inherent right of individual or 
collective self-defense under Article 51 of the Charter.157 It is fur- 
ther argued that the use of force for humanitarian mot 

cases, such as the rescue of foreign nationals, where the intervening 
State can uithdraw quickly without affecting permanent]? the ter- 
ritorial or political structure of the target State. armed intervention 
wall ineritahl? constitute at least a temporary infringement upon 
the target State's territorial inteFity and, if conducted without Its 
consent or imitation, its political independence. llorearer, in most 
instances of human rights violations, the infringement can he ex- 
pected to be moreserious and probably will require a change in the 
governmental structure of the target State. or even secession of 
part of that State's territory. In such cases, the foreign Intervention 
will inevitabl?. h a w  a fundamental impact on the political process of 
the State intervened in. 

In pandering what the law ought to be, one discovers a need to 
balance the aometimes opposing goals of human nghta protection 
and eonflict-management.'Ss This need is demonstrated when 4rti- 
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cle 2(4) is considered in the broader perspective of the major pur- 
poses of the Charter and the final qualifying phrase of Article 
2(41.Lb0 

Professor Lillich contends that "a prohibition of violence is not an 
absolute virtue . . it has to be weighed against other values as 
d," lel Professors McDougal and Reisman submit that the law- 
fulness of the principle of humanitarian intervention is confirmed, in 
part, by "all the contemporary developments associated with the 
United Xations." They argue that the persistent and demanding 
emphasis upon underlying policies of the U.N. can only be regarded 
as strengthening the matornary doctrine of humanitarian interven- 
tion. They further argue that Articles 65 and 66 of the Charter 
commit U.N members to pay attention to human rights matters 
and, in addition, place upon them "an actire obligation for joint and 
separate action" in such matters.1ez They submit that: 

The e ~ m u l a t l v e  effect of the Charter I" regard ro the baric pahelee 

wiI be deemed lawful . Amrnmg compliance w t h  them aondi- 
fiooi. humanitarian ~ n t e n e n t i o n  mII be lawful under the Charier BQ 
well ab  under general international Isw m 

And they concluded that: 
Insofar a i  I t  is precipitated by infenie human righfa depnuanons 

and eonformi t o  the general infernstional legal ~ e g u l a f i o n ~  governing 
the uae of force-ecanom:. timeliness. comrnensurance, lsrfulness of 
purpaie, and IO on-humanitarian mferrenfion repremntr B nndits- 
n a n  of lnfernatlanal law 16) 

See c,N CHIRTER. Preamble, para. 172. Art. I ,  psras 1 & 3,  Art 2(4). mpra 
*"*a I n 7  .."._ ._ 
Is> Lilliah, aupro nore 4, at 65.  
Ld'~IeDougsl & Reisman, Response. 3 INT'L LAWYER 436 & 444 11969) Arc. 66 
pmwdea "The Cnlled Katmns ahall promote univerial reapeef far, and obier- 
xance of, human nghts and f u n d y n t a l  freedoms for si1 anhaut dimncfion a% t o  
race sex. language or religlan. Art 66 provide8 'All  Members pledge them- 
selves t o  take joint and separate a e t m  I" emperarm w i h  the Organisation far 
aehierement af the purpose8 set forth ~n Article 66 " 

XleDaugal & Relsmsn. mpra note 162, a i  438 
Reieman 8upra note 1s. at  187. 
Id st 177 
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Since the expectations of the immediate post-war period ha le  not 
materialized because the machinery for collective security and en- 
forcement under the U h' Charter haa m fact been ineffective or 
not been establiahed,166 States should be entitled to take exception 
to the absolute validit) of the Charter prohibition against the use of 
force and invoke the euatomar) doctrine of humanitarian interven- 
tion, at least m those situations involving grievious. shocking and 
extreme violations of fundamental human rights. 

Provided substantive and procedural eondnmns are formulated 
bath for appraising the legality of alleged eases of humanitarian in- 
terreniion and for guiding prospectke intervenor8 in their actions. 
it seems not only reasonable but essential to recognize a8 a matter 
of la), that  m certain extreme situations calling for drastic and ex- 
peditious actmi, when neither the U.N. nor regional organizations 
can or want to assume their reepective responabdltlea with regard 
to the protection of human rights, a State or group of States may 
temporaril? be legally exempt from then. obligation of restraint 
under Article X4) of the Charter and mal m eonseouence be free to 
provide an effective "back-up" vehicle for the enforcement and pro- 
tection of international human rights.187 

VIII. COKTEMPORARY CRITERIA FOR THE 
APPR.4ISAL OF LEGALITY 

Several scholar8 in recent years have formulated critena for ap- 
praising an alleged case of humanitarian interventimLa8 The pro- 
posed criteria deal irith aubetantive as well as procedural matters 
and are considered either essential or preferential m character. 

The substantive criteria focus an. (1) the characteristics of the 
situation warranting humanitanan intervention; (2) the characteris- 
tics of the intervenor's motives; and (3) the characteristics of the 
intervention itself. 

First .  It LE proposed that humamtarian intervention be limited 
onl? to situations where there is a threat to or deprivation of the 
most fundamental of human rights, such as the right to life and 
freedom from torture.1B8 Here a balance must be maintained be- 
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tween the amount of destruction anticipated by the armed interven- 
tian and t h e  impor tance  of the human s ights  sought t o  be 
proteeted.170 

Next, armed intervention should be permissible only when a sub- 
atantial violation of fundamental human rights 1s involved.'" Ukle  
the number of persons affected does not necessarily determine the 
legality of the intervention, it should not be completely irrelevant. 
There aught to be a correlation between the number of individuals 
affected and the seriousness of the human rights .iolated. That is. 
the larger the number of persona affected by the infractions, the 
more readily will the deprivation of human rights juatif? the 
intervention 

Last, humanitanan intervention should he justified only when a 
substantial deprivation of international human rights is threatened 
or is in p r ~ g r e s a . ' ' ~  In this regard, the existence of an imminent and 
extensive danger would be sufficient for intervention aince this type 

s preventire rather than punitive m character. In 
s, the test should be one of ohjective reasonable- 

~ S B .  for it would be illogical and inconsiatent with the purposes of 
the intervention IO require a prospective intervenor to wait until a 
riolation has been c~nsummated ."~  
BS far as the motives of the intervenor are concerned, a require- 

ment that intervention he totally disinterested and not motivated by 
ather more selfish conaiderations has been attacked as both 
m i r e  and unrealistic where the decision to intervene falla upon a 
single State."j Only relative disinterestedness should be required, 
and concurrent considerations of national interest should not, alone, 
invalidate an armed intervention so long as the overiiding motive of 
the action 1s the protection of the most fundamental human 

I n  the intervention itself, the principles of necessity and propor- 
tionality should be appl i~able .~" If recourse to  armed force is un- 
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avoidable. the intervening State should emplay only an amount of 
force that 1s reasonably necessary to accomplish its objectives Fut- 
thermore. the territorial integrity and political independence of the 
target State should be respected and not unnecessarily affected l's 
This particular condition reflects a value choice, In that the protee- 
tion of human rights justifies some degree of interference in the 
domestic political process and, if necessary, the territorial mtegnty 
of the target State. 

At the dame time, this condition rertnetr the alteration of the 
target State's governmental and political structure to those eitua- 
tions where  emo oval of the authority in power or even secession 
clearly appears to be the on1!- available avenue for elimmating pass  
vialations of human rights or the imminent threat thereof 1'4 The 
intervention should a130 be only of a duration that 1s necessar? to 
achieve its humanitarian In this eonneetion, Professor 
Lillich observed that "the longer the troops remain in another 
country, the more thew presence begins to look as a political 
intervention " IS1 

Procedural criteria include first. the exhaustion of remedies by 
peaceful means: second, the unlikelihood of timely and effective ae- 
tion by a competent international orgamration; and third, the im- 
mediate reporting and submission of the intervention and the case 
to a proper international forum for r e v i e w  appraisal and further 
actimi, if neeezsary. 

Noncoereire methods of persuasmn should be employed in  keep- 
ing ui th  Article 201 of the Charter, which obligates members to 
aeek a solution to international disputes by peacefui means. and 
with the U.N.'s primary goal of minimizing international armed con- 
flict.lBZ In addition, priority af action should be given to the interne 
tional orgameations since the? are m the most favorable position to 
represent the inclu~ire  interests of the cornmunit? at large 

Howrer .  where delay ia inevitable and would prevent a timel? 
response by an international body or where it 1s obvious that the 
likelihood of effective action by such bad 
should be allowed to intervene inth force 
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the abusive invocation of the institution, the motives of the inter- 
vening State should be submitted promptly to an appropriate inter- 
national body for revien,  appraisal and world community reac- 
t i ~ n . ' ~ ~  

The last group of criteria consists of preferred conditions rather 
than absolute noms .  Firs t ,  in the absence of institutionalized com- 
munity action, collective measures should be preferred over mdi- 
vidual action.'BB Therefore, a prospective intervenor is expected to 
consult with other States and attempt to obtain their o up part for 
the intervention, While an interrention does not gain in legality bb- 
being collective rather than individual, there ir a presumption that 
calleetive action is more likely to promote relative disintereatedness 
and genuine humanitarian c~ncern.'~' 

Collectivity, however, cannot be made an absolute reqmrement. 
A lack of interest on the part of other States in the matter should 
not leave victims of offensive human rights violations hopelessly 
unprotected. Provided the criteria set out above are met, a State 
should not be precluded from taking measures that are necessary to 
rectify an existing deplorable state af affairs.'B8 

Second, invitation by or the eonaent of the target State should be 
aaught by the prospective intervenor. While technically there is no 
intervention if the intervenor gains the consent or imitation of the 
de jure government of the target State, not every invitation or con- 
Sent to intervention is valid. There always exists the possibility that 
such invitation or consent wa3 given under duress or other pres- 
sure. Moreover, in certain instances where there are various f a -  
tions struggling for power and control in the target State, the rep- 
resentative character of the inviting or conaenting authority map be 
subject to In  view of the foregoing, the absence of con- 
sent or invitation in siruations where fundamental human rights are 
in imminent danger of large scale destruction either bg an unlawful 
element in the target State, or b?- the government of the target 
State itaelf, should not, standing alone, preclude an armed interven- 
tion from being lawful on humanirarian grounds, provided the other 
requirements of legality previously discussed are fulfilled.'g0 This 
criterion should only be considered as ewdence in support of an al- 

See i d  , at 188 & 193 
See DEBATES, svpm note 148. sf 88, Reiamsn, szpm note 18. at 188. 

L d ' l d  at 178-79 & 188. DEBATES,  ~upra nore 146. BI 49 
M I d .  
"'See Lillieh, supra note 4, at348:  Moore. m p m  now 168, ntZM. 
Iso I d  
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leged act of humanitarian intervention and not a i  an essential pre- 
requisite for such act. 

IX. COSCLUSION 
The absence of effective international machinery to protect 

human rights. coupled with the inability of the world community to 
respond promptl) in an institutionalized manner to situations \\here 
the very lives of a considerable number of human beings are 
threatened, demonstrates the continuing need for, as well as the 
legal ralidity of. a limited right of unilateral humanitarian Interven- 
tion by armed farce 

Both the aupposed absolute doctrine of nonmterrentmn and the 
" C ~ ~ E E I C ' '  approach to the Charter's prohib 
force leave the impression that individual 
world todai may hare less protection than in previous times. It 
=ems contrary to all that  is decent. moral and logical to require a 
State to s t  back and watch while the slaughter of innocent people 
taker place, in order to comply u i th  some blanket or blackletter 
prohibition against the use of force at  the expense of more funda- 
mental human values. Even a minimum public order system de- 
mands a certain amount of justice, respect and protection for 
individuals 

While the banners of sovereignty and conflict-minimization should 
continue to fly high in the international arena, rhe colors of unilat- 
eral humanitarian inrerrention by armed force must also be alloived 
to be disoiared in certain extreme situations for the sake of human- . "  
ity and until such time as effective international enforcement 
maehineq is established. 

As this survey has attempted to show. the risk and fear of abu- 
sire invocation of the institution of humamtanan intenention are 
more apparent than real. In any event. they are minimal when con- 
sidered in light of the fundamental human values at stake It 1s. 

therefore, strongly recommended that prompt and serious consid- 
eration be given to the enactment of a convention or resolution pro- 
viding far the authorization of intervention by the United Nations, a 
r e p n a l  body. or a group of States, in an? State nhere  grievioue 
violations of human rights are ongoing or mmmentiy threatened. 

Such a proposal has been drafted and provides for bath authonza- 
t ion.  str ict  control measures  and o ther  safeguard8.lg1 The 

Ses \ o l e .  I Proposed Reaalution Providinp for the .iu:honzarian of In t e r r en -  
flon b? the Cnired Ya'ioni. A Regional Organiiarion or a Group of States ~n B 
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International Commission of Jurists, in discussing India's recent in- 
tervention m Bangladesh, also provides additional suppart for an 
instrument allowing individual States the right of armed interren- 
tion to remedy gross violations of human rights.ls2 The question 
remains, hoaever, n-hether this common sense v-ill spread through- 
out the United Nations. 

Late  Committing Grass Violations of Human Rights. 13 YA J INT'L. L 340 
(19731. 
Is* THE REVIEZ'. m p m  note 116, at 94-98 
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THE AL1ERIC.W JUDICIAL TRADITIOS 
White, G. Edward, T h e  Anierzean Judiezal Tlodifion New York, 
S Y.: Oxford University Press, 1976. Pp. 875; 441 with Appendix, 
Bibliography, Notes and Index. Cost S15.95. 

R e v z m e d  bg  John L Coatello, JT * 
The Amencan J a d i e m l  Tradition presents a statement of one 

person's rieiv of current conditions of and attitudes about American 
appellate judges and their courts. Based on his finding that Marshal- 
lian forces have shaped the tradmon in each generation. Professor 
White traces the development of the American appellate judiciary 
from the time of John Xarrhall through the era of the Warren 
Court. He deals nith the lives and careers of over t n o  dozen appel- 
late judges, state and federal. bringing LO his book a pleasant blend 
of legal history and biography. 

Another biographer of John &.rahall said: 
One "a? of gaugng John Marshall i impact 1s t o  m a e m  hoa the  

Emted S r i t e a  might h s i e  derelaped w t h a u t  hr i  decisions One 
qulckl) xould conclude .hat there eavld be 110 modern United Stares 
wthour B Supreme Court ernpoasred with judicial rexiew. uiihoui a 
Conbfitu'mn d lowmg the  United States i o  do u hat needed to  be done 
t o  goiern.  without  a central  authority holding power mer  rhe slates 
110 maderi Cmted  Stater  s i thau t  busmesa relationrhipi tha t  xould he 
honored and 1.0 modern United State? of value xithout A defendants  
being assured of cer*aln precautions q a l n r f  the i t a t e  All these *ere 
praducrs o f J o h n  ?Isrehail s renure on the Supreme Court He did not 
ereate them. b u t  he did i n ~ ~ b i  t h a t  the) become Irreioeabl) part of 
i r r e r l e a  1 

Prafeasor White sags as much and more. For him, the American 
judicial tradition E what American appellate judges have done m 
response to  both the example of, and the forces conjured bb- John 
Xarahali. American judges are different from others in the common 
law discipline, and "hlarshall was the primary creator of this unique 
institutional role.'11 

For Professor White. the core elements of the tradition are: 

~ Colonel, J I G C ,  C 2 A i m )  rer i rer l  Former hasaeiate Judge. United States 
Arm) Court af \ lr l i taq R e r i e l  Professor af L a w  lniernationsl School of L a r  
Arhngtan virgms 
L L BAKER, JOHY MARSHILL 765 '19741 

G W H I T E .  THE AMERICA\  J U D l C l l L  TBADITIOU 9 (15761 ihereinsfter cited a i  
AJTI 
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A m e i w i e  of t rue  1rc.e endence ann a x a n a r r y  %or the appella-a 

ginning From our recent Bicentennial perspective the grouping of 
such men as Hamilton, Jefferson. Wilson, Morris. nladiaon and Mar- 
shall seems natural and appropriate. Though there were differences 
among them and though the constitution with which they are all 
associated was a corporate effort containing both "something of 
Hobbei and something of L ~ c k e . " ~  their stature 1s not to be denied 
All, indeed, were Founding Fathers. Howerer. we are not thereby 
restricted in making our own assesdment of the kinds of eontrihu- 
tions each made. With respect to the others with whom Marshall LS 
grouped above. he a a i  an Implementor, not a creator. 

If that is true. essential initial chapters are missing from this 
book What influences moulded Marshall and the Constitution he 
espoused? Professor White showed the need for such chapters 111 his 
analysis of Friedman's A History qf Anreriea,r Low which he 
criticized for its emphasis on an eeanom~c interpretation of legal hia- 
tory that caused the man) true origins of legal institutions in politi- 
cal history and juriiprudence to be overlooked Among the specific 
ahortcommgs White found in Friedman History ivere the author'. 
failure to have more than "relatirei? little on the histor? of the Bill 
of Rights" and a failure t o  emphasize "the relationship between laii 
and religion m colonial A m e r i ~ a . " ~  Later he also noted that Fned- 
man gave no help " . . in attempting to analyze such historical 
phenomena as the relationship between the social amumptioni of 
the Enlightenment and the framing of the Conatiturion "' There . 
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are three other instances in White's list af defects. but these refer- 

origins, so were parts of that history such as the judicial tradition as 
seen by this reviewer. Immediately influential an the judicial tradi- 
tion were the constitution and structure of the new government. In 
faact, essential to the "true independence and autonomy for the ap- 
pellate judiciary" which was identified by White, is the novel eon. 
cept of a tripartite national government adopted for the United 
States. The implementation of this concept also tended to rake the 
"political questions" unique in American common law e o u m  Bath 
the independence and the judicial activism developed by the jux- 
tapositon of three separate branches of government were fostered 
by the Supremaq Clause, even though that clause was primarily 
related to the federal structure af the government in the minds of 
the framers. The structure and the Supremacy Clause came from a 
nationalistic consemus at the Constitutional Convention $0 strong 
that the decisions that a "national Government ought to be estab- 
lished consisting of a supreme Legislative, Executive and Judiciary" 
and to adopt the Supremacy Clause were both taken unanimously 
and w-ithout significant d e b a k a  

The tripartite government adopted at Philadelphia was a concept 
derived from the theory of "mixed government'' developed by 
Polybius and other elassxists. Though in France, Jefferson contnb- 
uted to the Convention bl- shipping to Madison and Wythe copies of 
their works.I0 The Framers were familiar not only with these 
works, but also the important refinements thereon by Montesquieu 
and Locke, and the contrasting view8 of Habbes." These provided 

a The other!hree insfanierll ited bi U'hnr are' 

195 



MILITARY LAW REVIEW [VOL. 73 

the theoretical baser for the concepts which ne speak of today as 
separation of ponera, checks and balances, and judiciai review. 

Given that the nationalistic eonsensu~ of 1787-1789 u-8% not dissi- 
pated dwmg the earl? 1800'8, it may be said that the climate of 
Marshall's early years was conducive to pronouncements from the 
bench of a centrist. self-serving nature. The Constitution itself set 
the courts apart from the r e s  of the government. state and na- 
tional, and set the natianai law above that of the states to the extent 
that judicial independence and autonom5 were unavoidable. 

Different assessments of the impact of llarshaliian dicta or of the 
theory and structure of government on the development of the judi- 
cial tradition may be d r a m  from the same physical evidence. But 
such a choice would be unduly limited; there are other factors ui th  a 
high potential for influencing such deveiopments. These hare been 
ineufficiently identified and appraiaed. One 1s the subjective posi- 
tion of the judges, Le., to irhat extent ivas either influence eon- 
aciously and deliberatel>- received? Secondly. if the preponderance 
of successor judges had the same r i e n  of the constitutional acheme 
as did John llarshaii, were they his followers or Xadison's? Or If 

some judges nere ignorant of or rejected Yarshaliian dogma was 
the "tradition" much affected? l 3  

Another potential is almost mechanical, but nonetheless eignifi- 
cant. Professor 4. E .  Dick Howard has described the changing 
habits of those Americans who once spoke freely of the "Kinon 
Court." ?Jaw w e  speak of the "Burger Court " This suggests that 
there is a process of public reaction to a strong court like the War- 
ren Court such that the reaction may be manifested m political out- 
comes. As mentioned above, Marshall faced little of this in his early. 
productive yeara. Though there had been a change of adminima- 
tions, the dominant forces in Jefferson's norid were 8s moderate as 
the Federaiista who supported Marshall on the issues relevant 
here.lJ Later justices have faced bitter public resistance to their 

>'Carum relarei  t h a t '  On the eve of the Declarafian of Independence, Wil l iam 
Cushlng, later one of Wnshlngton's appointments t o  the original bench of the Su- 
preme Court. chnrged a Pasnachwetti j u q  l a  ~gnore certain Arts of Parllamelif 
&F 'void and maperstwe. and %,as congratulated by John A d a m  far doing so 
Corwin, s x p m  at l i b 7 4  
Ir Some biographies of fine judges do not even h a i e  a7 index e n r q  for Marshall 
J. For example Y COUITRY%AA. THE JUDICIAL RECORD or JUSTICE W I L L ~ A M  0 
DOCGLAS 414 (1974). D Danelrki & J Tulchm. eda , TXE AUTOBIOGRAPHICAL 
SOTES or CHARLES E V A N S  HCCHEE (1973). 

Haward. The Burger C a m  Sat  U'irhoui Roofs. The W a i m g t o n  Star. dul) lo.  
1977. at E-l 

R ELLIS. TBE JEPFERSOAIAN CRISIS.  ch 17 (1971) 
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n e w  of the is iuei  hefore them and nere sustained in their views 
only by an abiding adherence to the charter documents of this na- 
tion.'# Before the ranges of the American judicial tradition may be 
said t o  have been fenced, somebod?. is going to have '10 explain how 
the same "abiding adherence'' leads one Chief Justice to school de- 
segregation and his immediate successor to significant limitation of 
the exclusionary rules.17 There is more to the matter than one man's 
mfluence. 

Despite all of this wishing about what else Professor White might 
h a i e  discussed, the substantial cantent and contribution of The 
ani erica,^ Judzeial Tradition are not to  be arerlaolied. Book re- 
viewers tend to describe virtuoso d i n  performances as the aerap- 
ing of horsehair over taut cat-gut; le such accuracy is often some- 
thing we can Bell do uithout. Open credit here is fully justified. 
Practicing attorneys uill enjoy this book and scholars Bill accept its 
challenges. The biographical method presents, in effect, a aerie8 of 
cases; all attorneys will be comfortable with that style. Both the 
tnal and appellate bars want to know more about judger, and 
Judges probably need more than anybody t o  learn about hau- they 
themselves do things. The Traditio,! will inform bath groups. Pro- 
fessor White has served the profession well by this effort, I am 
pleased to have his hook on my shelves. 
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THE RESUME AS AUTOBIOGRAPHY 
Warren, Earl, The Memoirs of Chief Justtee Earl Warren. New 
Pork, K.Y.: Doubleday & Co., 1977, Pp 372. Cost: $12.95. 

Rewewed by  Joseph A Rehyansky' 
The controversies surrounding Earl Warren and his court have 

not subsided appreciably in the three years since his death nor in 
the eight years since his retirement. This situation is a trap for the 
unwary review-er of his memoirs, and for any other reader. I now 
proceed to fall into it.  

A good autobiography by a public man as admired and despised as 
Warren would serve to confound his detractors, please his defen- 
ders and, perhaps, make a significant contribution to the social and 
judicial histor?- of our age. But this inadequate little \'olume accom- 
plishes none of these ends. Patched together by the editors a t  
Doubleday from the incomplete fud draft which Warren gave them 
before he died, it i s  as arid and undigestible as William Westmore- 
land's A Soldier Reports, as supeficial as  A. E. Hotehner's Papa 
He,nix~way,  and as illuminating as a statement on Watergate from 
Richard Sixon. And not all of the fault lies with the editors. 

This book takes us on a perfunctory tour of the Chief Justice's 
life, and tourists, rather than participants, is precisely what we feel 
like. We me Warren as an industrious schoolboy with a part-time 
job an an ice wagon, a8 a frugal college student, a dutiful Army 
officer, an enthusiastic district attorney, a progressive governor, an 
energetic candidate far the Vice-Presidency of the United States, 
and finally as Chief Justice. But seeing is all n e  do. This book is a 
printed newsreel, the stuff of which after-dinner speaker introduc- 
tions are made. Rarely is there any hint of what made Earl Warren, 
the man, tick: and, sad to say, there are some indications that noth- 
ing did. 

Of coume, a publie man's private thoughts and motivations are his 
own. He  is free to reveal and explain them, or not, as he sees fit. 
But Warren denies that privilege to many of the ather characters 
who move through hi8 book, the most striking example of whom is 
Dwight Eisenhower. 

* Captain. JAGC. U S Army Student. Trent)-sixth Advanced Class. The Judge 
Advocate General b School. Charlottesvllle, V a g m i s ,  academic )ear 1977-75 
Former Edveafional Development Offirer, Nameaidem Instruetian Branch. 
TJAGSA 
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"T'v'har i iould you do w t h  rhe Comm 
says he asked the former President in 1 

"I nould kill rhe S.O.B.s ,"  
Son. that i i a s  an injudicious statement Certainlj  no^ veri  Pres)- 

dentml. S o t  even v e q  intelligent. But  no one ever accused Earl 
Warren of being an intellectual, exhei 
black robe t o  work Wouldn'r be sat) 
rreal!y thought, what he may hare 381 
assuming he had an!- 111 his 83 years on this earth? Apparentl? we'll 
never k n o w  That kind of thing, coupled with his o w  obvious pro- 

\vas the reply 

graces us with what he feels must be a surpiiae: he tells us that. in 
his opinion, Eroirmii Y. The Board of Edi3cntroi i  WS inor the moit  
sipnihcant decision handed dawn by his eourr; Baker  I .  Car?-the 
famous "one man, one vote" ca~e-was his favorite. He goes on to 
reeale the reader with those oortions of rhe decision of which he ix-as 
most proud, inchding the famous quotation. "Legislators represent 
people, not trees. , . ' I  

I n  this matter I defer to a better legal mind rhan my ouii. I n i n g  
Younger. the Samuel S. Leibonite Professor of Trial Techniques at 
Cornell Law School. recently read this book Of rhe wcrian derated 
to Baker v.  C u m  he said: 
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v e n  e imeree ,  houerer 

Warren seems similarly obliaious to his own failings. if any there 
were. On pages 3 3 i  through 342 ue  are made pr i r l  to his shock and 
outrage at being approached es p w t e ,  as Chief Justice, by an offi- 
cial of the Mitchell Justlee Department concerning a pending ease. 
War this ivrongl Probably eo. But readers with B memory which can 
mrvive 216 pages of this hook may be tempted to flip back to page 
92, where IW are treated to the story of a young Alameda County 
district attorney doing precisely the same thing with the Chief Jus- 
tice of the California Supreme Court. The district attarnel- was Earl 
Warren, and it'a not that Warren was a hypocrite; his uncritics.1 
\ieu of himself simply leads him into oversight. 

Lovers of autobiography, beware of this one-dimensional book. 
Anyone who has found the pleasant company of a lire 
mated human Spirit in, for instance, Ben Franklin's Auto 
U.S. Grant's Memoirs ,  Douglas Macdrthur'8 Reinzriiseeriees. 
or-so help me-even in David Kiven's The Mooii 's a Bailoo,i, will 
find this hook mighty lonely goiny 

Also useful as a compendium of left-liberal cliches (c. 1960'8) on 
crime, drugs, youth, war. A mu3t for Ramsey Clark's hook shelf. 

Yourger. L Enzinmir Plaf. SITIOFAL REVIEW Vd X X I X .  s o  12. 25 Oc*obel  
1977. pp 12461247 
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A POLYGRAPH HANDBOOK FOR ATTORNEYS 
A h r a m s ,  S t a n l e y ,  A P o l y g r a p h  H a n d b o o k  fo r  At torneys .  
Lexington, Yarsachusetts: D. C. Heath and Company, 1977. Pp. 
267. Cost: $16.96. 

Reatewed b y  Ronald E Decker and CW.? Fredei iek  Lznk' 
Xilitary judges, trial counsel and defense eaunsel need a com- 

prehensive and reliable source of information regarding polygraph 
techniques.' While for ~evsra l  years a number of books represent- 
ing themselves as authoritative hare been available, not until Dr. 
Ahrams' present work has there appeared a book which will assist 
attorneys in understanding a t  the professional level the polygraphic 
techniques and standards taught t o  mihtary polygraph examiners at 
the United States Military Police Sehoal (USAMPS) and maintained 
by the polygraph quality control officers of the various military 
departments. 

Here in one convenient volume is a responsible and objective, yet 
critically written, surve)- of the art of polygraph). The coverage of 
this work ranges from primitive lie detection methods of historical 
interest, through evolution of the scientific bases of the technique 
and all the significant points of procedure, to the present-day legal 
milieu in the civilian community and to a summary af the significant 
criticisms of polygraph>-. While not a training guide for examiners, 
the book is thorough in its carerage and broad enough in scape to 
survey the entire field. In addition to discussion of critical area8, 
Psychologist Abrams has included a sample of polygraph foundation 
testimon) from the transcript of the X y  Lai trial of Captain Xedina, 
and has extensively footnoted the hook. 

From our point af view, one meaningful omission was made in 
Chapter 8 when the course length of the USAMPS polygraph 
examiner training course i ~ a s  not mentioned; with over 500 hours of 
classroom instruction, the USAMPS course ia almost t i ~ c e  as long 

*Ronald E Decker IS the Chief I i s t ~ ~ i f m  of the Polygraph Commiriee,  United 
Btaree Army Military Police Bchaol. Fort YeClellan, Alabama. and C w 3  Link is 
an initrucfur with that eommxtee 
1 At the present t ime, polygrsph evidence is not sdmiarible ~n P trial before a 
court-marnal >lA.uD*L FOR COLRTS-MARTIAL, UxlTED STATES. 1868 (Rev ed I, 
para 1420. Umted State8 7 Maarei .  6 C I1 h 514. 18 C 11 R. 138 (18651. Hou- 
esei,  e ~ l l a i e r s l  usee of polggrsph evidence are possible: such evidence mag, far 
example, be considered b? a convening authorif) Umfed States I Bras 3 M J. 
637 (N C I1 R 1977) 
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as most civilian C O U ~ S ~ S .  As uith any work of this scope. errors 
\?-rere bound to creep in, but they are few and insignificant 

A Polygraph Ha,idbook for Attorneys now sets the standard for 
books on the paippaph technique. Every military lawyer involved 
n i th  criminal j u a t m  m any capacity should read this excellent and 
authoritative book to rain a clear understanding of the polygraph 
technique. 
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