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PROFESSIONAL WRITING AWARD FOR 1985

Each year, the Alumni Association of The Judge Advocate General’s
School presents an award to the author of the best article published in
the Military Law Reuview during the preceding calendar year. The award
consists of & citation signed by The Judge Advocate General and an en-
graved plaque. The award is designed to acknowledge outstanding legal
writing and to encourage others to add to the body of scholarly writing
available to the military legal community.

The award for 1985 was presented to Major Richard D. Rosen for his
article, “Civilian Courts and the Military Justice System: Collateral Re-
view of Courts-Martial,” which appeared at 108 Mil. L. Rev. 5 (1985).
The article, which had originally been submitted in fulfillment of the
Thesis Program of the 32d Judge Advocate Officer Graduate Course,
discusses the history and legal development of the involvement of the
federal civilian courts in the review of the military justice system. The
lack of a uniform approach among the federal courts to the proper scope
of review to be accorded determinations of the military justice system is
noted and a standard approach is posited.

THESIS TOPICS OF THE 34TH GRADUATE COURSE

Sixteen students in the 34th Judge Advocate Officer Graduate Course
that graduated on 16 May 1988 participated in the Thesis Program. The
Thesis Program is an optional part of the graduate course curriculum.
The purpose of this elective is to provide students the opportunity to
exercise and improve analytical, research, and writing skills and, equally
as important, to produce publishable law review articles that will mate-
rially contribute to the military legal community.

All theses written by graduate course students, including those of the
34th Graduate Course, can be read in the library at The Judge Advacate
General's School. They are interesting and are excellent research
sources. Also, many are published in the Military Law Review. In this
issue, Major Kevin Carter's excellent thesis on fraternization is pub-
lished; many of his classmates’ theses will be published in future issues.

Following is a list of the theses written by members of the 34th Grad-
uate Course:

THESIS TOPICS OF THE 34TH GRADUATE COURSE
1. Carroll, Insanity Defense Reform.

2. Carter, Fraternization.”
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3. Deardorff, Informed Consent, Termination of Medical Treatment,
and the Federal Tort Claims Act—A New Proposal for the Military
Health Care System.*

4. Dickey, Admission of Computer Generated Evidence Through the
Vehicle of an Automatic Tetier Machine Case.

5. Feeney, Expert Psychological Testimony on Credibility Issues.
6. Harders, Advising on Contract Fraud at the Installation Level,

7. Hayn, The Civil Liability of Soldiers for the Acts of Their Minor Chil-
dren.

8. Johnson, The Raid on Tunisie—Was the Condemnation of Israel
Justified?

9. Maizel, Trade Secrets and Technical Date Rights in Government Con-
tracts.

10. McClelland, The Problem of Jurisdiction Accompanying the Forces
Overseas—Still With Us.

11. Parkerson, International Legal Implications of the Strategic De-
fense Initiative.

12, Raezer, Needed Weapons in the Army’s War on Drugs: Electronic
Surveillance and Informants.

13. Shaw, Breach of the Government’s Implied Duty of Cooperation: A
Way To Spend Money When Not Really Trying!

14. Vowell, To Determine an Appropriate Sentence: Sentencing in the
Military Justice System.

15. Wilbur, Generosity of Discovery in Military Law: Too Much of a
Good Thing?

16. Wright, Studying the Application of the Fourth Amendment to the
Military.

*Co-recipients of the award for the best thesis of the 34th Graduate
Course.






THE THIRD ANNUAL WALDEMAR A, SOLF
LECTURE IN INTERNATIONAL LAW:
CONTEMPORARY TERRORISM AND THE RULE
OF LAW

by the Honorable Louis G. Fields, Jr.
Ambassador of the United States of America, Retired

I, INTRODUCTION

On 15 April 1986, The Judge Advocate General's School was honored
to be addressed by Ambassador Louis G, Fields, Jr. As the Third Walde-
mar A. Solf Lecturer in International Law, Ambassador Fields spoke on
the serious threat posed to democratic government and the rule of law
by rar i Coincidentally, Ambassador Fields deliv-
ered his lecture the morning after the U.S. air strike against Libya.

Ambassador Fields holds a Bachelor’s Degree from the University of
Florida, a Juris Doctor Degree from the University of Virginia, and com-
pleted a year of graduate study in international relations at the Wood-
row Wilson School of Foreign Affairs at the University of Virginia. He
served in the Army as a lieutenant during the Korean War.

He served as a Consultant-Expert in Economic Warfare to the Viet-
nam Bureau of the Agency for International Development from 1967
until 1969. From November 1969 until September 1981, he served in
the Legal Adviser’s Office, Department of State. During that time, he
was Assistant Legal Adviser for Politico-Military Affairs (1970-74) and
Agsistant Legal Adviser for Special Functional Problems, providing
legal counsel to the Department’s Office for Combatting Terrorism and
the Bureau for International Narcotics Matters.

In September 1981, he was appointed United States Representative to
the Conference on Disarmament with the rank of Ambassador. He
served in that capacity until January 1985, when he retired from the
Foreign Service to enter the private practive of law,

Ambassador Fields has lectured in legal medicine at the Medical Col-
lege of Virginia, in international law at The Judge Advocate General’s
School, and in economic warfare, terrorism, and crisis management at
the Air Force Special Operations School, He has contributed to several
publications on terrorism, foreign policy, and political military subjects.
In August 1984, the American College in Switzerland instituted a
scholarship in his name for a student who has demonstrated an active in-
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terest in advancing better understanding among nations and promoting
international security.

Following is the text of Ambassador Field’s lecture.
II. THE LECTURE

I am most grateful for the honor of presenting to The Judge Advocate
General's School the Third Annual Waldemar A. Solf Lecture in Interna-
tionel Law. This honor is heightened by the fact that “Wally” Solf is an
esteemed friend and former colleague with whom I have collaborated on
many occasions during my years in the Legal Adviser’s Office of the De-
partment of State. Even then Colonel Solf was a legend within the ranks
of international lawyers and there was some trepidation when I, as the
newly-appointed Assistant Legal Adviser for Politico-Military Affairs,
had the mission to challenge the Pentagon on some obscure interpreta-
tion of a SOFA agreement and was informed that Colonel Solf was the
one I had to convince. Legend had it that Colonel Solf took great delight
in dismantling lawyers from “the fudge factory”—as we are affection-
ately dubbed across the Potomac. Much to my surprise—and pleasure—I
found him to be a most cordial and helpful gentleman who set me
straight on the matter in a most obliging way. Thus, I can justifiably feel
I have attained true recognition by this invitation and, despite the
friendship formed in that encounter, I have cautiously chosen a subject
on which I think—at least Thope—we agree.

My public career in international law spent in the Department of State
was rather unique in that it focused largely on weapon-related issues. As
Assistant Legal Adviser for Politico-Military Affairs (1970-mid 1974), 1
had legal responsibility in foreign military sales, bases, and arms con-
trol. As Assistant Legal Adviser for Special Functional Problems (mid
1974-81), I spent a major portion of my time dealing with what has been
called “the weapon of the weak”—terrorism. And my twilight years were
served as the United States Ambassador to the Conference on Disarma-
ment in Geneva and simult lyasa U.S. R tive to the First
Committee of the United Nations (late 1981- 1985) where my responsi-
bilities centered on trying to limit or eliminate weapons. As you can
imagine, these responsibilities were both difficult and challenging. Deal-
ing with issues so close to the heart of national security limits one's op-
tions and circumscribes one’s range of compromise when these issues are
on the negotiating table.

Since my final public role was at the most responsible level and in a
period of heightened international tension, it provided unigue insights
not only into the heady climate of multi-lateral negotiating gamesman-
ship, but also into the frustrations of trying to achieve consensus within
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a diverse body of national representatives comprising a microcosm of
the melange internationale.

On my return to the private sector I was inexorably drawn back to the
subject of my primary focus in the State Department—international ter-
rorism. ] am intently interested—even amazed—by what has occurred in
this area during my four year hiatus and thus my current focus is on the
new direction which this macabre phenomenon has taken in that period
and will likely take in the near term.

Contemporary terrorism poses a serious threat not only to lives and
property but to institutions of democratic government and the rule of
law. It is this challenge that I wish to examine with you today.

T was, to use the words of Dean Acheson, “present at the creation” of
our nation’s initial efforts to grapple with an awesome new phenomenon
emerging on the world scene—international terrorism perpetrated by
subnational groups.

Terror itself was not new. There have been acts of terror down
through the ages. Terror was insti lized by R chief
spokesman of France’s Jacobin Party, who through his Committee of
Public Safety governed France after the Revolution, The period between
September 1793 and July 1794 became known as the “Reign of Terror,”
during which an estimated 20,000 persons were killed and some 300,000
arrested. The most notable victim was Marie Antoinette, whose public
execution by the guillotine is generally regarded as one of the first inci-
dents to be called “terrorism.” Although perhaps it would not fall within
today’s definition of terrorism, it would embody some of the elements
found in contemporary terrorist acts. Marie Antoinette was a symbolic
victim and her public execution was designed to rid France of suspected
traitors through fear of meeting a similar fate. Thus, by using a symbolic
figure, fear was instilled within a much wider group than this unfortu-
nate victim,

It was precisely the same modus vivendi which led Irish Republican
Army (IRA) ists to i Lord Louis M k in 1979.
His brutal murder served no direct political objective of the IRA, but, as
a symbolic victim, his death sent shockwaves across the Irish Sea and
demonstrated that Britain had—and would—pay a dear price if she
maintained her present policy in Northern Ireland. As Neil Livingstone
observed in his book, The War Against Terrorism: “Thus, public
opinion, not the victim, is, in the case of Mountbatten as it is in most in-
stances, the real target of the terrorists.”

*N. Livingstone, The War Against Terrorism 130 (1982/1986).
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This objective of today’s terrorist to involve a wider public dimension
than the target or victim is the most distinguishing factor between a ter-
rorist act and a common crime. It tends to blur the legal approaches to
deal with terrorist crimes. This is especially true in the cases arising
under extradition laws, particularly in recent United States court deci-
sions.

Extradition is the means of rendering fugitives between the parties to
such treaties, These treaties stipulate precisely the agreed offenses for
which extradition is authorized. Most treaties, however, also contain an
exception, referred to as the “political offense” exception. The typical
language of this exception states:

Extradition shall not be granted if ... (i) the offense for
which extradition is requested is regarded by the requested
party as one of a political character; or (ii) the person sought
proves that the request for his extradition has in fact been
made with a view to try or punish him for an offense of a polit-
ical character.?

Conceptually, this exception to the extradition obligation created by
the treaty was intended to relieve a requested party from returning
political dissenters or activists to stand trial for acts which that party
did not perceive as criminal in any ethical or moral sense. Such passive
offenses as treason, sedition, and espionage became known as “pure”
political offenses. British court decisions later expanded the exception
by devising a “relative” political offense, in which a common crime is so
related to a political act that the entire offense is regarded as political in
nature. It is the “relative” political offense which has been complicated
by the advent of contemporary terrorism, due to the proclaimed political
motivation for many terrorist acts.

William M. Hannay suggests that the “political offense” exception has
become a useful mechanism by which “states may avoid being forced to
favor one side over another during uncertain civil wars or being com-
pelled to assist the winner wreak vengeance on the losers after a political
coup.”

Hannay cautions, however, that

The “political offense” exception, just as the concept of political
asylum, is not a recognition of some inalienable right of the

*Treaty on Extradition, Oct. 21, 1976, United States-United Kingdom, art. V., 28 US.T.
227, T.LA.S. No. 8468

*Hannay, Legisiative Reform of U.S. Extradition Statutes: Plugging the Terrorists’
Loophole, 13 Den. J. Int'1 L. & Pol. 53 (1983).

4
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fugitive to commit crimes in another country and escape extra-
dition merely because the offenses were committed with a po-
litical purpose. The right involved is that of the state which has
an interest in being able, when the state deems it appropriate,
to give political asylum for humanitarian reasons or simply to
refuse to become involved irrthe domestic political disputes of
other states.*

Hannay asserts that “[rlecent U.S. court@ecisions have sent out a mes-
sage to the world that the American judicial system accepts the notion
that the end justifies the means and that political violence is an accept-
able method of accomplishing political goals.” He points to the fact that
our courts have been blindly and mechanically applying the “relative”
political offense test established by the nineteenth-century English case
of In re Castioni® which held that a political offense is a crime which is
“incidental to and formed a part of political disturbances.™

Three cases, cited by Hannay to prove his point, involved members of
the outlawed Provisional Irish Republican Army (PIRA): Peter McMul-
len, Desmond Mackin, and William Quinn. Each of these individuals was
charged with criminal offenses related to the dispute over Northern Ire-
land by British authorities and their extradition was sought by Her
Majesty's Government under the United States—United Kingdom Ex-
tradition Treaty. The magistrates in the McMullen® and Mackin® cases
and the district court in the Quinn® case denied extradition on the
ground that a political “disturbance” or “uprising” was taking place in
Northern Ireland and that the criminal acts charged against these fugi-
tives were “incidental to” these disturt

Following the McMullen decision in May of 1979, I was contacted by
U.S. Attorney Thomas Sullivan from Chicago who requested assistance
in an extradition hearing involving a young Palestinian, Ziyad Abu Eain.
Abu Eain, a member of the Palestinian Liberation Organization (PLO),
had been arrested in Chicago on August 21, 1979 pursuant to the re-
quest of the Israeli Government. He was charged with murder, at-
tempted murder, and causing bodily harm with aggravated intent. The
charges stemmed from a bomb allegedly planted by Abu Eain in a public
marketplace in Tiberias which exploded, killing two youths and injuring

“d. at 59,

*d. at 56,

'5; re Castwm (1891]11Q.B. 149,

In re The Extradxtmn of McMullen, No, 37-81-099 MG (N.D. Cal., filed May 11, 1979),
*In re Extradition of Desmond Mackin, No. 80 Cr. Misc. 1 (S.D.N Y filed Aug. 13, 1881).
*Quinn V. Robinson, No. C-82-6688, slip. op. (N.D. Cal., filed Oct. 8 1983).
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thirty-six persons, many of whom were international tourists. Sullivan
anticipated a defense effort to use the “political offense” exception under
the McMullen precedent and insisted that the Department of State pro-
vide testimony as the appropriate authority of the “requested party”
with respect to the “political character” of the offense charged.

In view of the precedent-setting nature of this request, there was some
reticence to provide a departmental witness; however, the McMullen de-
cision made it essential that a major effort be undertaken to establish a
new judicial precedent dealing with contemporary terrorism. It was
clear to almost all that our failure to cooperate fully in this case would be
tantamount to putting out the “welcome mat” to terrorists around the
world, Thus, as the chief advocate of a change in a traditional policy in
the Department, I was appointed.

After several hours of grueling examination on the question of my cre-
dentials and defense efforts to expand the scope of my testimony beyond
the Department’s view of the “political character” of the offense
charged, I finally was permitted to testify. The crux of that testimony
was:

By Mr. Sullivan [U.S. Attorney Thomas P. Sullivan]:

Q. Mr. Fields, does the United States Department of State re-
gard the offense described in Government Exhibits 1, 2, and 3
[Israeli extradition documents] as one of a political character?

A, Itdoesnot,
Q. And how does the Government regard that offense?

A. Asacommon crime.

Q. ... Will you please state the reasons for the answers you
just gave, namely, that the Department of State regards the act
described in [the Israeli extradition documents] as common
criminal acts [sic] and not as an offense of a political character?

A. .. .Itis the view of the Department of State that the indis-
criminate use of violence against civilian populations, innocent
parties, is a prohibited act and, as such, is a common crime of
murder. And it is punishable in both states.'*

“n re Extradition of Abu Eain, Magis, No, 79M 175 (N.D. Il filed Dec. 18, 1979)
[Transeript Record for Oct. 10, 1979, at 1038.]
4d. at 1040-41.
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My intention was to suggest a basis under U.S. extradition law to re-
move “innocent civilians” as legitimate targets of terrorists. This ap-
proach had been adopted by the Geneva Conventions negotiated after
the First World War in order to protect civilians during armed conflict.
The istrate pted this approach in her memorandum opmxon or-
dering Abu Eain's extradition. The istrate’s ruling was d by
the U.S. district court when Abu Eain sought to test that ruling by a writ
of habeas corpus. The U.8. Court of Appeals, Seventh Circuit, affirmed
the district court’s denial of Abu Eain's writ.*

The Abu Eain case achieved our desired result and Abu Eain was re-
turned to Israel where he was tried, convicted, and imprisoned for his
crimes. In his opinion for the Seventh Circuit, Judge Harlington Wood
takes a strong stand against terrorists’ use of the “political offense” ex-
ception to evade prosecution when it states:

[TTe evidence in this case reveals that the PLO seeks the de-
struction of the Israeli political structure as an incident of the
expulsion of a certain population from the country, and thus di-
rects its destructive efforts at a defined civilian populace, That,
it would be argued, may be sufficient to be considered a violent
political disturbance, If, however, considering the nature of the
crime charged, that were all that was necessary in order to pre-
vent extradition under the political offense exception nothing
would prevent an influx of terrorists seeking a safe haven in
America, Those terrorists who flee to this country would avoid
having to answer to anyone anywhere for their crimes. The law
is not so utterly absurd. Terrorists who have committed barbar-
ous acts elsewhere would be able to flee to the United States
and live in our neighborhoods and walk our streets forever free
from any accountability for their acts, We do not need them in
our society. We have enough of our own domestic criminal vio-
lence with which to contend without importing and harboring
with open arms the worst that other countries have to export,
We recognize the validity and usefulness of the political offense
exception, but it should be applied with great care lest our
country become a social jungle and an encouragement to terror-
ists everywhere.

Notwith ding this uniq d laudable—judicial outcry against
terrorism, the opinion based its correct ruling on the inapplicability of
the “political offense” exception in this case upon flawed logic and ar-
chaic precedent,

"Eamv W:lkes 641 F. 2d 504 (7th Cir. 1981).
“d. at
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The court relied on the nineteenth century Queen’s bench case of In re
Meunier' in which England returned an anarchist to France for having
allegedly bombed a cafe and Army barracks in the cause of anarchy.
Equating modern terrorism to anarchy in the last century, the opinion
states:

Anarchy presents the extreme situation of violent political
activity directed at civilians and serves to highlight the consid-
erations appropriate for this country’s judiciary in construing
the requirements of our extradition laws and treaties. But we
emphasize that in this case, even assuming some measure of
PLO involvement, we are presented with a situation that solely
implicates anarchist-like activity, i.e., the destruction of a po-
litical system by undermining the social foundation of the Gov-
ernment. The record in this case does not indicate that petition-
er’s [Abu Eain] alleged acts were anarchist-inspired. Yet the
bombing, standing detached as it is from any substantial tie to
political activity (and even if tied, as the petitioner insists, to
certain aspects of the PLO’s strategy to achieve its goals), is so
closely analogous to anarchist doctrine considered in cases like
In re Meunier, as to be almost indistinguishable **

Viewing today’s terrorists as yesterday’s anarchists is patently wrong
because it measures him and his acts in nineteenth-century terms. This
ignores both fact and logic. If one must attempt to fit the usual contem-
porary terrorist into some historic mold, he comes closer to a revolution-
ary than to an anarchist.

An anarchist believes in the complete absence of government and law
and uses political disorder and violence in achieving his nihilistic objec-
tive; whereas the revolutionary would use viclence in order to overthrow
a constituted authority or government in order to replace it with his own
political alternative. Modern terrorists generally “seek not to overthrow
the state but to change its policies in a particular area.” The common
denominator is, of course, the resort to violence.

A significant distinction, however, between today's terrorist and both
yesterday's anarchist and revolutionary is the transnational character of
the modern terrorist. Anarchists and revolutionaries generally operated
within their own national boundaries, occasionally with cutside support.

»[1894)2Q.B. 415.
‘See id. at 521-22 {emphasis added).
“'denkins, Terrorism and Beyand, F, 96, Rand Corp. Rept. (Dec. 1982). A report of the
of an on terrorism and low-level conflict sponsored by
.S, Departments of Energy, Justice, and State.

8



1986 CONTEMPORARY TERRORISM

Today’s terrorist is highly mobile and generally operates in third coun-
tries—often countries having no relationship to the national situs of the
terrorist's objective or grievance. There is increasing evidence that the
contemporary terrorist is also more often than not in fact a surrogate of
a patron state utilizing t,erronsm as an extension of its foreign pohcy
This then is the i of porary terrorism and in -
allaw,

International law, must, therefore, modernize its approach to this nov-
el and threatening phenomenon. It is a mistake for international law,
just as it is for our domestic 1aw, to attempt to deal with contemporary
terrorism in terms of out dent, logic, or h, Courts,
like governments, must treat today s terrorism in contemporary terms.

Terrorism itself has undergone an evolution over the past two decades.
For le, the first Palestini lated hijacking (November, 1968)
was of an El Al Airliner commandeered by members of the Popular
Front for the Liberation of Palestine (PFLP) and directed to Algeris.
Women and children passengers were released and the male passengers
and crew were held hostage for the release of Palestinian prisoners by Is-
rael. The demands were met and the incident was ended without death
or injury,

The first major terrorist media event took place in September, 1970
when Palestinian hijackers assembled three hijacked Boeing 707s, one
operated by TWA, at Dawson Landing Field in Jordan, Passengers and
crew were evacuated and the multi-million dollar booty was exploded in
a spectacular display, dutifully recorded by an army of international
journalists. The terrorists were then launched on the world media stage
and the Palestinian cause was catapulted from relative obscurity into in-
ternational prominence. Palestinian terrorism had gotten our attention,
without shedding a drop of blood.

Two years laters, however, in September, 1972, terrorism moved into
a bloodier and more dramatic mode. Palestinian “Black September” ter-
rorists stormed the facility housing Israeli athletes participating in the
1972 Munich Olympic Games, taking a number of hostages. There en-
stied a media event obscuring the usually well followed Games as the ski-
masked terrorists flaunted and intimidated their b on balconi
which provided a wondrous worldwide stage, beamed around the globe
by a teaming and eager array of international journalists. This “theatre,”
as Brian Jenkins of Rand Corporation aptly described it, became a
bloedy nightmare when German authorities attempted to rescue the
hapless athletes. When the smoke died down the world was treated to
one of the goriest scenes outside of warfare since Chicago's St. Valen-
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tine’s Day Massacre—all through the magic of modern satellite commu-
nication.

The use of violence now had an established international means to in-
fluence political change. The terrorist now possessed power and impact
beyond the wildest dream of anarchists or revolutionaries of yore.

The random acts of terror violence of the 60s and the 70s have esca-
lated into a systematic pattern of violence, The terrorists have demon-
strated skill, flexibility, innovation, and an insatiable desire for blood.
The shift in terrorist tactics and strategy has not gone unnoticed. Our
view of terrorism, as well as our nomenclature, has changed also. Am-
bassador Robert Qakley, Director of the State Department Office for
Combating Terrorism, calls it “a form of low-insensity warfare.” Secre-
tary of State George Shultz described it as “ambiguous warfare.”® And,
Rand’s Brian Jenkins, referring to the terrorist bombing of the Marine
barracks in Beirut, wrote, “On October 23 (1983), it became war.”® Thus,
terrorism has now become warfare. Certainly it is not conventional war-
fare, nor even does it fit the classical forms of guerrilla warfare, but,
warfare it is.

1 would describe it as “phantom warfare,” principally because I think
that it should find a new niche in the annals of warfare and enable us to
tailor new strategies and tactics to deal with it. “Phantom warfare”
takes into account the surrogate nature of much of today’s terrorism
where it is often difficult to identify the patron state. It also correctly
describes the “hit and run” or “hit and die” tactics employed by most ter-
rorist groups, It also conveys the novelty of this new form of conflict,
which would enable us to craft novel and innovative responses and de-
vise new approaches under international law to deal with it.

President Reagan, speaking before the American Bar Association,
challenged us, as lawyers, to address the task of assuring that terrorists
will stand before the bar of justice. He said,

We can act together as free peoples who wish not to see our
citizens kidnapped, or shot, or blown out of the skies—just as
we acted together to rid the seas of piracy at the turn of the last
century.

**Address to the Issues Management Association, Chicago, ILl., Sept. 13, 1985,

*Address to the Low-Intensity Warfare Con’erence, Nat']l Def. Univ., Washington, D.C.,
Jan. 15,1986,

*Jenkins, Combatting Terrorism Becomes War, Rand Corp. Paper [P-6988], May 1984,
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There can be no place on earth left where it is safe for these
monsters to rest, or train, or practice their cruel and deadly
skills. We must act together, or unilaterally if necessary, to en-
sure that terrorists have no sancturary anywhere

Of patron state support, he said,

For those countries which sponsor such acts or fail to take ac-
tion against terrorist criminals, the civilized world needs to en-
sure that their nonfeasance and malfeasance are answered with
actions that demonstrate our unified resolve that this kind of
activity must cease.®

The challenge and the course to deal with terrorists within the rule of
law seems clear. Initially, we must find effective means to bring terror-
ists before the bar of justice and hold them accountable for their acts.
This is accomplished by looking at deeds and not motivations. Motiva-
tions, especially those of political character, should not be considered in
mitigation and not accepted as an excuse. Terrorist crimes, like all
crimes, should be universally condemned and universally prosecuted.

In respect of our extradition laws, courts and magistrates should view
terrorists and their acts in contemporary terms, not by analogy to ideo-
logical violence of the past. The forms and consequences of twentieth
century violence are too awesome to be measured in nineteenth century
terms. While the “political offense” exception has merit, in my view, it
should only be allowed in cases were the charge does not involve vio-
lence. I would limit its application to “pure” political offenses and to
those cases where the person sought proves that his extradition is being
sought solely to try or punish him for a “political offense.” It seems clear
that the courts are finding it too difficult to apply the “relative political
offense” exception in the complex, politically charged milieu of contem-
porary terrorism. In this connection, it is interesting to note that Judge
Robert P. Aguilar confirms this conclusion when he wrote in his opinion
in Quinn v. Robinson that the “advent of the popularity of terrorism
raises some serious questions as to the propriety and coverage of the po-
litical offense exception in extradition treaties,”s

In fact, the United States and the United Kingdom concluded a Sup-
plementary Extradition Treaty on June 25, 1985 which amends the po-

“Dep't of State Pub, Aff. Cur: Pol. No. 721: Pres. Reagan, The New Network of Terror-
ist States, July 8, 1985,
“Id,

5lip op. 4 3.
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litical offense exception contained in the 1972 Extradition Treaty be-
tween them. The amendment excludes specified offenses typically com-
mitted by terrorists® from the political offense exception in the earlier
treaty, This Supplementary Treaty is before the Senate for advice and
consent. Despite vigorous opposition to the treaty by politicians and aca-
demicians, it will hopefully pass, and lead to other amendatory efforts
for older extradition treaties, where appropriate.

There have been congressional efforts to eliminate the political offense
exception or to transfer its determination out of the courts and into the
Department of State. The prospects of these legislative initiatives are in
doubt, but could be improved if the courts continue to allow the “politi-
cal offense” to thwart extradition of terrorists and terrorism continues
to increase.

On the broader question of patron-state support of terrorism, the solu-
tions or responses become more complex. The use of surrogate terrorism
to extend foreign policies of states has the advantage of allowing the pa-
tron state to issue a “plausible denial,” thereby evading culpability.
States like Libya, Syria, Iraq, and Iran have been less adept at concealing
their ties with acts of international terrorism and the perpetrators of
those acts. This, of course, makes any denials issued by them less plau-
sible and renders them culpable in the eyes of many around the world. It
also enh their prosp for b ing the targets of retaliation or
preemption. Even so, the “smoking gun” with the fingerprints of the pa-
tron state will often remain elusive and an incredulous and apprehensive
world will demand hard evidence to justify force in dealing with terror-
ists and, particularly, their patrons.

Preemption almost always presents problems under international law.
Preemptive attacks on suspected terrorist training sites or headquarters
will be difficult to defend due to the intelligence methods and sources
used in locating these sites. Moreover, their location in third countries
presents additional complications in choosing the preemptive option.
Nonetheless, some victim states will use that option given the ephemeral
nature of world opinion and the diversionary tide of world event. The
ability to use this option seems to diminish with the size and power (po-
litical and military) of the employing state.

“Aizoraft hijacking and sebotage; crimes against internationally protected persons, in-
cluding di king: murder; malicious assault; kidnapping:
and specified offenses involving firearms, sxplosives, and serious property damage.
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Retaliation is less troublesome in that it is the response to an attack or
violence done to citizens or national interests. Retaliation, however,
must be proportional and appropriate to the nature of the act for which
the response is made. It should be employed with great care. The Israeli
retaliations in Lebanon to PLO attacks in Israel have generally been
viewed as proportional and appropriate by most international commen-
tators; however, the Israeli incursion to Beirut was seen to be excessive
by many international legal writers and within the international com-
munity in general. The Israeli raid on the PLO headquarters in Tunis as
a retaliatory measure following the murder of three Israeli citizens in
Cyprus by Palestinian terrorists was likewise deemed excessive by most
of the international community. lsrael escaped security council censure
only by a United States veto.

Acts of retaliation should be an option in our counter-terrorism policy
wherever and whenever it meets the “proportional and appropriate” test.
The proportionality will, of course, depend upon the nature and extent
of the terrorist act triggering the response and the appropriateness will
be viewed generally on the basis of culpability. Making evidence public
will generally pose problems in relation to intelligence gathering meth-
ods and techniques, but this should not be an inhibiting factor given the
growing menace of international terrorism to American citizens and in-
terests around the world. The adage that “force must be met with force”
applies to terrorist violence, but within the constraints of international
legal norms. There are, however, dangers in its use and non-use. Cries of
excess will be leveled where there is the appearance of disproportional-
ity; but, conversely, timidity in appropriate use of force will be seen as
weakness or lack of resolve in dealing with this pervasive phenomenon.

Self-help, like retaliation, is recognized under international legal
norms and regarded as a legitimate use of force under the Charter. The
best successful example of contemporary self-help was the Israeli opera-
tion at Entebbe Airport in Uganda. There was a classic situation in
which Israeli and American citizens were held hostage and threatened
with death by terrorists and the Government of Uganda was found to be
aiding the terrorists, Self-help was the appropriate remedy and the Is-
raeli use of force was proportional, Self-help is the remedy of choice
when nationals of a state are held hostage in another state which is un-
willing or unable to secure their release.

Addressing the nation in a televised broadcast on April 14, 1986,
President Ronald Reagan announced a series of air strikes on Libya
aimed at Qadhafi’s headquarters, terrorist facilities, and military assets
which supported terrorist operations. The President stated that, “Self-
defense is not only our right, it is our duty.”
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Although he justified the strike by citing the April 5th bombing of La
Belle Discotheque in West Berlin which killed an American soldier and
wounded fifty other individuals, the President did not describe the ac-
tion as retaliatory. He warned that, “When our citizens are abused or at-
tacked anywhere in the world on the direct orders of a hostile regime, we
will respond. . . " While President Reagan established self-defense as a
respanse to terrorism directed against United States military personnel
in this case, he implied that it would also be used when “U.S. installa-
tions and diplomats” are attacked. This is consistent with the February
1986 “Public Report of the Vice President’s Task Force on Combatting
Terrorism” that affirmed that “the U.S. Government considers . . . ter-
rorism . . . a potential threat to its national security and will resist the
use of terrorism by all legal means available,”

Self-defense is a permitted use of force under Article 51 of the United
Nations Charter ‘[i]f an armed attack occurs against a member of the
United Nations. . . .” Armed attacks would include acts against national
interests and would not be relegated only to attacks against the territory
of the member; hence the President intended his use of force against
Libya to fall within the ambit of Article 51 and so stated in his televised
address.

There is a body of international law which regulates the relations
among states and there are norms of international behavior for states
and individuals. However, there is a clear and present danger to these in-
stitutions of civility in a small, vicious minority of self-proclaimed “free-
dom fighters” who, with the support of a handful of extremist states,
seek to disrupt the fabric of society in order to bring about change in cer-
tain parts of the world, Change can be desired and beneficial, but change
born of violence wresked upon innocent civilians can never be condoned.
Policy dictated by guns and bombs is an abomination and must be reject-
ed by civilized men and nations, Terrorism has altered the way we live,
travel, and even think. Our social fabric has been rent by a desperate
band of renegades to a degree unmatched by the pirates of old—regarded
in legal writings of the day as hosies humani generis [enemies of the hu-
man race]. Customary international law evolved to deal with this
scourge of yesterday and piracy has largely faded into the bloody annals
of history. It is appropriate to note that those pirates of yore were the
Barbary pirates whose operations emanated from Tripoli, and the terror-
ists of today also utilize Tripoli for nurture and support. The United
States is considering a similar response to today's scourge “on the shores
of Tripoli,”* How will international law view our response?

*Editor’s note: The text was prepared before the U.8. air strike against Libya.
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We, as international lawyers, must accept our President’s challenge
and be moving forces to create international legal norms to confront this
modern threat to civilized behavior. Must we not urge the universal
adoption of legal restraints on the use of violence against innocent civil-
ians? There can be no motivation or cause so worthy that it can be legiti-
mately advocated by slaughtering travelers in airports and airplanes,
tourists in historic sites, diners in restaurants, and common people any-
where who are pursuing their lives. We must act now, lest our very way
of life be jeopardized.






THE FIFTEENTH KENNETH J. HODSON
LECTURE IN CRIMINAL LAW:
A CRIMINAL JUSTICE SYSTEM
DIVIDED AGAINST ITSELF

by Dean James E. Bond

I. INTRODUCTION

On 27 March 1986, Dean James E, Bond of the University of Puget
Sound School of law delivered the Fifteenth Kenneth J. Hodson Lecture
in Criminal Law at The Judge Advocate General’s School.

Dean Bond is a graduate of Wabash College (B.A. 1964}, Harvard Law
School (LL.B. 1967), and the University of Virginia School of Law
(LL.M. 1971 and 8.J.D. 1972). He clerked for a U.S. district court judge
and was an instructor at The Judge Advocate General's School, U.S.
Army, from 1968 to 1972, He was an Associate Professor of Law at
Washington and Lee University from 1972 until 1975, a Professor of
Law at Wake Forest University School of Law from 1975 until 1986,
and became Dean of the University of Puget Sound School of Law in
1986. Dean Bond has taught condtitutional law, criminal law, criminal
procedure, jurisprudence, professional responsibility, international law,

ive law, and administrative law, His published books include
Plea Bargaining and Guilty Pleas (2d edition 1982) and The Rules of
Riot: Internal Conflict and the Law of War (1974). In 1986 he will pub-
lish James Clark McReynolds: I Dissent. Also, Dean Bond has published
over a dozen scholarly articles in various law reviews.

The text of Dean Bond’s Hodson Lecture follows.
II. THE HODSON LECTURE

Ours is a criminal justice system divided against itself. On the one
hand, the Supreme Court has dictated what has been called a due process
model of the criminal justice system.! And the suggestion that the
Burger Court has dismantled that system—a system imposed upon us by
the Warren Court—is simply not true. Rather, the present court has at
some points called a “stop” to further changes in the criminal justice sys-
tem. In the lineup area, for example, it has not extended United States v.
Wade?® in the ways that the opinion ought logically to be extended if one

'See generally H. Packer, The Limits of the Criminal Sanction (1968).
1388 U.S. 218 (1967).
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accepts the rationale of the Court’s decision in Wade.® In other areas the
Court has limited the application of some Warren Court decisions. In the
interrogation area, for example, it has not overruled Miranda v. Arizona*
but has repeatedly limited the application of that decision,® Yet, in other
areas the Burger Court in fact has moved the Warren Court model for-
ward, as, for example, in the decision requiring appointment of a psychi-
atrist to assist the accused in his defense.® In short, the due process
model of the eriminal justice system dictated to us by the Warren Court
is very much alive and well in recent decisions of the Supreme Court of
the United States.

At the same time that the Court has dictated this version of the crim-
inal justice system, the police, the prosecutors, the judges, the parole
and probation officers, and the wardens of our prisons continue to oper-
ate a different kind of criminal justice system.” This alternative system
has been called the crime control system. It is a system that puts much
more emphasis on efficiently ferreting out crime and expeditiously
prosecuting and punishing those found guilty of crime than it does on
protecting the constitutional rights of those charged with crime.

How has this problem evolved? What accounts for a criminal justice
system divided against itself? The problem has grown out of the tension
between law enforcement experience and a revolution in the Court’s per-
ception of its role and its construction of the Constitution. The crime
control system emerged out of the actual experiences of those charged
with the administration of criminal justice. Their experience has been
that quick investigation and effective interrogation are important to the
solution of crime and to the punishment of those who have committed
crime, At the same time, the Court since the early sixties has adopted a
revolutionary view of its own role and has construed the Constitution
very differently from its predecessors.

Let me elaborate on that last point. The Justices in the last twenty-
five years increasingly have come to view themselves as statesmen who
must fashion sound public policy, not just in the area of criminal proce-

*See, e.g., Kirby v. Illinois, 406 U.S. 682 (1972) (defendant who has been arrested but not
formally charged is not entitled to counsel at police station identification). Cf, United
States v. Gouvela, 467 U.S. 1B0 (1984) (prison inmates held in administrative detention
while prison authorities investigate criminal charges against the inmates are not entitled
{0 assistance of appointed counsel prior to the initiation of formal adversary proceedings).

384 U8, 436 (1966).

*See, e.g., New York v. Quarles, 467 US. 649 (1984) (offlcer need not give Miranda warn-
ings if public safety requires immediate interrogation of the suspect); Michigan v. Tucker,
417 U.S, 433 (1974) (testimony of witness whose identity was learned by questioning de-
fendant in the absence of full Miranda warnings was admissible).

4Ake v. Oklahoma, 105 8. Ct. 1087 (1885).

"See generally Crime and Public Policy (J, Wilson ed. 1983).
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dure, but across the board by wisely balancing the competing interests
involved in any particular area. A majority of these judicial statesmen
have convinced themselves that the appropriate model for the criminal
justice system is the due process model, a model that puts enormous
time and resources into “quality control”; that is, into ensuring that only
the guilty are convicted.

If you think of the criminal justice system as an industry, it is easy to
see the difference between the due process and crime control models of
the criminal process. Under the due process model, most resources are
put into “after checks” because you want to assure yourself that the end
product—the conviction—is not only valid in terms of the merits but also
is fashioned in a procedurally correct way. Contrariwise, the crime con-
trol model places more confidence in the people who are on the assembly
line, It assumes that because of their expertise at every stage of the proc-

, incarcerati can justifiably rely
on the validity of thelr professional judgments.

In any case, the Court has, as T have said, come to see itself as a group
of statesman rather than as craftsmen, Beyond that, of course, the Court
has construed the Constitution very differently from its predecessors, in
two significant ways. First, it has insisted that the due process clause of
the fourteenth amendment incorporates and makes applicable against
the states the fourth, fifth, sixth, and eighth amendments, the amend-
ments that deal chiefly with criminal procedure.® Consequently, we are
now operating under a common, uniform system of criminal procedure
in this country, a system of criminal procedure dictated by the Supreme
Court of the United States, Second, the Court has construed the substan-
tive provisions of the fourth, fifth, sixth, and eighth amendments very
broadly. Consequently, that common uniform code of eriminal proce-
dure is an extremely liberal one, infused with all of the values and all of
the biases inherent in the due process model of the criminal justice sys-
tem,

*E.g., Duncan v. Louisiana, 391 U.8, 145, 147-48 (1968):

Tn resolving conflicting claims concerning the meaning of this spacious [four-
teenth amendment] language, the Court has looked increasingly to the Bill of
Rights for guidance; many of the rights guaranteed by the first eight Amend-

ments of the Constitution have been held to be protected against state action
by the Due Process Clause of the Fourteenth Amendment. That clause now
protects [the] Fourth Amendment rights to be free from unreasonable
searches and seizures and to have exeluded from criminal trials any evidence
illegally seized; the right guaranteed by the Fifth Amendment to be free of
compelled self-incrimination; and the Sixth Amendment rights to counsel, to
& speedy and public trial, to confrontation of opposing witnesses and to com-

pulsory process for obtaining witnesses.

See generally Friendly, The Bill of Rights as a Code of Criminal Procedure, 53 Calif, L.
Rev. 929(1965),
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There are those who, of course, praise this development. Just last year
at a conference on the role of the Court in the criminal justice system
Professor Henry Clor said:

The application of the constitution to criminal procedure is an-
other area of tense current controversy in which a measure of
judicial statemenship is imperative, Here courts frequently en-
counter conflicting claims of great magnitude, claims on behalf
of law enforcement and claims on behalf of the rights of per-
sons threatened with criminal punishment, both representing
vital desiderata of a decent society.®

In short, the professor believes that the Court should balance those com-
peting considerations and then in the form of decided cases dictate its
conclusions to the rest of us.

I have a rather different view of the role of the Court. In this and in all
other areas, I believe that the Court should confine itself to the crafts-
manlike discharge of its responsibilities.’® In other words, the Court
should confine itself to an explication of the Constitution as the framers
intended that it be understood and applied. In my view, the solution to
the dilemma of a criminal justice system divided against itself is simple.
The Court should resume that role which was originally and historically
envisioned for it and should construe the fourth, fifth, sixth, and eighth
amendments as their framers understood them.

As aresult, the Court’s decisions would generally reinforce rather than
undercut the crime control model of the criminal justice system. More-
over, policy decision-making would be returned to the states and, to a
somewhat lesser degree, national law enforcement agencies. Specif-
ically, I would enjoin the Court to follow the original understanding (1)
as to the role of the courts; (2) as to the incorporation of the Bill of
Rights and, therefore, as to the applicability of the Bill of Rights to the
states; and, finally, (3) as to the meaning of the fourth, fifth, sixth, and
eighth amendments. This approach would constitute a principled
counter-revolution in the criminal justice system.

In my view, no question of constitutional law is ever finally settled un-
til it is settled right, and it is never settled right until it is settled accord-
ing to the intentions of the framers. Now let me turn to what I under-
stand to be the intentions of the framers with respect to the role of the
Court, with respect to the incorporation of the fourteenth amendment

Clor, Judicial hip and Cc In 10 26 So. Tex. L.d. 427
{1985),

‘*See generally Bond, The Perils of Judicial Statesmanship, 7 Okla. City U.L. Rev, 393
(1982),
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against the states, and with respect to the meaning of the fourth, fifth,
sixth, and eighth amendments,

A. THE ROLE OF THE COURT

The framers never intended judges to make law. Rather, they expected
judges to interpret the law as its drafters intended it to be interpreted. If
you will re-read the opinion with which you doubtless began your study
of constitutional law, Marbury v, Madison 't you will realize that Chief
Justice Marshall's primary justification for the doctrine of judicial re-
view was that the judges would be bound by the Constitution itself and
by the framers’ understanding of the Constitution. At no time in his dis-
tinguished career did that great Chief Justice ever intimate that the Jus-
tices of the Court might infuse their own policy preferences into the con-
struction of the Constitution. Indeed, he is on record in a number of
cases in addition to Marbury v. Madison that judges have no right to con-
strue the Constitution other than as its framers intended it to be con-
strued.'” The framers understood both the importance of the rule of law
and the critical role which judges played in sustaining the rule of law.
They also realized that only a judge who construed the Constitution as
the framers intended it to be construed could sustain the rule of law. The
bottom line is that judges who respect the intentions of the framers rein-
force the rule of law; judges who do not—judges who insist on acting as
statesman and who ignore the intentions of the framers—undermine the
rule of law.

All free societies are built on the rule of law. Justice Miller's explana-
tion of that rule is as sound today as it was when he uttered it nearly a
hundred years ago: “No man is so high that he is above the law:. all of-
ficers of the government are creatures of the law and are bound to obey
it.”* Now the rule of law itself does not embody any substantive princi-
ples of justice. It simply enjoins men to act according to known, fixed
rules of general applicability. To ensure the justness of the principles by
which we are governed, we in this society rely on constitutionalism,
American constitutionalism has three distinct features. It rests on popu-
lar sovereignty, it restricts the exercise of governmental authority
through a written constitution, and it empowers courts to enforce those
constitutional restrictions.

45113, (1 Crench) 137 (1803).

“E.g., Osborne v. Bank of United States, 22 U.S. (9 Wheat.) 738, 866 (1824) (“Courts are
the mere instruments of the law and can will nothing. When they are said to exercise a dis-
cretion it is & mere legal discretion, & discretion o be exercised in discerning the course pre-
scribed by law; and, when it is discerned, it is the duty of the Court to follow it.”)

“United States v. Lee, 106 U.S. 196, 220 (1882),
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This last strategic device as a bulwark of the rule of law is an impor-
tant device. It has one important advantage. Courts are open to all per-
sons. Any individual who feels himself aggrieved may go into court and
demand that the government officer who in his judgment has injured
him answer. Thus, the most lowly citizen can drag the highest errant
government official into court and ask him to demonstrate that he had
the authority to act as he did and that he exercised that authority law-
fully. In this way a court serves as a forum through which an individual
may insist that officials recognize his sovereign right to be governed by
law rather than men. That is, after all, the essence of the rule of law.

The strategic device is nevertheless problematic. Because judges are
men too, they likewise may become corrupt. To forestall that possibility,
the framers created what I call “odd couple” provisions. Some provisions
insulated the Justices from political pressures, like tenure and no reduc-
tion of pay while in office. At the same time other provisions subjected
the Justices to political pressures, like the right of the President to ap-
point Justices and the right of Congress to increase or decrease the size
of Court. The hope was that these odd couple provision might rein in a
wayward Court. History suggests, however, that that has not worked. To
date, the only effective restraint on the courts has been the Court’s own
perception of its role. When the Court has acted as craftsmen, the Court
has sustained the rule of law. When the Court has chosen to act as states-
men, it has undermined the rule of law.

Thus, in the present debate between Attorney General Meese and As-
sociate Justices Brennan and Stevens,* the Attorney General in my
judgment is clearly right. For a sitting Justice to declare, as Justice
Brennan did in his Georgetown speech, that to defer to the original un-
derstanding was both errant and arrogant nonsense is astonishing. It is
at a minimum a confession from Justice Brennan that he at least is de-
termined to conduct himself as a judicial statesman rather than as a judi-
cial craftsman.

B. THE INCORPORATION OF BILL OF RIGHTS
THE FOURTEENTH AMENDMENT

Those who drafted the fourteenth amendment did not intend the due
process clause to incorporate and make applicable against the states the
provisions of the Bill of Rights. Neither the congressional debates on the
fourteenth d nor the sub; state ratification debates
sustain the proposition that the framers of the fourteenth amendment
intended incorporation. Indeed, they refute the notion. You can search

“The debate, constituted by speeches delivered at different times and places, is collected
in Addresses—Construing the Constitution, 19 U.C. Davis L. Rev. 2(1985).
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the congressional debates on the fourteenth amendment and you will
find but one shred of evidence that it was intended to incorporate and
apply against the states any part of the Bill of Rights. In one Senate
speech the Senate sponsor of the fourteenth amendment (Senator How-
ard of Michigan) mentioned briefly that he understood the fourteenth
amendment to guarantee rights of free speech and other rights in the

" first eight amendments.” Proponents of the view that the fourteenth
amendment was intended to incorporate and apply against the states the
entirety of the Bill of Rights have seized on that one off-hand comment
as support for their arguments. It is a slender reed indeed, for the rest of
the evidence in the congressional debates is overwhelmingly against the
proposition.’®

Now I can speak even more confidently about what the state ratifica-
tion debates tell us because, with all due modesty, I know more about the
state ratification debates than anyone else in the country,’” Only T have
been so foolish as to devote the last three years of my life to & study of
those debates. The materials on the state ratification debates are widely
scattered; and if I look a little pale, it is because  have spent the bulk of
my time buried in the lowest sub-basements of archives and university
libraries across the country, pouring over newspapers from 1866 to 1868
and going through private collections of papers and diaries and speeches
and political campaign documents—all in an effort to find out what the
people thought they were doing when they ratified the fourteenth
amendment. Those of you who are perhaps less familiar than I am with
that debate need to remember that the fourteenth amendment was the
key political issue in the House and Senate elections in 1866 in the North
and was a principal issue during Reconstruction in the South. In other
words, the fourteenth amendment was at the center of political debate
from 1866 to 1868, Virtually every pohtwlan had to declare for or
against the d Not surprisi , there is a vol amount
of information on what the people thought the fourteenth amendment
meant.

The Republi of course, d ded the fourteenth amendment. The
Democrats attacked it. Unfortunately, racism was even more a fact of
our public life then than it is now, The Democratic Party chose, in the
parlance of the day, to “run against the nigger.” They were determined

“Cong, Globe, 39th Cong., 1st Sess, 2765 (1866). See also Gong. Globe, 42d Cong., 1st
Sess. App. 84 (1871) (speech of John Bingham

“See, e.g., Feirman, Does the Fourteenth Amendment Incorporate the Bill of Rights?, 2
Stan. L. Rev. § (1949); R, Berger, Government by Judiciary (1977).

“Bond, Ratification of the 14th Amendment in Noreh Carolin, 20 Wake Forest L, R,
89 (1984), Bond, The Original U g of the Fourteen in linois,
Ohio, and Pennsyluania, 16 Akron L. Rev. 435 (1985)
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to saddle the Republican Party with what was perceived to be the onus
of supporting black equality. And except for the abolitionists, very few
Republicans were willing to shoulder that burden. Consequently, the Re-
publicans were on the defensive throughout the country in trying to ex-
plain what it was that the fourteenth amendment did.

You will not find in those debates any description of the due process _
clause as incorporating the Bill of Rights. None. Zero. There is only one
shred at the national level, but there is absolutely none at the state level.
When you realize that the Democrats were looking for all sorts of argu-
ments why this amendment ought to be rejected, the absence of such de-
scriptions is telling. Had the Democrats suspected that the due process
clause was a Trojan Horse, concealing in its scope the Bill of Rights, they
would have savaged that clause, Consider, for example, the right to bear
arms. Nothing terrified whites more, particularly in the South, than the
prospect of armed blacks. Had Democrats any reason to believe that the
fourteenth amendment incorporated the second amendment and there-
fore guaranteed blacks the right to carry arms, they would have made
that point over and over and over again. They did not. They did not be-
cause they understood, as the Republicans understood, that the due proc-
ess clause was nothing more than a guarantee of procedural fairness.

There is then simply no historical justification for the assertion that
the framers of the fourteenth amendment intended it to incorporate and
apply against the states the provisions of the Bill of Rights, including
those provisions that deal with criminal procedure. Consequently, the
states should be free to fashion their own rules of criminal procedure,
subject only to the very general due process and equal protection checks
contained in the fourteenth amendment.

Hurtado v. California® is a good example of what ought to be done to-
day. Hurtado, as you may recall, is a case involving the fifth amendment
grand jury indictment requirement. California law did not require in-
dictment by grand jury. The fifth amendment does. Hurtado was tried
by information in California. He objected on the grounds that the fifth
amendment was incorporated and applied against the states through the
fourteenth amendment and that therefore he was entitled to a grand
jury indietment. The Supreme Court rejected his claim.

It rejected his claim, not only because it believed that the fourteenth
amendment due process clause did not incorporate the fifth amendment,
but because close textual analysis also dictated that result. The fifth
amendment also contains a due process clause. The Court reasoned that
if a right to grand jury indictment was part of due process, the framers

110 1.8, 516(1884).
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would not have said in the same amendment that one is entitled to due
process and also to an indictment by grand jury. That would have been
redundant. One or the other would have been superfluous. Moreover,
due process must mean the same thing in the fourteenth amendment
that it means in the fifth amendment, said the Court. Because in the
fifth amendment due process cannot possibly include the right to a
grand jury indictment, it cannot mean right to grand jury indictment in
the fourteenth amendment either. That is the kind of close, craftsman-
like analysis of the Constitution which I think is not enly appropriate
but is required by a Justice’s oath of office.

If the Court analyzed capital punishment guestions as it analyzed the
grand jury indictment question in Hurtado, the states would enjoy much
greater latitude on those questions than they do presently.”® A state
would be free to impose capital punishment if it so chose. Of course, the
Constitution would not require states to impose capital punishment
either; it simply would not be seen as speaking to that question at all.
The states themselves would be free to decide as a matter of state statute
and state constitutional law whether they should impose capital punish-
ment. Moreover, each state could choose to impose capital punishment
according to whatever procedures it wished, so long as those procedures
satisfied the very general requirements of due process and equal protec-
tion, the chief constraints which the fourteenth amendment imposes on
the states,

The federal government also could impose capitel punishment so long
as its imposition did not constitute cruel and unusual punishment as the
framers used that term in the eighth amendment. And there is no way
that any court of craftsmen could ever conclude that the framers under-
stood the cruel and unusual punishment clause of the eighth amendment
to forbid capital punishment absolutely. In the first place, capital pun-
ishment was widespread at the time the Constitution was adopted. No
one ever suggested at the time the Bill of Rights was added that it would
preclude further imposition of the death penalty. Those who framed the
Bill of Rights, those who sat in Congress, those who sat in the state legis-
latures and in the governors’ chairs—in short, all those who were inti-
mately familiar with the Bill of Rights—continued to operate systems of
criminal justice in which capital punishment was a major feature. In
view of that historical evidence, a court of craftsmen would necessarily
conclude that the prohibition against cruel and unusual punishment per-
mitted capital punishment.

There is also a textuel argument that in my view it dispositive. The
fifth amendment says, “No person shall be deprived of life, without due

e generally G. Smith, Capital Punishment 1986: Last Lines of Defense (1986).
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process of law.” Now, I do not know how the state deprives one of life ex-
cept by capital punist t. The fifth amendment does not bar the tak-
ing of life; it simply says that life cannot be taken except by due process
of law. A person must be charged, a person must be tried, a person must
have a right to present a defense against the charges: that is due
process. That due process does not prevent stringing the defendant up
after he has been found guilty.

C. CONSTRUCTION OF THOSE AMENDMENTS WHICH
GOVERN THE CRIMINAL PROCESS

The Court should construe the fourth, fifth, sixth, and eighth amend-
ments neither broadly nor narrowly, but as the framers intended that
they be construed. Let me give you two examples. Example number one
is the right to counsel. The Court should construe the right to counsel
provisions rather more narrowly than they have because the original un-
derstanding of the sixth amendment guarantee of the right to counsel
was simply that a defendant could have counsel present if he wanted his
counsel to be present, The Court itself reviewed this history in Powell v.
Alabama,® its first right to counsel case. The historical record is quite
clear that the sixth amendment provision was a reaction to the absurd
English rule which permitted the defendant to have counsel when he
was charged with a misdemeanor but not when he was charged with a
felony. The framers simply intended to abolish the indefensible English
distinction by adopting a rule that said that the defendant was entitled
to the assistance of counsel in all criminal prosecutions, misdemeanor or
felony. In other words, if a defendant wants counsel and can afford coun-
sel, counsel can appear; a court cannot exclude him.

The Court, however, has construed the right to counsel provision more
broadly. It has insisted that the right to counsel attaches before trial,
that the right to counsel continues after trial, and that in all these in-
stances the state is required to supply counsel for indigent defendants,
In United States v. Wade,™ for example, the Court insisted that a de-
fendant was entitled to the assistance of counsel at a lineup even though
it is not at all clear what counsel can do for the defendant at the lineup.

Please understand that I am not opposed as a matter of public policy to
the provision of defense counsel for indigent defendants. A humane and
civilized society should provide indigent defendants with the assistance
of counsel. Neither am I opposed as a matter of public policy to the provi-
sion of counsel and indeed to the provision of other kinds of assistance to
indigents before and after trial, Again, it seems to me that @ humane and

87 U.8. 45 (1932},
#388 U.S. 218 (1967,
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civilized society would provide such assistance generously. But I must
confess I do not believe that the sixth amendment to the Constitution
commands any of these public policies. And neither do I think it appro-
priate for nine Justices to dictate those public policies simply because in
their private judgment those policies are sound and wise.

My second example is the guarantee against self-incrimination. Here,
the Court should construe the privilege against self-incrimination some-
what more broadly than it has because the original understanding of the
fifth amendment suggests that the framers viewed its scope very
broadly.® Justice Fortas once summarized the import of the historic
struggle to protect the individual from Star Chamber interrogations
when he said:

A man may be punished, even put to death by the state, but he
should not be made to prostrate himself before its majesty.
“Mea Culpa” belongs to a man and his God. It is a plea that can-
not be exacted of free men by human authority. To require it is
to insist that the state is the superior of the individuals who
compose it instead of their servants.®

The privilege against self-incrimination, like the right to the assistance
of counsel, grew out of a particular history; and that history suggests
that the framers were very sensitive to the dangers that the oppressive
hand of the state might be used to force the individual to convict him-
self.

If only that history was remembered, the principle against self-
incrimination would be seen as a broad libertarian principle that a per-
son may not be compelled to give evidence against himself. Thus, for ex-
ample, the Court should hold that persons who are put in lineups have
the right to remain silent. That is, they cannot be required to repeat the
words that the alleged rapist or robber said. Furthermore, I think that
the Court was mistaken in the blood sample cases when it decided that
blood samples could be extracted forceably and used against the defend-
ant? My understanding of the original intent of the framers with
respect to the fifth amendment would suggest that the Court should
have decided that the blood could not be taken from the defendant and
used against him because it would violate the privilege against self-
inerimination. Again, I reach that conclusion not because in my view

**See generally L. Levy, Origins of the Fifth The Right Against Self-1
ination (1968).

Cf. Schmerber v, Ca].ifo_rnis, 384 U.8. 757, 779(1966) (Fortes, J., dissenting),
(I;‘SS;}'Amerbex v. California, 384 U.S. 757 (1966); Breithaupt v, Abram, 352 U.S, 432
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that is sound public policy, but because that is what I understand the
framers to have intended.

So long as the Constitution is construed as the framers intended it to
be construed, we will always enjoy two options if we dislike the result,
One option, of course, is statutory. If we feel that the framers were too
crabbed in their view of the rights we should accord criminal defend-
ants, then by statute we can accord criminal defendants whatever broad-
er rights we feel they should have. Our second option is to amend the
Constitution, For example, we may decide that the framers were too
generous in their view of the rights which defendants should enjoy. If we
conclude that the various provisions of the Constitution dealing with the
rights of the criminally accused weigh the balance in favor of criminal
defendants as against the state too greatly, we can redress that balance
through appropriate amendments. We should not resort, however, to
sub rosa amendment through judicial reinterpretation of the Constitu-
tion,

The Constitution should be construed by the Court as it came from the
hands of the framers. That means, first, that the Justices should respect
the framers’ intentions that, as a court, they apply the Constitution as
the framers understood it. Specifically, the Court should reject incorpo-
ration and return to the states the right and duty to fashion their own
criminal justice systems, subject only to the general due process and
equal protection constraints of the fourteenth amendment. Finally, I
think, as the Attorney General has insisted, that the Court ought to re-
turn to the jurisprudence of original intention. It ought to stop looking
at its own precedents because those precedents are not the Constitu-
tion.” And it ought to stop looking into its own sense of what is fair,
what is wise, what is sound, and what is just. Instead, it should look into
the text of the Constitution and the historical milieu out of which that
document grew and construe the substantive provisions of the Constitu-
tion that deal with criminal procedure as their framers understood
them,

The Court is not a third chamber of the Congress. It should not fashion
public policy. Few questions are as important or as troublesome to us as
those questions that we must answer in fashioning the criminal justice
systems with which we wish to live both at the state and national levels.
Nothing in the training or background of the Justices equips them to
evaluate competing policies in that area, and the Court is not institution-
ally equipped to evaluate such difficult questions of public policy.

*See generally Easterbrook, Ways of Criticizing the Courts, 95 Harv. L. Rev. 802 (1982).
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Neither do I see the Court as the moral leader of the nation. The court-
room, even the courtroom of the Supreme Court, is not a bully pulpit
from which the Chief Justice and his colleagues can summon us to a
morel crusade to improve and humanize the criminal justice system. The
Court is not even the conscience of the country, and only arrogant Jus-
tices would presume to act as our conscience, calling us to realize our bet-
‘ter natures. The Court is simply a group of nine judges, appointed not to
impose their views on us with respect to what kind of criminal justice
system we ought to have, but appointed to decide cases otherwise appro-
priately before them as the framers intended the Constitution to decide
those questions,

Judicial craftsman, for all their modesty, reinforce the rule of law and
constitutionalism and thus maximize, though they do not guarantee, the
poseibility of a just society. Judicial statesman, for all their confidence
and vision, undermine the rule of law and constitutionalism and thus
minimize the possibility of a just society. The Constitution cannot be-
come just what the judges say it is if the rule of law is to survive. If the
rule of law is to survive, the Constitution must remain what the framers
intended it to be, a statement of the fundamental and enduring princi-
ples of the American political regime, not a detailed code of criminal pro-
cedure. A court of craftsmen must resist the temptation to impose any
particular code of criminal procedure. Instead a court of craftsmen must
content themselves with defending those d tal principles en-
shrined in the Constitution until the people choose to change them.
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THE TENTH CHARLES L. DECKER LECTURE
IN ADMINISTRATIVE AND CIVIL LAW:
CIVILLIBERTY AND MILITARY NECESSITY—
SOME PRELIMINARY THOUGHTS ON
GOLDMAN V. WEINBERGER

by Mr. Robert M. O'Neil
President, University of Virginia

I. INTRODUCTION

On 24 April 1986, Mr. Robert M. O'Neil, the President of the Univer-
sity of Virginia, delivered the Tenth Charles L. Decker Lecture in Ad-
ministrative and Civil Law at The Judge Advocate General’s School.

Mr. O'Neil received his undergraduate degree in 1956 and his law de-
gree in 1962 from Harvard College. He also holds a master’s degree in
American history from Harvard, where he served as a teaching fellow.
Following graduation from law school, he served as a research assistant
to Professor Paul Freund for the writing of the official history of the
U.8. Supreme Court. From 1962 to 1963 he served as a law clerk to Jus-
tice William J. Brennan, Jr.

Mr. O'Neil's teaching career began at the University of California at
Berkeley, where he was a member of the law faculty from 1963 to 1972,
At Berkeley he chaired the Committee on Academic Freedom of the Aca-
demic Senate. From 1970 to 1972, he was the general counsel of the
American Association of University Professors.

~In 1972, Mr. O'Neil became the Provost of the University of Cincin-
nati, and in 1975 he became the chief academic and administrative of-
ficer of Indiana University's Bloomington Campus, Since entering the
field of administration, he has continued teaching courses in constitu-
tional and commercial law,

As President of the University of Wisconsin from 1980 to 1985, Mr.
O'Neil led a state-wide system of 13 universities, 13 two-year centers,
and a comprehensive extension program. He was also a professor of law
at the University of Wisconsin at Madison.

Mr. O'Neil serves on the boards of the Carnegie Foundation for the Ad-
vancement of Teaching, the Council on Post-Secondary Accreditation,
the Johnson Foundation, the Educational Testing Service, and Competi-
tive Wisconsin, He chairs the Financial Resource Development Commit-
tee of the Center for Research Libraries and the Legal Affairs Commit-
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tee of the National Association of State Universities and Land-Grant
Colleges, and serves on other bodies such as the American Bar Associa-
tion’s Bicentennial Advisory Board.

He has published several books, including Classrooms in the Crossfire,
a study of legal and policy aspects of textbook and curriculum censor-
ship, Also, he co-authored Civil Liberties: Case Studies and the Law with
his wife Karen.

Mr. O'Neil became President of the University of Virginia and the
George M. Kaufman Professor of Law on 1 September 1985. The Judge
Advocate General’s School was indeed honored to be addressed by such a
distinguished teacher and scholar. The text of Mr. O'Neil’s address fol-
lows:

II. THE TENTH DECKER LECTURE

It is indeed an honor to be the Decker Lecturer this spring. As I have
reflected upon the stature of those who have been your guests in pre-
vious years, I am humbled to be in their company. For a school which
emphasizes military law and legal issues, you have surely attracted a dis-
tinguished group of civilians as your speakers over the years,

The quest for a suitable topic on such an occasion is never easy. The
possibilities seem almost infinite. Quite recently, however, the Supreme
Court’s decision in Goldman v. Weinberger® provided precisely the vehi-
cle that I had been seeking. Let me begin by reviewing the facts of the
case, and then report as faithfully as I can what the Justices had to say
on this subject in late March,

Dr. S. Simcha Goldman is an Orthodox Jew and an ordained Rabbi.
More than ten years ago he entered the Armed Forces Health Profes-
sions Scholarship Program and was an inactive reservist in the Air Force
while completing his degree in clinical psychology. After receiving his
doctorate, Goldman entered active service in the Air Force as a commis-
sioned officer. He had served for some years as a clinical psychologist at
the mental health clinic at the March Air Force Base in Riverside, Cali-
fornia. Until 1981 he avoided any possible controversy over wearing a
yarmulke while in uniform by placing his service cap over the yarmulke
when he was out of doors. In the spring of 1981, however, the first con-
flict arose when he appeared as a defense witness at a court-martial
wearing only the yarmulke without the service cap. Trial counsel lodged
a complaint with the hospital commander. The complaint cited an Air
Force regulation that “{hJeadgear will not be worn . . . [wlhile indoors ex-

106 8. Ct. 1310(1986), aff &, 734 F.2d 1531 (D.C. Cir. 1984).
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cept by armed security police in the performance of their duties,” While
each of the services have detailed dress and uniform regulations, not all
interpret them to forbid yarmulke wearing.* Even the Air Force had
apparently taken a more relaxed view in the past,’ but had recently
tightened its policies.

The base commander now informed Captain Goldman that he was in
violation of the regulation and ordered him not to wear his yarmulke
while on duty outside the hospital. Although most of Goldman’s duty
time was at the hospital, he refused the colonel's request. A formal letter
of reprimand followed with a warning that court-martial could result. A
proposed extension of Goldman’s term of active service was immediately
withdrawn and replaced by a negative recommendation.

Goldman then brought suit against the Secretary of Defense in federal
court, claiming that his religious liberty was infringed by the headgear
rule. A district judge agreed and enjoined enforcement of the rule.* The
Secretary promptly appealed. The District of Columbia Circuit re-
versed—holding that the proper test of a military rule alleged to conflict
with individual rights or liberties was whether “legitimate military ends
are sought to be achieved” and whether the rule is “designed to ac-
commodate the individual right to an appropriate degree.” Under that
test, the court concluded that the “Air Force’s interest in uniformity ren-
ders the strict enforcement of its regulation permissible.”

Last spring the Supreme Court agreed to review this novel issue and
handed down its judgment a month ago, Predictably, the Justices di-
verged in several interesting directions, Justice Rehnquist spoke for a
majority in affirming the circuit court decision on very slmllar
grounds—that is, by paying sut fi to the jud t of
military necessity even when a regulation to some degree abndged free
exercise of religion.® Justices Stevens, White, and Powell concurred in
the Court’s opinion, but Justice Stevens wrote a separate concurring
cpinion for them to further explain the issue. To them, Goldman’s

*AFR 35-10, para, 1-6h(2X0) (1980)

*See, e.g.. Dep't of Army, Reg, No, 670-1, Wear and Appearance of Army Uniforms and
Insignia, para. 1-7b(1)Xc) (16 Jan, 1986) (‘Religious skullcaps of plain design and standard
color that do not exceed six inches in diameter [may be worn] while in living quarters, in-
door dining facilities, and worship service locations. .

“A specific exception to the general policy was in fact granted to ahother Orthodox Jew-
ish officer stationed elsewhere before Captain Goldmsn’s troubles arose. See Joint Appen-
dix at 106-118, 125,

*Goldman v. Secretary of Defense, 530 F. Supp. 12 (D.D,C. 1981),

*Goldman v. Secretary of Defense, 734 F.2d 1531, 1536 (D.C. Gir.), reh. denied, 739 F.2d
657 (D.C. Cir, 1984),

Id. at 1540.

£106 5. Ct, 1310, 1312, 1313 (1986).
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appeal “presents an especially attractive case for an exception from the
uniform regulations that are applicable to all other Air Force person-
nel,” Yet they declined to create such an exception because doing so for
the Orthodox Jew wearing a relatively inconspicuous yarmulke would
require similar treatment for members of other religious faiths whose
sectarian headgear could far less readily be accommodated with military
needs. It was, therefore, a different interest in uniformity—consistent
treatment among religious groups—which justified denying to the
Orthodox Jew a dispensation which by itself might seem innocuous.* To
require an exception in Goldman’s case alone would involve disparate
treatment of equally devout service personnel,' It would also put the Air
Force in the business of drawing distinetions among religious faiths on
purely practical grounds.*? Thus, if one type of uniformity did not sus-
tain the military policy, another and quite different measure of uni-
formity did so.

There followed three separate dissenting opinions reflecting the vari-
ant views of four members of the Court. For Justices Brennan and
Marshall, the majority's standard of review was plainly constitutionally
deficient; a far higher degree of military necessity should be required be-
fore allowing enforcement of a general rule in ways that clearly abridged
freedom of worship.’* Moreover, the armed services had apparently con-
doned other forms of religious symbols—for example, bracelets, rings,
and crosses around the neck—under a standard which broadly allowed
“neat and conservative” insignia.™* Justices Brennan and Marshall found
“no rational reason . . , why yarmulkes cannot be judged by the same cri-
terion.”*® Finally, they took exception with the deference of their col-
leagues to a distinction between visible and invisible religious sym-
bols—a distinction which in effect (if not by design) favored majority
religions over minority faiths since the latter were more likely to display
visible symbols.!®

Justice Blackmun wrote alone in dissent on a slightly different theory.
To him, the Air Force could not justify rejecting Goldman’s claim by in-
voking potentially more serious or complex problems involving other
faiths'” In his view “the Air Force has failed to produce even a mini-

*[d. at 1314 (Stevens, White, Powell, JJ., concurring).
g,

“Jd. at 1316.

.

*Jd. at 1317 (Brennan, Marshall, JJ., dissenting}.
“Id., at 1319, 1320.

#0d, at 1320.

‘oJd. at 1820, 1321,
77d. at 1323, 1324 (Blackmun, J., dissenting).
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mally credible explanation for its refusel to allow Goldman to keep his
head covered indoors.”*

The saga ends with & rare display of consensus by Justices O'Connor
and Marshall. In their view, “the Court should attempt to articulate and
apply an appropriate standard for a free exercise claim in the military
context, and should examine Captain Goldman’s claim in light of that
standard.” They urged that the resolution of such claims in the military
should be similar to their resolution in civilian contexts—save to the ex-
tent a special and distinctive military necessity might justify different
treatment. The need for military discipline and esprit de corps they took
as a given; but they added,

[TThe mere presence of such an interest canmot ... end the
analysis of whether a refusal by the Government to honor the
free exercise of an individual's religion is constitutionally ac-
ceptable A citizen pursuing even the most noble cause must re-
main within the bounds of the law. So too, the Government
may, even in ing its most be subject
to specific restraints in doing s0.*

One might begin analyzing Goldman by observing that courts are sel-
dom comfortable with symbolic displays on uniforms. I often recall two
starkly contrasting cases of the 70s. A Massachusetts court had held
that an anti-Vietnam War protestor could be fined for placing a flag
patch on the seat of his pants as a novel means of expression.** Not long
after, an appellate court in Illinois sustained the dismissal of a suburban
Chicago police officer for refusing to wear the required American flag
patch on the sleeve of his jacket.?? Those cases dealt, of course, with the
American flag—perhaps the most difficult and perplexing symbol of all.
Nonetheless, the startling contrast does remind us of the perilous paths
which courts face in this area of the law. It should also garner some sym-
pathy for the sharply divided Goldman Court.

The case before us might be said to draw upon three branches of the
law. One, of course, concerns free exercise of religion—that clause of the

#Id.at 1323,

“Id, at 1324 (Q'Connor, Marshall, JJ., dissenting).

*Id, at 1

"Commonv\ ealth v. Gougen, 279 N.E.2d 666 (Mass ). In Smith v. Gougen, 343 F. Supp.
161 (D. Mass.), off d. 471 F.2d 88 (Lst Cir. 1972),affd, 415 U.S. 566 (1974), the federal dis-
trict court set aside the conviction on a writ of habeas corpus

“Slocum v, Fire & Police Comm'n of East Peoria, 290 N.E.2d 28 (1972). But see Leonard
v, City of Columbus, 705 F.2d 1299 (11th Cir. 1983), cert. denied, 104 8. Ct. 3471 (1984)
{dismissal of black police officers for public removal of American flag from their uniforms
to emphasize racially discriminatory practices within the department violates the first and
fourteenth amendments).
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first amendment which we have most recently celebrated in marking the
bicentennial of the Virginia Statute for Religious Freedom.” The case
draws secondly upon precedents in the military—including a number of
cases in which the Court has sought to balance individual rights or liber-
ties with special needs of the armed services.* Third, and perhaps least
obviously, the case draws upon a body of public employment law—after
all, members of the armed forces are public employees, even if of a spe-
cial kind, and necessarily subject to a unique set of legal constraints.

In fact perhaps I might offer first some insight from the public em-
ployment analogy.®* Curiously no member of the Court saw public em-
ployment law as potentially useful; my own involvement with this
rather esoteric branch of law has been so extensive that I cannot resist
invoking it here. (Indeed, if I might be permitted a partially relevant
confession, I did some ten years ago design and offer a course on consti-
tutional aspects of pubic employment law. Ten students initially regis-
tered for the course; after the first class, six had left—expecting the
course would cover collective bargaining in the public sector—and only
four stalwarts remained for the balance of the semester. It was a hum-
bling experience even for a fairly d law teacher. It reminded me
that not every subjeet which is worthy of a law professor’s attention is
necessarily appropriate for the law school curriculum.)

In any event I would submit that the law of public employment offers
at least one potential contribution. Ten years ago, a group of male police
officers challenged the authority of the county police force for which
they worked to regulate the length and style of their hair. The appellate
court struck down the rule because the “choice of personal appearance is
an ingredient of an individual's personal liberty” protected by the four-
teenth d t.” While izing that police departments did

“His “Bill for Establishing Religious Freedom” was one of the accomplishments for
which Mr. Jefferson wanted to be, and is, remembered on his tombstone at Monticello. His
original draft may be located in The Complete Jefferson at 946 (Padover ed. 1943). A copy
of the statute as amended (only the bills preamble was effected) by the state assembly can
be found in The Portable Thomas Jeffersan at 251 (Peterson ed. 1975), The story of the
bill's passage two hundred years ago. in which Mr. Jefferson’s lifelong friend and col-
league, James Madison, was intimately involved, is especially well told in Brant, II Biog-
raphy of James Madison 34355 (1948),

“See, e.g,, Chappell v, Wallace, 462 U.S, 296 (1983); Rostker v, Goldberg, 453 LS. 57
(1981); Brown v. Glines, 444 U.S. 348 (1980); Greer v. Speck, 424 U 8. 828 (1976); Schles-
inger v. Councilman, 420 U.S. 738 (1975); Parker v. Levy, 417 U.S, 733(1974),

“The starting point in almost any discussion of public employment law as it relates to the
first amendment rights of employees is Pickering v. Board of Education, 391 U.S, 563
(1968). See Connick v. Myers, 461 U.S. 138 (1983): Branti v. Finkel, 445 U.S. 507 (1980):
Mount Healthy Board of Ed. v. Doyle, 429 U.S. 274 (1977); Perty v. Sindermann, 408 U.S.
593 (1972); see also Keyishian v. Board of Regents, 385 U.S, 589 (1967) (decided the year
before Pickering and often cited),

“Dwen v. Berry. 483 F.2d 1126, 1130 (2d Cir. 1973), off d, 508 F.2d 836 (2d Cir. 1975)
{per curiam).

38



1986 GOLDMAN V. WEINBERGER

have special needs for discipline and uniformity, the court found those
interests insufficient to require sartorial simplicity of all police officers,

The Supreme Court reversed in Kelley v. Johnson,*” The Justices as-
sumed that the Constitution protects an ordinary citizen’s choice of per-
sonal appearance (including hair style); but the issue before the Court
was the personal appearance of police officers and not of plain citizens.
Because the county regulated many aspects of police conduct—inter alia,
by requiring the wearing of a uniform and saluting the flag, forbidding
smoking—there were already substantial limits on an officer's personal
range of choice. The selection of a “particular mode of organization” for
law enforcement further limited the range of individual options.*® Hair
length and style rules “cannot be viewed in isolation but must be rather
considered in the context of the Government s chosen mode of orgamza
tion of its police force.” The jonal issue thus d as a
rather narrow one; “It is whether the police officer can demonstrate that
there is no rational connection between the regulation, based as it is on
the county’s method of organizing its police force and the promotion of
safety of persons and property.” The Court did not search far for a
negative answer. The county might well have based its rule on “a desire
to make police officers readily recognizable to members of the public, or
a desire for the esprit de corps that such similarity is felt to inculcate
within the police force itself.”** Either interest would provide the re-
quired rational basis to support the rule and its application.

Three Justices (all still on the Court) wrote separately. Justice Powell
concurred but wished to keep open the issue of “a liberty interest within
the Fourteenth Amendment as to matters of personal appearance.”®
Justices Brennan and Marshall dissented, arguing that the Constitution
protects the personal appearance of public employees and that the rule
in question did not sufficiently serve the asserted governmental inter-
ests.*®

We might now ask whether the police hair length case bears upon the
yarmulke question recently before the Court. It seems to me that it ines-
capably does—and I will confess to some surprise that none of the Jus-
tices recalled that relatively recent case in which a majority of them had

425 U.8. 238 (1876), revg Dwen v. Barry, 508 F.2d 836 (2d Cir. 1975) (per curiam).
246.

14 at
g 8t 247.

g

“id. at 248,

*d. at 248 (Powell, J., coneurring).
14, at 254 (Marshall, J., dissenting),
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taken part.* There are, however, two significant differences. On the one
hand, the interest in wearing a yarmulke seems substantially stronger in
constitutional terms than wearing one's hair longer than the rules per-
mit, The yarmulke is the essence of religious exercise, as all the Justices
acknowledged. Constitutional protection of deviant hair styles never got
more than grudging acceptance by the Court even at the height of sar-
torial diffusion in the 60s and early 70s. So in terms of asserted individ-
ual interests, the claim in Goldman seemed far stronger than that in
Kelley.

The second difference concerns the Court’s legal standard. In both
cases a majority deferred to the choice of rules by a public employer
which must demand a higher degree of discipline and uniformity of its
personnel than does the typical government agency. Yet the degree of
deference—the willingness to accept even an asserted grooming inter-
est—seems greater in Goldman than it was in Kelley. Perhaps a higher
degree of deference is appropriate to the military than to paramilitary
civilian employment; yet that is something the Court has never made
explicit in this context. Let me, however, leave that issue for later dis-
cussion because it takes us from the general area of public employment
to the particular topic of military necessity. It is that subject which I
would reserve for final treatment after a discussion {to which we now
come) of the religious freedom claim,

The status of religious liberty is less clear in Supreme Court decisions
than one might expect. The Supreme Court has rendered a fair number
of apposite judgments—going back at least to the case in the 1870s up-
holding federal criminal sanctions against polygamous marriage despite
the then-prevalent (though long obsolete) view of the Latter Day
Saints.? The intervening precedents can be summarized relatively suc-
cinetly. In the early 1960s the Court upheld laws which required busi-
nesses to close on Sunday—though acknowledging that Sunday was a
uniquely Christian day of worship.*® Even the claims of Orthodox Jews
and other Sabbatarians were subordinated to the asserted government
interest in a uniform day of rest.”” The painful economic choice for

The case, in fact, received fairly extensive treatment in the briefs filed. See Respond-
ent's Opposition Brief at 4, 9 (Mar. 25 1983); Petitioner’s Reply Brief at 3 (Apr. 8, 1985)
Respondent’s Brief at 17, 28, 29, 42 (Nov. 27, 1885)

“Reynolds v. United States, 98 U.5. 145, 166 (1878); see also Davis v. Beason, 133 US.
333 (1890) (daho statute denying the vote to one who counseled or taught bigamy or
polygamy held constitutional); cf. Mormon Church v, United States, 136 LS. 1 (1890} (act
of Congress repealing church’s act of incorporation and reclaiming large tracts of church-
land for the United States held constitutional)

#McGowan v. Maryland, 366 US. 420 (1961); Two Guys v. McGinley. 366 U 8. 382
(1961) (decided the same day),

**Braunfeld v. Brown, 366 U.S. 599 (1961); Gallagher v. Crown Kosher Market, 366 U.S.
617 (1961) (both also decided the same day as McGowarn v, Moryland)
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Sabbatarians was obvious; the Court conceded that Orthodox Jews and
others might suffer substantial economic loss by being unable to do busi-
ness on Saturday for reasons of conscience or on Sunday for reasons of
civil law.*® Nonetheless, the conflict was resolved in favor of a strong
government interest in a uniform day of repose.

Only two years later, the Court sharply distingunished the Sunday Law
Cases. Now a majority held that states may not force citizens to choose
between observing their day of religious worship and remaining eligible
for unemployment compensation.®® Thus a Sabbatarian could constitu-
tionally refuse to accept Saturday employment without losing her job-
less benefits, More than a decade later, an even clearer majority reached
a similar conclusion in a case involving religious objection to manufac-
turing of munitions and other war material.® Once again the Court gave
primacy to the mdmduals claim of rehglous hberty—even though in
such cases the go t asserted suk istrative incon-
venience in recognizing a conscientious exemption, (Incidentally, this
might be a proper point at which to explain something clear to those fa-
miliar with either military or constitutional law, but perhaps not obvi-
ous to others. Courts have never been required to grant a conscientious
objection from military service since Congress has from the start ex-
empted those who have consistent religious objections to war.# In the
1960s, the exemption was judicially broadened to cover certain persons
who have philosophical objections akin to the more traditional theologi-
cal constraints.”? So it is that ientious objection arises only in other
settings, such as the munitions manufacturefunemployment case of
which I spoke a moment ago.)

There is one other case from the 70s that surely has some bearing. The
0Old Order Amish insist on religious grounds that their children should
not be sent to school beyond the eighth grade. After that time the
community provides its own instruction in farms, fields, and shops; it is
against religious doctrine to have them in secular classrooms, Many
states simply excuse Amish and other children under these conditions.

**See Justice Stewart’s dissent in Braunfeld v, Brown, 366 U.8. 599, 616 (1961).

#Sherbert v, Verner, 374 U.S. 398 (1963) (7:2 decision with one concurring opinion and
one opinion concurring in result),

*“Thomas v. Review Board of Indiana Employment Security Division, 450 U8, 707

(1981) (8:1 decision with one concurring opinion).

“Exemption from military service on religious grounds, it has been observed by the
Coust, is based on policy rather than right. See United States
v. Macintosh, 283 U8, 605, 623-26 (1931) (dicta), overruled or other grounds, Girousrd v.
United States, 328 U.S, 61 (1946); see also In re Summers, 325 U.S, 561 (1945); Hamilton
v. Regents, 293 U.S. 245 (1934) (both supporme of the dieta alluded to in Macintosh).

‘%ee, e.g., Welsh v. United States, 398 U.S. 333 (1970); United States v. Seeger, 380
U 8. 183 (1965). But ¢f . Gillette v. United States 401 U 8. 437 (1971) (objections to & “par-
ticular war” do not entitle the objector to an exemption).
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Wisconsin, almost alone among states with significant Amish popula-
tions, does not. The inevitable clash between the Amish and compulsory
education came before the Supreme Court in the mid 1970s, and to the
surprise of most observors, the Amish prevailed.®® Despite the strong
state interest in compulsory education, the Justice found the religiously
based claim for exemption to be overpowering. On that basis the Court
simply created an exception for the Amish—noting not only the depth of
conscience behind the claim but also the quality of the parallel educa-
tional experience which the Amish community afforded its own young
people.** While the case may not have much meaning except for a few
small and dwindling sects—and has been consistently distinguished in
other tests over compulsory schooling**—it marked a major step in the
evolution of religious freedom.

In the 80s there have been few major decisions and the results may not
seem entirely consistent. Several years ago, the Supreme Court rejected
an Amish farmer’s religiously based objection to Social Security cover-
age on essentially practical grounds; to admit one such exception, it
warned, would risk opening the flood gates for many others of a similar
kind.* Yet only last summer an evenly divided Court held that Nebraska
could not require photographs on driver's licenses of people who on reli-
gious grounds believe such a rule would force them to “make a graven
image ™" And this year the Court has reviewed the analogous question
of whether the federal government may require applicants for various
welfare programs to use Social Security numbers if religious objections
intervene.* Lower courts have upheld the religious freedom claim .+

Clearly none of these decisions sheds direct light on Captain Gold-
man’s constitutional claim. And there is one federal court of appeals case
which further complicates the picture.® It is the only one which, to my
knowledge, addresses the conflict between general law and the wearing

+Wisconsin v, Yoder, 406 U.8. 205 (1972),

“id. at 215-18

“*See Duro v. District Attorney, Second Judicial District of North Carolina, 712 F.2d 96
(4th Cir. 1983), cert denied, 465 U.S, 1008 (1984); Sheehan v. Scott, 520 F.2d 825 (7th Cir
1975): Hatch v, Goerke, 502 F.2d 1189 (10th Cir, 1974).

“United States v. Lee, 455 U.S. 252, 259 (1982

“Jensen v. Quaring, 105 S, Ct. 3492 (1985), affirming by equal division, Quaring v.
Peterson, 728 F.2 1181 (Bth Cir. 1984),

*Bowen v. Roy, No. 84-780 (U.8. June 11, 1986). The Court sustained the government’s
position on the constitutionality of using social security numbers alreadsy in its files, but
were as sharply divided as in Goldman on the related question of whether the government
could constitutionally deny sid to parents who refused o supply known numbers on pe-
riodic request forms.

“Ray v, Cohen, 590 F. Supp, 600 (M.D, Pa. 1984)

hionora o, hinai High Sehaol Aui, 663 .54 1030 (1ch Cir, 1982), cert, denied, 458
U.S. 1166 (1983).

40



1986 GOLDMAN V. WEINBERGER

of the y lke. The case d a chall to an Illinois state high
school athletic association rule which barred wearing any headdress dur-
ing basketball games. An Orthodox Jewish student was ruled ineligible
for refusing to remove his yarmulke while on the court, A federal dis-
trict judge upheld his claim and required the athletic association to
grant an exemption.™ The appellate court, however, reached a different
accommodation—not so much by discounting the student’s interest, but
by placing upon the Jewish player the burden of finding some means of
accommodation—perhaps a more secure method of attachment—rather
than putting the burden of accommodation on the athletic association.™
Implicit in that judgment, of course, was a constitutional standard of
somewhat lesser rigor. Practical needs of a state athletic association
received an implicit measure of deference not unlike that given in Gold-
man to the claims of military necessity. Yet it is a long way from Illinois
high school basketball to March Air Force Base—and to get there we
must now address the third issue—the doctrine of military necessity,
which proved to be the critical element in Goldman.

I must, of course, approach this part of the analysis with the greatest
of deference as I am in the company of many who are far more knowl-
edgeable of it than I. With that disclaimer, let me offer what observa-
tions I can before stepping back to look once more at the Supreme Court
resolution of conflicting claims,

Contrasting general statements are readily found in recent Supreme
Court decisions on this subject. In 1983, for example, the Justices reaf-
firmed that “our citizens in uniform may not be stripped of basic rights
simply because they have doffed their civilian clothes.” Yet the Court
has often observed that “the military is, by necessity, a specialized
society separate from civilian society.”* That difference has meant that
“the military must insist upon a respect for duty and a discipline without
counterpart in civilian life;”® thus the Court has reminded us from time
to time, “within the military community there is simply not the same
[individual] autonomy as there is in the larger civilian community.”®
Such general pronouncements do relatively little to resolve particular
cases.

#2527 F, Supp. 637 (N.D.IIl, 1981),

683 F.2d 1030, 1035 (7th Cir. 1982

#Chappell v. Wallace, 462 U S, 298, 304 (1953) (quoting Warren, The Bill of Rights and
the Military, 37 N.Y.U.L. Rev. 181, 188 (19

MParker v. Levy, 417 U.8, 733, 743 (19’74) the same, or similar reasoning is adopted ex:
tensively thereafter, see, ¢.g., Goldman v. Wienberger, 106 8, Ct. 1310, 1312, 1313 (1956);
Chappell v. Wallace, 462 T'.3, 296, 300 (1983); Rostker v. Goldberg, 453 U.S. 57, 66
(1981); Brown v. Glines, 444 U.8, 348, 354 (1980); Schlesinger v. Councilman, 420 U.S,
738, 767 1975).

**Schlesinger v. Councilmen, 420 U.S, 738, 757 (1875).

*Parker v. Levy, 417 U.S, 733, 781 (1974).

41



MILITARY LAW REVIEW Vol. 118

The doctrine of military necessity has a long and distinguished his-
tory. There is evidence of its origin in Alexander Hamilton’s Twenty-
third Federalist which recognized the need for special deference in fram-
ing rules and policies affecting the armed services.” That doctrine re-
ceived modern recognition in a 1953 case which contained very strong
and deferential language.™ In the 1960s, however, the Warren Court
substantially modified the doctrine and in several cases (involving both
military and civilian personnel subject to military regulations) balanced
claims in favor of individual rights and liberties.* Then in 1974 the

These powers [essenual to the common defense] ought to exist without lim-
itation, because it is impossible to foresee or define the extent and variety of
national exigencies, or the correspondent extent and variety of the means
which may be necessary to satisfy them.

The circumstances that endanger the safety of nations are infinite, and for

this reason no constitutional shackles can wisely be imposed on the power to
which the care of it is committed. This power ought to be co-extensive with
all the possible combinations of such circumstances; and ought to be under
the direction of the same councils which are appointed to preside over the
common defence (sic.) [i.e., Congress and the military itself
[TThe means ought to be propomonsd to the end; the persons, from whose
agency the attainment of any end is expected, ought to possess the means by
which it is to be attained,
[The] government ought to be clothed with all the powers requisite to com-
plete execution of its trust. And unless it can be shown that the circum-
stances which may affect the public safety are reducible within certain
determinable limits; unless the contrary of this position can be fairly and ra-
tionally disputed, it must be admitted, asa necessary consequerice, that there
can be no limitation of that suthont) which is to provide for the defence (sic.)
and protection of the community, in any matter essential to the formation,
direction, or support of the NATIONAL FORCES,

The Federalist, No, 28, at 200 (A, Hamilton) (B.F. Wright ed, 1961).

Qrloff v. Willoughby, 345 U.S. 83, 94 (1953) (“tlhe military constitutes a speclalized
community governed by a separate discipline from that of the civilian. Orderly government
requires that the judiciary be as scrupulous not to interfere with legitimate [mlhtary] mat-
ters . . . as the [military] must be scrupulous not to intervene in judicial matters.”). See also
Burns v, Wilson, 346 U.S. 187, 140 (1953) (plurality decision) (“the rights of men in the
armed forces must perforce be conditioned to meet certain overriding demands of disci-
pline and duty, and the civil courts are not the agencies which must determine the precise
‘balance to be struck in this adjustment.”).

“For the Warren Court’s treatment of civilians in military necessity cases, see, e.g.,
McElroy v. United States ex rel. Guagliardo, 361 U.S. 281 (1960); Grisham v. Hagan, 361
U.8. 278 (1960); Kinsella v. United States ex rel, Singleton, 361 U.S, 234 (1960); all relying
heavily upon earlier Warren Court decisions, Reid v. Covert, 354 U.S, 1 (1957); United
States ex rel, Toth v. Quarles, 350 U.S. 11 (1955). For the court's treatment of a military
person, see 0'Callahan v. Parker, 395 U.8. 258 (1969) (decided only three weeks before the
Chief Justice’s retirement). Importantly, however, as Justice Douglas would indicate in his
dissent to the Parker v, Leuy opinion (to be treated subsequently), which was decided by
the Burger Court, these cases dealt only with the “nature of the tribunal which may try a
person andlor the procedure to be followed.” Parker v. Levy, 417 U.S. 733, 768 (Douglas,
dJ., dissenting). But cf, Cafeteria Workers v. McElroy, 367 U.8, 886 (1961}, holding that a
civilian employee’s right to enter a military base may be revoked for security reasons with-
outa hearing.
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pendulum swung back once again in the often cited decision of Parker v.
Levy.* An Army captain argued during court-martial proceedings that
certain provigions of the Uniform Code of Military Justice abridged his
freedom of expression. He would certainly have prevailed were he a civil-
ian employee of almost any government agency. Yet when it came to the
armed forces, the Supreme Court majority now invoked the doctrine of
military necessity in rejecting the captain’s constitutional arguments. In
addition to the language which I quoted a moment ago, the majority
went to to declare:

While the members of the military are not excluded from the
protection granted by the First Amendment, the different
character of the military commumty and of the mxhtary mis-
slon requires a different appli 088 [ The
fi tal necessity for obedi and the ne-
cessity for imposition of discipline, may render permissible
within the military that which would be constitutionally imper-
missible outside it.™

Since that time the Court has on several occasions sustained convic-
tions for violation of military rules—for example, one which prohibits
distribution of political material on a military base® and another that
bars a person’s reentry to a base for reasons of protest after having once
been asked to leave.® Through these cases runs a rather substantial def-
erence which had been under doubt only during the 1960s. Most recently
the Court has held that military personnel may not maintain suits to re-
cover money damages from superior officers for alleged violation of con-
stitutional rights;* the unique disciplinary structure of the armed serv-
ices and the scope of congressional oversight make it inappropriate to
give military personnel remedies comparable to those available to civil-
ians aggrieved by official actions.® This judgment, incidentally, was
unanimous; even Justices Brennan and Marshall did not demur.

‘What guidance does any of this give us in the Goldman case? It is
surely a more difficult case than most of those in which the Court has re-
cently affirmed military necessity. On one hand, the individual religious
freedom claim is at the core of Orthodox Judaism. No Justice questioned
either the traditional nature or the personal sincerity of the wearing of
the yarmulke. Moreover, it is a particularly quiet and unobtrusive form
of religious display. Indeed, some of the armed services have historically

417 U S 738 768 (1874).

¢d, af

“Gresrv Spock 4241.8.828 (1976).

#United States v, Albertini, 105 8. Ct. 2897 (1985),
“Chappell v. Wallace, 462 U.S, 296 (1983).

“1d, at 304,
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allowed the wearing of yarmulkes—just as each service apparently per-
mits Catholics to wear crosses around their necks and members of other
sects to wear rings or other forms of symbolic jewelry.® It is only head-
gear which creates a problem—and that only because the yarmulke inad-
vertently runs afoul of a general rule drafted with no thought of reli-
gious practices.

On the other hand there is no question that such an issue must be ap-
proached differently in military and civilian contexts, Every Justice has
accepted the need for greater deference to the armed forces and their
needs. That difference is implicit in the very structure of our govern-
ment and has been reaffirmed repeatedly from the earliest cases in this
field.

I will confess I remain troubled by the majority view, Let me illustrate
two of my concerns. Suppose it was Captain Goldman’s practice to wear
a yarmulke only on the holiest of days during the year. Would the
Court’s rationale still apply if the Air Force insisted it could not tolerate
such a display of headgear even one or two days a year? And what of the
distinction between visible and invisible religious symbols—the cross
around the neck and the yarmulke on the head? Is the governmental
interest in the one substantially greater when the individual interests
have a comparable constitutional foundation? These are among the ques-
tions that have led me to wonder whether the dissenters might have
struck a balance no less satisfactory to the military but more sensitive to
individual liberty.

1 find myself in particular sympathy with Justice O’Connor’s view, For
her, the majority’s failing was its lack of a test for military rules which
would comport with civilian rights and liberties. She argued that “the
test that one can glean from this Court’s decisions in the civilian context
is sufficiently flexible to take into account the special importance of de-
fending our Nation without abandoning completely the freedoms that
make it worth defending.”® She would, in other words, have asked the
military to prove more than did the majority—to show that some com-
pelling interest justified not only the general headgear ban, but specif-

#See Goldmen v. Weinberger, 739 F.2d 657, 659 (Starr, J,, dissenting); Brief for Amicus
Curiae, American Jewish Congress (Sept. 3, 1985) (AFR 35-10 permite crucifixes under
shirts and Masonic rings). Among the more liberal practices of other branches of the armed
services was the Army’s allowance for Sikhs to wear beads, unshorn hair, turbans, and reli-
glous bracelets, The exception lasted from 1938 to 1981, when it Was endea because it be-
came evident significant numbers of additional exceptions would have o be granted, see
generally Folk, Military Appearance Requirements and Free Exercise of Religion, 98 Mil.
L. Rev. 53, 62 (1982),

“Goidman, 106 8. Ct. at 1325 (O'Connor, Marshall, JJ., dissenting),
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ically justified the application of that ban to an Orthodox Jewish of-
ficer,® The Air Force might well have done so had it been required by
the Court to meet a higher standard. The result under any alternative
test might well have been the same. The difference would lie in the
formulation of a standard for military regulations which does show a
higher deference but does not break the continuum between constitu-
tional analysis in civilian and military roles. That is Justice O’Connor’s
point and one which seems to me well-founded.

These discussions may be rendered moot. Before the case, legislation
went through Congress requiring the Secretary of Defense to form a
study group “to examine ways to minimize the potential conflict
between the interests of members of the armed forces in abiding by their
religious tenet and the military interest in maintaining discipline.”® The
joint study group reported last spring, but the Goldman litigation over-
took its work. On April 9 of this year more explicit legislation was intro-
duced in the United States Senate.”” The new bill provides that a
member of the military may wear any “neat conservative and obtrusive”
item of apparel that is “part of the religious observance” of the member
except that the Secretary of any service branch may nonetheless pro-
hibit “religious apparel that he determines significantly interferes with
the performance of the member's military duties.”” Should that bill
pass, it would probably solve Captain Goldman’s problem—but would
not necessarily bring peace to the larger field of law. Indeed few arsas
seem to me more intriguing or potentially lively for itutional schol-
ars than this fascinating intersection between freedoms of speech and
religion on the ohe hand and military necessity on the other,

T am delighted and honored to have been able to offer some modest
thoughts on that subject—and you may be certain that I will be following
future developments in this area with an interest no less keen than that
of my colleagues at The Judge Advocate General’s School,

“Id. at 1325. Justice O'Connor would have the government show, whenever it attempte
%0 counter a free exercise claim, that an “unusually important interest is at stake,” and that
“granting the requested exemption will do substantial harm to that intereat, whether by
showing that the means adopted is the Teast restrictive’ or ‘essential or that the interest
will not ‘athervwise be served.’ ”

“Department of Defense Authorization Act, Pub, L, No. 98-525, § 554, 98 Stat. 2532,
2533 (Oct. 19, 1984).

"Joint Service Study on Religious Matters (Mar. 1985) see Respondent’s Brief at 11-15
(Nov. 27, 1985).

:8.2269, 99th Cong., 2d Sess., 132 Cong. Reg. 5785, 3786 (1986) (sponsored by Senators
D'Amato and Lautenberg),

"d. at 3786. On April 9, Senator Lautenberg commented, [“Tlhis legislation is not con-
fined to the wearing of yarmulkes, but addresses the wearing of any item of apparel that is
part of the members religious observance.” 132 Cong. Reg. at 4007
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CURRENT LEGAL TRENDS IN THE AREA
ADMINISTERED BY ISRAEL

by Brigadier General Ben-Zion Farhy
Military Advocate General
Israel Defense Forces

On May 6, 1986, The Judge Advocate General’s School had the honor
of hosting Brigadier General Ben-Zion Farhy, the Military Advocate
General of the Israel Defense Forces. Following is the text of the address
presented by General Farhy to the TJAGSA Staff and Faculty and to
students of the 34th Judge Advocate Officer Graduate Course,

I. INTRODUCTION

The entertainer George Burns once told a clergyman that the secret to
a good sermon is to have & good opening and a good ending and to keep
the two as close together as possible, I have always found that to be
sound advice, so [ will keep my remarks relatively brief.

It is & particular pleasure to be here in Charlottesville, an area which
produced so many of the greatest thinkers and the greatest leaders in
American history. Being here so near to the home of Mr. Jefferson, your
third President, the principal drafter of the Declaration of Independ-
ence, the founder and architect of the University of Virginia, and the
author of the Virginia Statute of Religious Freedom, one cannot help be-
ing overwhelmed by thoughts of liberty and a sense of the spirit and
values of the American Revolution, In weighing these thoughts, I have
been reinforced in my belief in the great importance of our profes-
sion—the lonely and often thankless job of the military advocate. To sur-
vive in this world, liberty must be defended both from within and with-
out. From within by the determined preservation of the rule of law and
from without by military forces willing and able to stand up to the
threat posed by the forces of tyranny. In our double role as soldiers and
military lawyers, we participate in the preservation of the rule of law
and we help create a more disciplined military which will be better able
to defend Western values from totalitarian aggression, In this, we serve
not only our profession but also our democratic heritage and we en-
deavor in the words of your founding fathers “to secure the blessings of
liberty to ourselves and our posterity.”

II. THE MILITARY ADVOCATE AS INTERNATIONAL
LAWYER

In my talk today, I will dwell upon one particular task of the military
advocate: the role of the military advocate as international lawyer, or
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more specifically, the role of the military advocate as legal advisor to the
military government established in territories occupied in war. In dis-
cussing this I will be able to draw from the wealth of experience in this
field which has been accumulated by the Israel Defense Forces in recent
years.

As you probably recall, the Israeli military administration of the Gaza
District and West Bank (or Judea and Samaria Region), captured from
Egypt and Jordan, respectively, in the Six Day War of 1967, is now near-
ing the end of its nineteenth year. During this period, the Israel Defense
Forces have insisted that the military administration in these territories
be governed by the rule of law and conducted in accordance with interna-
tional law. The task of ensuring this has been entrusted to the Military
Advocate General’s Unit, which I command. The fact and length of the
military administration in the Gaza District and Judea and Samaria
have forced military advocates to deal with many situations and fields of
law that normally would not fall within their writ,

The length of the Israeli presence in the West Bank and Gaza District
has also raised various questions which are, or course, of interest to the
student of international law, but which are also of immediate impor-
tance to the daily running of military government. For example, the well
known rule of customary international law, as laid out in Article 43 of
the Hague Regulations appended to the Fourth Hague Convention in
1907 Respecting the Laws and Customs of War on Land, is thet a mili-
tary occupant “shall take all measures in his power to restore, and insure
as far as possible, public order and safety, while respecting unless abso-
lutely prevented, the laws in force in the country.”

That provision was conceived with a short-term military occupation in
mind. To what extent does an extended occupation—nearly twenty years
s0 far in our case—require or justify a liberal interpretation of the obli-
gation to respect existing laws, particularly when rapid technological ad-
vancement and economic development make existing laws obsolete and
insufficient for the adequate regulation of sacial and economic activity
in a changing society? To what extent is it incumbent upon the military
occupant to take cognizance of the evolving social and economic realities
in order to better provide for the safety and well-being of the local popu-
lation?

III. JURISDICTION OF ISRAELI COURTS

One feature of military government unigue to the Israeli experience
has been the willingness of the Isaeli courts to hear petitions and actions
filed by residents of the administered territories, including petitions
against the military government, filed directly in the Israeli Supreme
Court under its original jurisdiction as High Court of Justice to issue
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writs of injunction, certiorari, quo-warranto, and habeas corpus against
any public body in Israel.

In the first years of Israeli military administration of the West Bank
and Gaza, these petitions were relatively few in number and the military
as respond agreed to i in the tion of an Is-
raeli court’s jurisdiction over a military government in a territory ad-
ministered by military government and in the justiciability of the “acts
of the state” of the military government outside the borders of the coun-
try. The High Court began hearing these petitions based on the
aequi of the d to the jurisdiction of the Court and the
justiciability of the cases. Eventually, these petitions became regular
features of Israeli jurisprudence and an important element in the preser-
vation of the rule of law in the administered territories. Last year alone,
more than one hundred petitions were submitted to the High Court re-
garding the West Bank and the Gaza District; one of the major tasks of
military advocates serving in the international law branch in the offices
of the legal advisors of the administered territories is to assist in prepar-
ing respondent pleadings and affidavits in these High Court cases. The
decisions of the Supreme Court, for their part, have served as valuable
guidelines in interpreting the provisions of international law applicable
to military occupation, particularly in the hard cases in which develop-
ing economic and technological realities have required the replacement
of existing local laws with more updated legislation.

1 would add that the dynamics of this situation have taken on a life of
their own. Certain lawyers have become specialists in this type of law,
petitions to the High Court have become an almost automatic form of
due process in certain types of cases, and the High Court itself has re-
marked in obiter dicta in various recent cases that it no longer views its
jurisdiction in these as open to question,

In regard to the substantive law applied by the High Court, it is neces-
sary to explain a couple of things. First, for various reasons of constitu-
tional law, principally concerning the treaty ratification power (in Israel,
treaties are ratified by the executive rather than the legislative branch),
international treaties to which Israel is a party are not considered part of
our internal law unless specifically incorporated into that law by an act
of Parliament. A distinction must be made between customary interna-
tional law which is deemed to be part of our internal law, even if it orig-
inated or was codified in a treaty to which Israe] is not a party, and con-
ventional international law which is generally not a part of our internal
law and is not hinding on our courts even if Israel is a signatory of the
given treaty and legally bound thereby on the international level.

Our Supreme Court has ruled, for instance, that the Hague Regula-
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tions of 1907 are customary international law applicable in our own
courts, whereas the Fourth Geneva Convention of 1949 Relative to the
Protection of Civilian Persons in Time of War—to which Israel is a sig-
natory—is conventional international law, binding upon Israel interna-
tionally but not applicable by our own courts as municipal law.

I would add, however, that the observance of all the provisions of all
four Geneva Conventions of 1949 is standard procedure in our military
and that all of those provisions have been incorporated into the standing
orders of the IDF General Staff. The same is true of the 1957 Hague
Convention for the Protection of Cultural Property in the Event of
Armed Conflict.

The second clarification regards the specific status of the West Bank
and Gaza District, While in 1967 Israel had no reservations about re-
garding the Sinai Peninsula and the Golan Heights as “occupied terri-
tories,” our position regarding the West Bank and Gaza are different.
Both of those regions were illegally occupied in an offensive war in
1948: Gaza by the Egyptians and the West Bank by Jordan. In neither
territory was there a legitimate sovereign in 1967. Egypt never claimed
sovereignty over Gaza, and Jordan—although it applied its law to the
West Bank—declared before the Arab League that the application of its
laws in the territory was undertaken without prejudice to the question
of legal sovereignty over the region. Furthermore, the boundaries de-
liniated in the 1949 Armistice Agreements between Israel and Egypt
and Israel and Jordan, were defined as “military lines” and not as polit-
ical borders. As a result, in 1967, these regions were not the territory of
a “high contracting party” in the words of Article 2 of the Fourth Gen-
eva Convention and that Convention, therefore, is not applicable to
those areas. Further, since these territories were not in the legitimate
sovereignty of any country, Israel does not regard them precisely as “oc-
cupied territories.”

Nonetheless, Israel has declared officially on many occasions that it
would apply the humanitarian provisions of international law to these
territories as if they were “occupied territories” Despite the political
complexities involved and the declarations of the Israeli Government,
the Supreme Court has applied customary international law applicable
to belligerent occupation as the standard by which to judge the actions
of the military government. Actually, though, the High Court went
beyond the application of mere international law and extended far
greater protection to the inhabitants of the administered territories by
ruling that the Israeli authorities are also subject to the general and far
more stringent rules of Israeli public administrative law. This field of
law has been developed by the courts; part of the development has paral-
leled the development of this area in England.
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This, in the 1978 case of Al Taliah Weekly Magazine v. Minister of De-
fense, a case arising from the refusal of the military commander to al-
low—for security Arabic 1 blished b;
West Bank residents to be distributed in the West Bank the Court held
that the military commander is bound not only by the relatively limited
provisions of customary international law (which do not guarantee free-
dom of the press), but also by the much further reaching provisions of
Israeli public law which does not recognize that and other civil liberties,

Another interesting example of our experience with the Israeli High
Court came in the 1983 case of the Teachers Neighborhood Assn v,
Minister of Defense, a planning and zoning cese in which privately
owned land was expropriated for the purpose of building a highway in-
terchange. In dismissing the petition, the High Court, relying on Al
Taliah and other precedents, ruled that any action of the military gov-
ernment must stand up to a triple test:

1. It must be legal under international law;

2. It must be legal under local laws in force in the territory at
the time in question.

3. It must conform to the rules of public administrative law in
force in Israel, which “every Israeli soldier carries with him in
his back pack,” when he serves outside the borders of the coun-
try.

The importance of this attitude was demonstrated in the High Court’s
1981 decision in the Jerusalem District Electric Co. v. Minister of
Energy & Infrastructure and the Regional Military Commander, a case
arising from the decision by the Israeli Government and the Judea and
Samaria Regional Commander to acquire the concession of the peti-
tioner to provide electricity in the Judea and Samaria Region and in part
of Israel. While the Court upheld the action insofar as it provided elec-
tricity in Israel, it struck down the action as far as it regarded supply of
electricity in the West Bank, holding that the provisions of international
law were more restrictive of governmental powers than Israeli law itself.
It can be seen, therefore, that to some extent the inhabitants of the ad-
ministered territories have the best of both worlds.

I will now give a few specific examples of fields of law in which Israel
military advocates have applied their efforts as a result of our role in
maintaining the rule of law in these territories.

IV. MILITARY COURTS IN THE ADMINISTERED
TERRITORIES

Another interesting issue which arose in the course of our work as
legal advisors to the military administration is the question of whether
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we should establish a court of appeal to the military courts in the terri-
tories administered by the military government. Shortly after the IDF
entered the administered territories in June 1967, the commander of
each area published an order establishing military courts, The model for
those courts was basically the historic example of the Allies in the Sec-
ond World War, that is, a court of one judicial instance. The Allies in
Germany and, similarly, in the Far East, Italy, and France, did not grant
the right of appeal to a higher court to those who were convicted in the
military courts. The convicted person was only entitled to have his case
reviewed by an officer who had power to modify the findings and sen-
tence of the military court, except that he was not empowered to set
aside a finding of not guilty. As I already mentioned, the IDF applied the
same principle, that is, not entitling the convicted person the right to ap-
peal to a military court of appeal, but only allowing him to submit cer-
tain requests to a military commander, or to the commander of the
region (e.g., to acquit him, to mitigate the punishment, or to annul the
trial and to order a new trial). It should be mentioned that the courts
established in these areas consist of a single military judge, who is
always a lawyer, or of three military judges, at least one of whom is a
lawyer, the others being officers, The judgments of the three judge court
are subject to approval by the commander of the region. It should be em-
phasized that the legal advisor of the region reviews the requests of the
convicted persons and that his opinion is usually accepted.

Tt goes without saying that the Israeli procedures for military courts
are the rules of public international law. There is not one proviso in the
1907 Hague Convention (and Regulations) Respecting the Laws and Cus-
toms of War on Land dealing with this matter. Article 73 of the Fourth
Geneva Convention Relative to the Protection of Civilian Persons in
Time of War of 1949, states:

A convicted person shall have the right of appeal provided for
by the laws applied by the court. He shall be fully informed of
his right to appeal or petition and of the time limit within
which he may do so.

The penal procedure provided in the present Section shall ap-
ply, as far as it is applicable, to appeals. Where the laws applied
by the Court make no provision for appeals, the convicted per-
son shall have the right to petition against the finding and sen-
tence to the competent authority of the Occupying Power.

Jean Pictet, author of the official interpretation of the Convention,

says of this article that in countries where the law makes no provision
for appeal either in or outside the court, an extra-judicial appeal proce-
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dure should be instituted, As I already said, this is exactly the way lsrael
chose to apply the rules of international law.

The military courts were established almost nineteen years ago and in
the last few years we have been hearing stronger voices calling for the
creation of a forum of judicial appeal above the military courts. The is-
sue of the establishment of a court of appeal in the administered terri-
tories became more tangible last year when two defendants, who were
brought before a military court in Judea and Samaria on charges of secu-
rity offenses, petitioned the Israeli High Court of Justice to order the
commander of the region to show cause why he should not establish a
court of appeal. Among their many arguments was a claim that the right
of appeal is one of the basic rights of any person who is on trial and a
claim that had they been tried in any other court in that area or in Israel,
they would have been entitled to an appeal.

The position of the Military Advocate General’s Unit has been for
many years that in the case of an extended occupation, there arises a
growing need to create a court of appeal in these territories, On the other
hand, the position of all of the security forces in Israel was that the secu-
rity situation in the administered territories does not permit the institu-
tion of a court of appeal at this stage. Although we did not share this
position, we recently fulfilled our duty of presenting it to the High Court
of Justice, and we are now awaiting the decision of the Court. The ques-
tion is whether the High Court will give greater weight to the aforemen-
tioned ts regarding int tional law or to the extended occupa-
tion argument and to the “right” of every person to have his verdict re-
viewed by an appeals court rather than a military commander,

V. ADMINISTRATIVE MEASURES WITHIN THE
AREAS ADMINISTERED BY ISRAEL

As you well know, on the 20th of May 1985, Israel released from its
prisons 1150 prisoners, 1000 of which were criminals convicted of ex-
tremely serious crimes against civilians, One of the terrorists released
was a Japanese national by the name of Koso Okamoto, who was respon-
sible for the murder of thirty civilian passengers during a barbaric raid
at the Lod Airport near Tel-Aviv. The decision to order the release was
made by the Israeli Cabinet after almost two years of turbulent and
arduous negotiations under the auspices of the International Committee
of the Red Cross. In taking this unpreced d decision, the Go!
of Israel proved its limitless commitment to ensure the safe return from
captivity of those soldiers who put their lives in jeopardy defending the
State of Israel and its people. In accordance with the release agreement,
the prisoners were asked by representatives of the ICRC whether they
wished to be flown to Geneva on their way to an Arab State or whether
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they preferred to remain in the area. Unfortunately, most of those re-
leased chose to remain in Judea, Samaria, and the Gaza District. I say
unfortunately because shortly after this massive release of terrorists
into the territories administered by Israel, the Israel Defense Forces
were faced with a turbulent wave of violence and terrorism.

Thxs new wave of violence had to be met with an adamant response,
istrative put in abey in the past five years had to be
employed once again in order to return the state of public order and
security to its status quo ante. I am specifically referring to administra-
tive detention and deportation. Regrettably, Israel was forced to deal se-
verely with individuals holding dominant positions in the hierarchy of
the terrorist organizations who used their influence to incite others and
to disturb the public life and order of the civilian population in Judea,
Samaria, and the Gaza District. | am referring to individuals who stand
in a position which enables them to give orders which are immediately
executed by their followers. These people are far more dangerous than
those who actually commit the offense in question. Of all the adminis-
trative measures the military commander is empowered to impose, ad-
ministrative detention and deportation are without doubt the most
serious. Bearing this in mind, the authorities try first to put an end to
activities of individuals who endanger public order by restricting their
movement. The restriction is imposed by an order which can be appealed
to a committee headed by a military judge who is a member of the Mili-
tary Advocate General’s Unit, exactly as envisioned by Article 78 of the
Fourth Geneva Convention,

If the restriction order fails to achieve its purpose, the next measure
the military commander is empowered to employ is administrative de-
tention, When an administrative detention order is imposed, the de-
tainee must be brought before a military judge within ninety-six hours
for judicial review of the order, If the order is confirmed by the judge,
the detainee has the right to appeal the judicial decision to the chief mili-
tary judge of the area, who is usually a colonel in the Military Advoecate
General's Unit. The detention order has to be reviewed automatically
after three months and the maximum period of detention is six months.

As explained before, the Israeli Supreme Court is receptive to peti-
tions coming from inhabitants of Judea, Samaria, and the Gaza District,
When a detainee has exhausted the judicial redress available in the terri-
tory, he is free to contest the legality of the order in the Israeli High
Court. I believe that these judicial guarantees are more than compatible
with those envisioned in Article 78 of the Fourth Geneva Convention.

Unfortunately, detention and imprisonment have proven to be ineffec-
tive in stopping those few leading personalities who hold total sway over
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their followers and who incite them into committing acts of terrorism. It
should be pointed out that almost all of those individuals have served
long prison terms, This should not come as a total surprise when one con-
siders the fact that we are dealing with people who do not actively par-
ticipate in acts of hostility, but rather give the orders, incite people to
commit these acts, plan them, and distribute funds to facilitate them.
‘When we imprison them, our prisons turn inte terrorist academies and
headquarters where terrorist acts are planned, ordered, and conveyed to
the outside for commission, Faced with this dangerous wave of terror-
ism, Israeli authorities felt they had no other alternative but to oust the
most dangerous of these individuals, who numbered no more than fif-
teen. It should be noted that all the dozen or so individuals expelled to
Jordan due to severe security reasons hold Jordanian citizenship and
thus were deported to their own country.

Finally, I would like to stress that the decision making process of de-
ciding to deport an inhabitant of Judea, Samaria, or the Gaza District is
sufficiently complex to ensure that if the measure is employed at all, it is
used very sparingly and only in the most severe cases when there is no
other means of safeguarding public security and order.

Legal officers of the Military Advocate General’s Unit are involved in
every stage of this decision making process—an extremely important
safeguard. If it should be decided to order the expulsion of an individual,
the deportee has a right to have a military review committee headed by a
judge—a member of my unit—review the order. The committee hears the
deportee, who may be represented by counsel, reviews the files of the au-
thorities, and on that basis announces its verdict. If the order is upheld
during that process, the deportee can petition the Supreme Court of
Israel for review of that order.

1 would like to conclude this point by expressing hope that the need to
use such administrative measures will not arise again and that we can
look forward to another long period without deportations or administra-
tive detention,

VI. THE ESTABLISHMENT OF A LOCAL BAR
ASSOCIATION

An interesting development that has taken place in the past year is the
formation of a bar association for West Bank lawyers. When the IDF en-
tered Judea and Samaria in 1967, the lawyers of the area boycotted the
Israeli administration and refused to represent their clients in the
courts. As a result, the military commander was forced to enact legisla-
tion that allowed members of the Israeli Bar to appear in the different
courts in existence in the area. Throughout the years, more and more lo-
cal West Bank lawyers have refused to abide by the total boycott im-
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posed by the Jordanian Bar Association in Amman, Jordan. Appropriate
legislation to establish a bar association for West Bank lawyers was
drafted by officers of my unit and has been enacted. This is yet another
instance of the legal changes necessitated by a changing society in an ex-
tended occupation.

VII. ECONOMIC LAW
A. CURRENCY

Following the Six Day War, the Israeli Government instituted the
“Open Bridges” pelicy which encouraged trade and travel between the
West Bank and the Gaza District on the one hand and Jordan and the
Arab world on the other. At the same time, the territorial contiguous-
ness between Israel and the administered territories led to the develop-
ment of large scale trade and economic relations between the territories
and Israel. These devel required legislation in the fields of for-
eign currency and monetary regulation. The Jordanian currency was left
in place as legal tender in the Judea and Samaria Region along with the
Israeli currency. This required the institution of unprecedented legisla-
tive arrangements and original legal thinking. An example of this ar-
rangement in action is that the local population can employ either or
both of the two currencies, while Israelis trading in the areas are con-
fined to our own Israeli New Shekels.

Mesnwhile, in the Gaza District, Egyptian currency was replaced by
Israeli currency. Currency regulations in the territories were instituted
to parallel Israel’s and to prevent the use of the administered territories
as a gateway for the flight of capital from Israel.

‘While all this was going on, the military government was trying to
prevent the spread of influence in the territories of the P.L.0. and other
terrorist organizations. Because much of this influence was purchased
through the inflow of terrorist organization cash originating in the pe-
tro-dollars of the Arab oil-producing states, currency regulations were
used to prevent the unrestricted influx of money from undeclared
sources. This, however, was having an adverse effect upon the military
government’s policy of stimulating and encouraging economic invest-
ment and development in the administered territories. Eventually, the
desire to encourage economic development prevailed and local currency
regulations were loosened up to allow greater freedom to import foreign
currency without declaring its sources. Further legislative steps were
taken to facilitate the investment of funds by foreign or international
private voluntary organizations interested in the development of the ad-
ministered territories. These are further examples of cases in which mi
tary advocates were required not only to be specialists in military jus-
tice, but in currency regulations and general monetary law as well.
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B. TAXATION

When the value added tax was introduced in Israel in 1976—it stands
at 15% today—the fear arose that, due to the lack of a corresponding
value added tax in the territories and the resultant inability of Israeli
merchants and businessmen to deduct these taxes from the value added
tax payable by them, Israelis would Cease most of thelr purchases from
the administered territories. Two ik p of
an identical value added tax in the territories or acquiescing in the de
facto closing off of trade between the territories and Israel. The former
option was chosen as considerably less harmful to the economies of the
West Bank and Gaza. Of course, it eventually became the subject of a
High Court petition with no less a figure than Professor Gerhard Von
Glahn submitting an affidavit for the petitioners.

The decision three years ago in the case of Abu-ltta v. Judea and
Samaria Regional Commander was a landmark case m the history of Is-
raeli }unspz'udence ding the admini: d ies. The argu-
ment in court and the decision of the court itself centered upon the
proper interpretation of Article 48 of the Hague Regulations of 1907
which states that, “If, in the territory occupied, the occupant collects the
taxes, dues, and tolls imposed for the benefit of the state, he shall do so,
as far as possible, in accordance with the rules of assessment and inci-
dence in force. . . .” The key phase was “as far as possible.” The opinion
of the Court was written by Justice Meir Shamgar, who is today the
Chief Justice and was himself a former Military Advocate General of the
IDF, which should serve as an inspiration to all of you who harbour high
ambitions, In the decision, the Court held that the phrase “as far as pos-
sible” had to be mterpreted as subjecting the duty to maintain existing
rules of and incid to the ’s overriding duty
under Article 43 “to restore and insure, as far as possible, public order
and safety.” The Article 43 obligation to ensure “public order and safety
had been broadly mterpreted by the Supreme Court in numerous prior
cases as including the re of ic activity for the general
welfare of the local population in a rapidly changing economic, techno-
logical, and social environment. Thus, by subjecting Article 48 (taxation)
to Article 43 (general duties of the military occupant regarding laws in
occupied territories), the Supreme Court ruled that in the case of an ex-
tended occupation, a new indirect tax, such as the value added tax, could
be imposed consistently with international law so long as it could be
shown that the welfare of the local population was advanced or pro-
tected by the action. Because the alternative option of cessation of trade
between Judea and Samaria and the Gaza District and Israel would have
had a demonstrably devastating effect on the economies in the adminis-
tered territories, the imposition of the value added tax was held to be ac-
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ceptable and valid under international law. In accordance with the provi-
sions of international law, the revenues raised from this tax and all other
taxes in the administered territories are used only for public spending
within those territories themselves.

Another case which is currently pending before our High Court of Jus-
tice, Bank of Palestine v, Minister of Defense, concerns an increase in
the rate of corporate income tax in the Gaza District from a flat rate of
25% to a flat rate of 37.5%. The increase was lmposed to prevent tax
avoidance by non-corporate busi and craftsmen
who were subject to personal income tax on a progressive scale of up to
55%. In order to pay a lower tax rate, these taxpayers were registering
their businesses as corporations. To make this less attractive, the rate of
corporate income tax was increased to 37.5%.

The largest local corporation, the Bank of Palestine, submitted a peti-
tion to the High Court of Justice challenging this increase on various
grounds, including alleged illegality under Article 48 of the Hague Regu-
lations of 1907. The petitioner has received an order nisi. In our affi-
davit in response, we will be citing the opinions of numerous interna-
tional legal scholars (including the late Professor Julius Stone, Professor
Gerhard von Glahn, and Ernst H. Feilchenfeld, author of The Interna-
tional Economic Law of Belligerent Occupation) who have stated that
Article 48 prevents the imposition of new taxes, but not increasing the
rates of existing taxes.

Again, we see that the requirements of an extended occupation
present interesting challenges for the military advocate.

C. BANKING

Another category of economic law with which military advocates have
had to deal is the complicated field of banking law.

In both regions—the West Bank and Gaza—existing banking laws
were outdated and insufficient for proper supervision of modern bank-
ing institutions providing state-of-the-art financial services in the tech-
nological and economic environment of the contemporary bankmg
world. The blist of these institutions and their go
regulation and supervision required new legislative frameworks and pro-
visions, In both cases, it was military advocates—as legal advisors—who
did the work.

In 1981, after several years of planning and negotiating with the mili-
tary government in the Gaza District, a local banking corporation, the
Bank of Palestine, opened for business. Today, even as I speak, negotia-
tions are underway with a group of West Bank corporate promoters for
the establishment of an Arab-owned bank in the West Bank.
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VII. CONCLUSION

Military government is, of course, an unfortunate and regrettable con-
sequence of war. It is no replacement for a political solution reached
through negotiation, It is well known that Israel has been trying for
years and continues to try to open up a negotiating process which will
lead eventually to such a solution. Sadly, so far these overtures have
been unsuccessful. Until a political settlement is reached, there is no re-
source other than continuing the military administration of the West
Bank and Gaza. Such an administration, of course, is not tantamount to
a liberal democracy and great weight must be given to the exigencies of
maintaining public order and security. Nonetheless, such considerations
must not be allowed to come at the expense of the rule of law and basic
human rights. In ensuring that they do not, and in safeguarding an ap-
propriate balance between security concerns and human rights, military
advocates have been given a challenging and vital task to perform.,

Looking back upon the nineteen years of Israeli administration of the
West Bank and the Gaza District—and taking the lawyer's view—I
would point to three elements which have proven most influential in
shaping our administration there and most fascinating from a legal ana-
lytical standpoint:

(1) The willingness of Israel’s own courts—and particularly its
High Court of Justice—to hear the actions and petitions of
residents of the administered territories against the military
government, and the willingness of the military authorities to
allow such actions and petitions to be brought against them in
the Israeli courts, a willingness which has left the military gov-
ernment open to ongoing judicial review and brought our coun-
try’s finest legal minds to bear on questions of law regarding

these territories;
2) The application by the Israeli High Court of Justice of the
rec ts of both cust: y public international law and

Israeli public administrative law to the actions of the military
government in the West Bank and Gaza, giving local inhabi-
tants the double protection of both the more basic humen-
itarian principles of international law and of the more ad-
vanced—more stringent—rules of Israeli public lJaw; and
(3) The ever increasing necessity—in an extended occupa-
tion—of replacing, amending, and updating existing legislation
to meet the changing needs of a growing society in a state of so-
cial, economic, and technological flux.
These three elements together have helped ensure the maintenance of
the rule of law and the respect for human rights in territories under mili-

59



MILITARY LAW REVIEW Vol. 113

tary administration. More than that, however, they have made for fas-
cinating jurisprudence and have posed for the military advocate profes-
sional and intellectual challenges which are both stimulating and excit-

ing.
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FRATERNIZATION

by Major Kevin W. Carter*

I. INTRODUCTION

Ishall not today attempt further to define the kinds of material
Tunderstand to be embraced within that shorthand description;
and perhaps I could never succeed in intelligibly doing so. But I
know it when Iseeit, and . . . this case is not that.!

This famous quotation from U.S. Supreme Court Justice Potter Stew-
art described his inability to define pornography despite his ability to
recognize it on sight. Many commanders and judge advocates have en-
countered similar difficulties when dealing with fraternization. Frater-
nization is a term commonly used to describe dating between officers
and enlisted personnel, but it also includes many other types of relation-
ships.

Prior to 1978 the Army’s fraternization policy was based solely on cus-
tom. In 1978 the Army published its first written fraternization policy.
Subsequent conflicting interpretations of that policy by the Office of the
Deputy Chief of Staff for Personnel, the Office of The Judge Advocate
General, and the Office of the General Counsel greatly contributed to
the confusion surrounding fraternization,

1984 was a pivotal year for fraternization for two reasons. First, in
August the 1984 Manual for Courts-Martial acknowledged for the first
time a specific criminal offense of fraternization for certain officer-
enlisted relationships. Second, on 23 November 1984 the Army pub-
lished Headquarters, Department of the Army, Letter 600-84-2 and end-
ed the era of conflicting interpretations of the Army’s administrative
fraternization policy,

This article outlines the history of the custom against fraternization
and the development of the Army policy and examines the different

*Judge Advocate General's Corps, US. Army. Currently sssigned as the Officerdn-
Charge, Bamberg Law Center, 1st Armored Division, Federal Republic of Germany, For-
merly assigned to the Administrative Law Division, Office of The Judge Advocate General,
U.S. Army, 1981 to 1985; and as the Chief, Administrative Law, and Trial Counsel, U.S
Army Armor Center, Fort Knox, Kentucks, 1978 to 1981, B.A,, Carson Newmen College,
1975; J.D., University of Arkansas School of Law, 1978, Completed the 34th Judge Advo-
cate Officer Graduate Course, 1986; and the Judge Advocate Officer Basic Course, 1078,
This article was originally submitted in satisfaction of the Thesis Program of the 34th
Judge Advocate Officer Graduate Course. Major Carter was the co-recipient of the award
for the best thesis of the 34th Graduate Courss.
*Jacobellis v. Ohio, 378 U.S. 184, 197 (1984) (Stewart, J., concurring).
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types of conduct that constitute administrative or criminal fraterniza-
tion under current Army rules, The analysis of the Army’s current ad-
ministrative policy includes individual discussions of specific types of re-
lationships, commanders’ options in disciplining violators, and appeal
procedures for disciplined soldiers. The article discusses the elements of
the criminal offense of fraternization and related criminal issues. It also
examines possible constitutional challenges to the Army’s fraternization
policy, Finally, the article examines possible options for further clarify-
ing the Army’s administrative fraternization policy and proposes a more
specific regulatory provision,

II. HISTORICAL DEVELOPMENT
OF FRATERNIZATION

A. THE ROMAN EXPERIENCE

No one knows precisely when or where the prohibition against frater-
nization began. The term fraternization is a fairly recent one,’ but the
custom it embodies is generally considered to be at least centuries old.?
Perhaps the first attempt to regulate relationships between soldiers of
different rank existed in Roman military law. Under ancient Roman law
an officer who served in the positior of military tribune could not subse-
quently serve in the same unit in the lower grade of captain.* Prior to
this law some officers apparently were serving annual appointments as
tribune, followed by a year as a centurion or captain, then another year
as tribune.® This law recognized that undue familiarity between military
personnel of different ranks had an adverse effect on militery disci-
pline.®

B. EUROPEAN ARMIES IN THE MIDDLE AGES

Notwithstanding the Roman experience, the class distinction between
nobles and peasants during the Middle Ages generally is considered the

*See United States v. Bunker, 27 B.R. 385, 389 (1943) and infro text accompanying notes

96 101 for first recorded use of the term “fraternization.”
n, Fraternization, 10 The Reporter 109 (1981),

‘B Ayu.la Three Books on the Law of War and on the Duties Connected with War and on
Military Discipline 175, 180 (Douay 1582) (J. Bate trans, 1212),

*1d. at 180,

*A similar law provided that a captain in a unit could not later be forced to serve in the
same unit in the rank of private. Interestingly, this provision was raised as a defense by a
soldier who was enrclled as a private and refused his military duties because on earlier ex-
peditions he had served as a captain with the same unit. Id. at 175, This soldier's ultimate
fate is unknown,
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origin of our custom against fraternization.” By the middle of the
twelfth century, the wealthiest families of Europe were very class con-
scious and considered the title of nobility as a privilege which could only
be inherited.® Usually this wealth was based upon huge tracts of land
called fiefs. These great nobles granted smaller fiefs to lesser vassal
nobles to ensure their allegiance and military support. Each lesser noble
granted smaller fiefs to his own vassels, who in turn did the same thing,
Thus a multi-level caste system was created with most persons having a
dual social status: serving as a vassal to his lord while simultaneously
serving as a lord to his vassals.® The knight's fief, which usually consist-
ed of a small tract of land supported by the work of five peasant servant
families, was the smallest fiefdom one could possess and still have some
claim to nobility.*

Fiefs could be acquired through warfare, marriage, gift, heredity, ex-
change, or purchase.!! Every possessor of a fief was a gentleman, even if
the fief was smaller than a knight's fief and did not confer the status of
nobility upon its owner.!? The phrase “an officer (i.e. a noble) and a gen-
tleman” currently contained in Article 133 of the Uniform Code of Mili-
tary Justice® apparently had its inception from this distinction between
anoble and a gentleman.

The social caste system not only precluded nobles and peasants from
associating with one another, but it also prohibited social interaction be-
tween different levels of nobility. Offices of trust and power were con-
ferred only upon those who acquired the status of nobility through prov-
en hereditary lines.** Children could not inherit the family fiefs unless
both of their parents belonged to the same high class of nobility.'®

The privileges associated with being a gentleman were subject to for-
feiture for improper conduct. A gentleman in France or Germany, for
example, could not exercise any common trade without losing the advan-
tages of his rank.® The children of a gentleman and a peasant woman

1See Dep't of Army Lettar No. 600-84-2, DAPE-HRL (M), subject; Fraternization and
Regulatory Policy Regarding Relationships Between Members of Different Ranks, 23 No-
vember 1984, enclosure at 2 (hereinafter cited as HQDA LTR 600-84-2), 8. Rose, The Mili-
tary Offense of Wrongful Fraternization—Updating an Old Custom 8, 3 5.7 (April 1988)
(unpublished paper presented to The Judge Advocate General's School, U.S. Army, Char-
lottesville, Virginia).

4G, Sellery & A. Krey, The Founding of Western Civilization 136 (1929)

*See id. at 137-39.

I, gt 139,

H4See H, Hallam, View of the State of Europe During The Middle Ages 85 (6th ed. New
York 1858)(Ist ed n.p. nd.).

210 U.8.C. §§ 801-940 (1982) (hereinafter cited as UCMJ).

“Hallam, supro note 12, at 86.

»

“ig,
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were considered no better than a bastard class because of the deep taint
from their mother."”

Every class within the feudal caste system had its own customary no-
tions and habits regarding social relationships.!* To understand the ap-
parent harshness of the customs of the higher nobility, one must recog-
nize that society in the Middle Ages was attempting to restore a degree
of moral discipline into social relationships after emerging from the
moral depravity of the Dark Ages where vices such as deceit, treachery,
and ingratitude were commonplace.’® Violation of these socially accept-
ed rules of conduct was considered a breach of faith. Breach of faith was
the most repugnant crime in a feudal society founded upon loyalty to
one’s superiors and it was severely and promptly punished by general in-
famy and dishonor.?

The custom against fraternization evolved from this background. The
concept was simple: an officer and a gentleman was entrusted with cer-
tain duties and responsibilities over the soldiers under his supervision.
An officer violated that trust by becoming too familiar with his subordi-
nates, While the custom was clear and simple, its application remained
more difficult.

C. EARLY BRITISH RULES

The U.S. Army custom against fraternization was assimilated from
the British Army during the Revolutionary War. The British Articles of
War of 1765 were substantially adopted by six of the American colonies
during 1775-1776 and, more importantly, by the Second Continental
Congress on 30 June 1775.2* An examination of the early British rules
on fraternization thus provides a meaningful insight concerning the
scope of the custom at the time of the Revolution.

The British Articles of War of 1765 contained no express prohibition
against fraternization. These articles did prohibit a commissioned offi-
cer from “behaving in a scandalous infamous Manner, such as is unbe-
coming the Character of an Officer and a Gentleman.”* They also pro-

*Id, at 86-87.

‘*The Legacy of the Middle Ages 287 (C. Grump & E. Jacob ed. 1926).

‘*Hallam, supra note 12, at 124,

“See id,

“W. Winthrop, Military Law and Precedents 21-22, 22 n.32 (2d ed. 1920 reprint). The
six colonies were Massachusetts, Connecticut, Rhode Island, New Hampshire, Pennsylva-
nia, and South Carolina.

“British Articles of War of 1763, sec. 15, art. 23, reprinted in id. at 945, A subsequent
amendment to this article provided “that in every charge preferred against an officer for
such scandalous or unbecoming behavior, the fact or facts on which the same is grounded
shall be clearly specified.” A, Tytler, An Essay on Military Law, 211-13 (2d ed. London
1808) (1st ed. n.p. 1779). This provisien was added to provide the accused officer due proc-
ess type notification of how his conduct was scandalous. 7d.
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hibited any soldier from committing any act or neglect “to the Prejudice
of good Order and Military Discipline.”®

During the period 1795-1820, there were twenty-four British general
courts-martial cases against officers involving fraternization type of-
fenses. The most frequent charge was drinking with or in the presence
of enlisted personnel both in military and public places.?® Other officer

duct charged in conj ion with drinking with soldiers included
smoking,” dancing,” fighting about women of bad character,” dressing
in a sergeant’s jacket and associating with privates in the guardroom,®
and watching and encouraging several privates in “the commission of an
act of extreme violence and brutality on the person of a female” in the
barracks.® Charged officer misconduct unrelated to drinking included
“sitting in company and associating with” a private in an officer’s bar-
racks room,* borrowing money and “necessaries” from noncommis-
sioned officers and soldiers,” using noncommissioned officers and sol-

“British Articles of War of 1765, sec. 20, art. 3, reprinted in Winthrop, supra note 21, at
948. These provisions are the forerunners to similar provisions in Articles 133 and 134 of
our current Uniform Code of Military Justice, 10 U.S.C. §§ 933-934 (1982),

“C. James, A Collection of the Charges, Opinions, and Sentences of General Courts-Mar-
tial 36-39, 121-22, 148-46, 204-07, 220-23, 234-35, 238-40, 249-51, 315-17, 337-38, 363-
65, 368-70, 375-76, 392-03, 405-06, 489-92, 511-12, 515-18, 518-21, 535-41, 583-83, 728-
30, 730-33, 786-87 (London 1820), This book is an unofficial reporter of official documents
concerning all British officer general courts-martial cases during this period. It contains
virtually no editorial comments. See id., Introduction at vii-xvii,

*Id. at 36-39 (LTC drank and smuked with NCOs and privates in camp and in public can-
teens and suttling booths); 238-40 (CPT drank and associated with privates in a public can-
teen), 249-51 (ensign goi drunk in a public canteen while officer-of-the-day then entered
soldiers' barracks and in the presence of privates tried to get & SGT to procure more grog
and drink with him); 337-38 (LT drank with men of the castle guard while he was officer of
that guard; 368-70 (LT, while under sentence of & general court-martial, drank and fought
with privates in a public petty pot-house about women of bad character; LT also induced
his private soldier guard to quit his post and drink and dance with the LT in the barracks):
892-93 (LT, while orderly officer of the day, repeatedly ate and drank with soldiers in the
barracks), 405-06 (cornet, while under arrest for drinking with privates in camp, tried to
bribe the corporal of the guard to purchase more liquor for him and the other men in con-
finement); 511-12 (ensign associated familiarly with and drank with private); 515-18 (sur-
geon witnessed and promoted privates’ drunkenness in barvacks); 518-21 (CPT witnessed
and promoted privates' drunkenness in barracks); 729-30 (LT ordered soldier to drink with
him in a citizen’s home).

*Id. at 36-39.

"Id 8t 368-70.

"Id at2

¥, Et51o 18 §18-21,

Jd. at 3.

"Id, at 204 07 220-23, 489-92, 730-33.
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diers for private gain,*® messing with noncommissioned officers,* and
playing billards with a soldier in a public tavern,®

On three occasions officers were court-martialed for associations with
civilians whose social station in life was below that of an officer in the
British service. These convictions for walking with an actress on a public
street,* playing cards with a superintendent of convicts,”” and associat-
ing with a journeyman baker and a tinman’s apprentice® demonstrate
the strong social class foundation of the custom against fraternization.

‘While the punishments varied in the foregoing cases depending on the
seriousness of the offense and the maturity of the officer concerned,
they usually included dismissal from the service and from one’s social
station in life as an officer in the British service.*®

D. EARLY AMERICAN RULES
Be easy and condescending in your deportment to your offi-
cers; but not too familiar, lest you subject yourself to a want of

that respect, which is necessary to support e proper com-
mand.*

4. at 143-46 (during an eight month period a LTC head of recruiting district used 30
different NCOs, soldiers, and recruits for his own domestic concerns); 363-65 (an assistant
surgeon put two hospital patients who were soldier-tradesmen to work in his private quar-
ters); 535-41 (CPT used various soldier-tradesmen as personal servants).

“(Jd. at 121.2, 786-87. See also id. at 392-93 (officer-of-the-day ate and drank with sol-
diers in the barracks)

*d, a1 87576,

/4, a1 234-35.

*id, a1 583-85.

*Id, at 204-07.

Actually the sentence usvally indicated that the officer be “cashiered” rather than dis-
missed. Cashiering included “depriving an officer of his commission, breaking him, by tak-
ing from him the honourable charseter of a soldier and reducing him to the station of  pri-
vate citizen” and was considered the most severe pamalty short of death. Tytler, supra note
22, at 315-16.

“Maxims of Washington; Political, Social, Moral, and Religious 152-53 (J. Schroeder ed,
3d ed. New York 1859} (Ist ed, New York 1854). This was one of five maxims for officers
sent by General George Washington to Colonel Williams Woolford in the year 1775, The
other four maxims are quoted below as a matter of historical interest:

Be strict in your discipline. Require nothing unreasonable of your officers
and men; but see, that whatever is required be punctually complied with. Re-
ward and punish evers man according to his merit, without partiality or
prejudice. Hear his complainte. If they are well-founded. redress them; if oth-
erwise, discourage them, in order to prevent frivolous ones,

Discourage vice, in every shape.

Impress upon the mind of every man, from the first to the lowest, the impor-
tance of the cause, and what it s he is contending for
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One circumstance in this important business ought to be cau-
tiously guarded against; and that is, the Soldiers and Officers
being too nearly on a level.$

These two guotations from General George Washington reflect the
American custom against undue familiarity between officers and en-
listed men as it existed during the Revolutionary War. The social class
Jjustification for the custom began to shift to one founded upon the needs
of militery discipline and order.

The American Articles of ‘War of 1775, like their British predecessor,

ined no express ibition against fi ization, Cases were
prosecuted under the general article predecessors to Articles 133 and
134 of the current Uniform Code of Military Justice.* While there are
no reported American fraternization cases pnor to 1810, there are more
than 100 nineteenth century cases g f ization type of-
fenses.*

“Id. at 159, Statement made in the year 1777,

“American Articles of War of 1775, art. 47 provided: “Whatscever commissioned offi-
cer shall be convicted before a general court-martial, of behaving in & scandalous, mfamous
manner, such as is unbecnmmg the character of an officer and a gentleman, shall 8-
charged from the service." Reprinted in Winthrop, supra note 21, at 957. In 1806 the
words “scandalous” and “infamous” were deleted, thereby expanding the scope of this pro-
vision, Id, at 710, American Articles of War of 1775, art. 50, provided:

All crimes, not capital, and all disorders and neglects, which officers and sol-
diers may be guilty of, to the prejudice of good order and military discipline,
though not mentioned in the articles of war, are to be taken cognizance of by
a general or regimental court-martiai, acmrdmg to the nature and degree of
the offense, and be punished at their discretion.

Reprinted in id. at 957,

“It is difficult to research nineteenth century fraternization cases because there is no
available index to the many volumes of General Orders and General Court-Martial Orders
where such records are contained. The cases cited in the Early American Rules section of
this paper include cases cited generally in Winthrop, supra note 21; cases discovered by ar-
chivist Timothy Nennigner, National Archives, as cited in Rose, supra note 7, 8t  n.n, 19-
24; cases cited in K, Allen, The Adaptation of The Custem Prohibiting Wrongful Fraterni.
zation To Regulate Social Re]auon!hlps In The Enlisted Training Environment (Memoirs of
a Fraternization Lawyer) (April 1988) (unpublished paper presented to The Judge Advo-
cate General’s School, U8, Army, Charlottesville, Virginia); and cases I discovered while
generally examining these unindexed volumes. I am certain that many other cases in fact
exist; however, the cases cited are sufficient to illustrate the scope of the custom against
frntermzauon @8 it existed in the nineteenth century. Whenever possible I checked the
original record and provided a few words of parentbetical explanation with the first cita-
tion to each order, When original records were not available, I included cases cited by Win-
throp, Rose, or Allen, in an effort to consolidate all previous research in the area, As a re-
sult, some citations are cryptic and not in correct “bluebook” format, but are included for
other researchers with better access to the original records. Some of the old Gen. Orders
and Gen. Court-Martial Orders contain the cases of several officers in the same order.
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Like the British experience, the most frequent charge concerned offi-
cers drinking with, drinking in the presence of, or appearing drunk be-
fore enlisted men, in military or public places.* Other officer miscon-

“Gen, Orders (no number), Adjutant and Inspector General’s Office (22 Apr. 1815) (MG
acquitted of being intoxicated in front of his Army thereby endangering discipline and pre-
venting his discharge of duties as commanding general) Orders No, 72, Adjutant General's
Office (21 Nov. 1826) (LT was intoxicated in view of private citizens and recruits while rid.
ing an Erie Canal boat); Orders No. 72, Adjutant General's Office (21 Nov. 1826) (LT “in
the habit of familiarly associating,” playing cards, and drinking with enlisted men in his
quarters); Orders No. 13, Adjutant General's Office (26 Feb, 1827) (LT was intoxicated ona
public boat in the presence of soldiers who had to carry the LT from the wharf and through
the street in view of many citizens): Orders No. 84, Adjutant General's Office (29 Dec,
1827) (LT was drunk while in charge of enlisted work party: also dismissed from 4th of
July parade for arriving in a state of intoxication); Gen. Order No, 72 (headquarters un-
known) (1836); Gen. Order No. 6 (headquarters unknown) (1840); Gen. Order No. 1 (head-
quarters unknown) (2 Jan. 1847) (C.M. No. EE-280, Second Lieutenant Raguet) (drinking,
gambling, and allowing an enlisted man to wear an officer’s coat); Gen, Order No. 39, Ar-
my of the Potomac (2 Nov. 1861) (drinking and gambling); Gen, Order, No. 4, Army of the
Potomac (13 Jan, 1863); Gen, Orders No. 52, 156, and 187 (headquarters unknown) (1863);
Gen. Order No, 199 (30 June 1863) (C M. No, MM-267, Second Lieutenant Colerick) (LT in-
vited enlisted men to come to his quarters and drink); Gen. Orders No. 208, War Dep'’t (7
July 1863) (LT, with two NCOs of his company, did “visit and drink whiskey at a low hovel,
kept by Irish and negro women, thereby degrading himself in the opinion of the men");
Gen, Orders No. 261, War Dep't (1 Aug. 1863) (LT appeared in a regiment march “in a
beastly state of intoxication”); Gen. Orders No, 380, War Dep't (24 Nov, 1863) (LT became
drunk and insulted LTC in front of enlisted men); Gen. Orders No. 380, War Dep't (24 Nov,
1863) (LT, while in command of the guard, became drunk and had “ ‘sexual intercourse”
with & negro, or colored woman, in the presence of his guard, and did remain on said negro,
or colored woman, thirty minutes or more until Corporal . . . made him get off”); Gen
Court-Martial Orders No. 100, Wer Dep't (16 May 1864) (LT become drunk and disorderly
in the quarters of the enlisted men of his company); Gen. Court-Martial Orders No. 108,
War Dep't (20 May 1864) (CPT was drunk while in charge of an enlisted burial party de-
tailed to bury a PYT and conducted the “burial ceremonies in a manner wholly unbecoming
an officer and a gentleman, Gen, Court-Martial Orders 114, War Dep’t (24 May 1864) (LT
was intoxicated in the presence of enlisted men); Gen. Court-Martial Orders No, 240, War
Dep’t (18 May 1865) (LT became drunk in the presence of enlisted men); Gen. Court-Martial
Orders No. 472, War Dep't (25 Aug. 1865) (LT became drunk with an enlisted man of his
regiment, rode through their camp together while drunk, and received the “jeers and de-
rision of his inferiors in rank, the enlisted men of his regunent ); Gen, Court-Martial Or-
ders No, 599, War Dep't (30 Oct. 1865) (MAJ appeared “in the undress uniform of his
rank” on & pub].‘\c street while drunk and hit an old man in the presence of many citizens
and soldiers); Gen. Court-Martial Orders No. 15, War Dep't (18 Jan. 1866) (LT was drunk
and disorderly in company with enlisted men; arrested by the patrol guard); Gen. Court-
Martial Orders No. 35, War Dep’t (3 June 1867) (post commander (CPT) while under the in-
fluence of liquor participated in a horse race against a civilian for the amusement of enlist-
od men); Gen. Court-Martial Orders No. 59, HQ of the Army (18 Aug. 1867) (post com-
mander (CPT) was so drunk while inspecting his troops that “he was supported from falling
by a noncommissioned officer of his companyy; Gen, Court-Martial Orders No. 45, HQ of
the Army (2 July 1868) (assistant surgeon, while intoxicated, quarreled with his family so
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duct charged in conjunction with these sixty drinking cases included

loudly “as to disturb the sleep of and wake up a portion of the inmates of the camp™); Gen,
Court-Martial Orders No, 49, HQ of the Army (14 July 1868) (LT drank with enlisted men;
on another occasion “while intoxicated did associate with and ride through the streets of
San Antonio, Texas, in plain daylight, in an open carriage, with common prostitutes”); Gen.
Co\zn-Martial Orders No. 62, HQ of the Army (22 Sep. 1868) (LT, while drunk and in uni-
form, fell out of a buggy in which he was riding onto a public street in the presence of citi-
zens and enlisted men); Gen. Court-Martial Orders No. 23, HQ of the Army (20 Apr, 1869)
(LT drank and became drunk with enlisted men in a public bar; on another cccasion LT and
two other officers became drunk, assaulted a citizen, and encouraged “armed enlisted men
in riotious demonstrations”); Gen. Court-Martial Orders No, 27, HQ of the Army (15 May
1860) (CPT was drunk near sutler’s store in the view of enlisted men and citizens and re-
mained there until removed and placed in & wagon by an NCO and two enlisted men of his
own company); Gen. Court-Martial Orders No. 37, HQ of the Army (3 June 1869) (LT got
4 with enlisted men and had to be carried and put to bed by two enlisted men); Gen.
Court-Martial Ordera No, 48, HQ of the Army (16 July 1869) (CPT became intoxicated and
“did appear upon the parade grounds and streets of the post riding a mule”™); Gen. Court-
Martial Orders No. 80, HQ of the Army {18 Sep. 1869) (LT became drunk then crashed
NCO ball, “waltzing or dancing with an enlisted man for a partner”); Gen. Court-Martial
Orders No. 6, HQ of the Army (28 Jan. 1870) (CPT was drunk in the presence of enlisted
men); Gen. Court-Martial Orders No, 15, HQ of the Army (2 Mar. 1870) (LT was drunk in
the store of the post trader, assaulted the post trader, and had to be separated from him by
enlisted men; on another occasion, while drunk, visited “a house of ill fame in the city of
Jackson, kept by a colored woman, in company with an enlisted man”); Gen. Court-Martial
Orders No. 28, HQ of the Army (20 Apr. 1870) (LT “was 80 drunk at the paymaster's table
a8 to incapacitate him from the proper discharge of his duties”; also was drunk on post pa-
rads grounds); Gen, Court-Martial Orders No, 4, War Dep't (18 Mar. 1872) (LT waa drunk
at company muster; also was drunk while officer of the day); Gen. Court-Martial Orders
No. 43, War Dep't (11 Oct, 1873) (CPT was drunk “upon the parade grounds staggering in
the presence of enlisted men”; later entered lat SGT's quarters and fell asleep on his bed);
Gen. Court-Martial Orders No. 41, War Dep't (21 May 1874) (CPT was drunk *before the
enlisted men of his company who were paraded for payment”); Gen. Court-Martial Orders
No. 34, War Dep't (27 May 1876) (LT, drunk and asleep on a mattress in a public store, re-
mained there until “carried away in a wagon by the enlisted men of his command”); Gen.
Court-Martisl Orders No. 58, Wer Dep’t {23 Aug, 1876) (LT became drunk and visited an
enlisted ball); Gen, Court-Martial Orders No. 84, Wer Dep't (2 Nov. 1875) (LT, while drunk,
visited a disreputable dance house and danced and associated familiarly with enlisted men
and notorious Mexican women), Gen. Court-Martial Orders No. 114, War Dep't (31 Dec.
1876) (CPT found a party of enlisted men drinking and sat down and “repeatedly” drank
with them), Gen. Court-Martial Orders No. 34, HQ of the Army (16 Mar. 1877) (LT “was
drinking and associating with enlisted men of his company . . . in a public saloon” and was
later drunk and disorderly with them on a public street); Gen. ‘Court-Martial Orders No. 39,
HQ of the Army (28 Apr. 1877) (CPT “was publicly drunk and drinking and associatiog
with enlisted men” at the trader's store; additional cherges were referred for appearing be-
fore his court-martial for the above offenses in “an intoxicated and drunken” condition);
Gen. Court-Martial Orders No, 46, HQ of the Army (22 May 1877) (LT was intoxicated in
the presence of enlisted men of the command); Gen. Court-Martial Orders No. 57, HQ of
the Army (12 July 1877) (CPT “did, in broad daylight and in full view of officers, their fam-
ilies, and enlisted men, in & drunken condition, stagger and reel across the parade ground”);
Gen. Court-Martial Orders No. 61, HQ of the Army (11 Aug. 1877) (CPT was grossly in-
toxicated in the presence of officers and enlisted men); Gen. Court-Martial Orders No. 75,
HQ of the Army (22 Nov, 1877) (CPT was drunk and slept on the floor in a portion of a post
trader's bar reserved for enlisted men); Gen. Court-Martial Orders No. 39, HQ of the Army
(13 Aug. 1878) (battalion commander (MAJJ) appeared before his men and officers at a bat-
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dancing or disrupting enlisted dances;*® gambling;* playing cards;* as-
saulting a civilian;* engaging in a shooting affray with an enlisted man
over a prostitute;*® inciting “armed enlisted men in riotious demonstra-
tions”;* associating with prostitutes;* familiarly associating with enlist-
ed men;* allowing an enlisted man to wear an officer’s coat;* sleeping
on a first sergeant’s bed;* on the floor of an enlisted bar,® or in a post ex-

talion-drill in a drunken condition); Gen. Court-Martial Orders No. 53, HQ of the Army (10
Dec. 1878) (post commander (CPT) was drunk on 4th of July and entered enlisted men's
ball “dressed only in his undershirt, drawers, and socks, and did attract attention to his
partially nude state by calling loudly for his First Sergeant and for his servant”); Gen

Court-Martial Orders No. 40, HQ of the Army (18 June 1880) (CPT was drunk on duty and
sat in front of his tent in camp in view of enlisted men; also was drunk at a dance attended
by soldiers and Mexicans); Gen. Court-Martial Orders No. 42, HQ of the Army (21 July
1880) (CPT "did become drunk, and did, while in that condition, yell, roll, and wallow, and
did swear, cry, and give forth in an exceedingly loud tone of voice, profane, insulting, and
vulgar utterances, in the presence of enlisted men and officers”); Gen. Court-Martial Or-
ders No, 50, HQ of the Army (23 Aug. 1880) (LT became drunk and engaged in & “disgrace-
ful shooting affray” with an enlisted man over a Mexican prostitute, who was the enlisted
man’s mistress); Gen. Court-Martial Orders No. 59, HQ of the Army (17 Oct, 1881) (CPT
was drunk in the presence of enlisted men); Gen. Court-Martial Orders No. 53, HQ of the
Army (24 Aug. 1882) (LT was drunk on the public streets and required enlisted men to as-

sist him to his quarters); Gen. Court-Martiel Orders No. 16, HQ of the Army (13 Mar,

1888) (CPT was drunk in the presence of enlisted members of his command); Gen. Orders
No. 185, HQ of the Army (24 Oct. 1889) (LT drank with an enlisted man in the post ex-
change and fell asleep there),

“Gen, Court-Martial Orders No. 60, HQ of the Army (18 Sep. 1869); Gen, Court-Martial
Orders No. 58, War Dep't (23 Aug. 1875); Gen. Court-Martial Orders No. 84, War Dep't (2
Nov, 1875); Gen. Court-Martial Orders No. 53, HQ of the Army (10 Dec. 1878; Gen, Court-
Martial Orders No, 40, HQ of the Army (18 June 1880). See supra note 44 for parenthetical
explanations of the orders cited in notes 45-62.

*Gen, Order No. I (headquarters unknown) (2 Jan. 1847)(C.M. No. EE-280, Second Lieu-
tenant Raguet); Gen. Order 39, Army of the Potomac (2 Nov, 1861).

“Orders No. 72, Adjutant General's Office {21 Nov, 1826),

“Gen, Court-Martial Orders No. 599, War Dep't (30 Oct 1865); Gen. Court-Martial Or-
ders No. 23, HQ of the Army (20 Apr. 1869),

“Gen. Court-Martial Orders No. 50, HQ of the Army (23 Aug. 1880).

“Gen, Court-Martial Orders No. 23, HQ of the Army (20 Apr. 1868),

#Gen, Court-Martial Orders No. 49, HQ of the Army (14 July 1868); Gen. Court-Martial
Orders No. 15, HQ of the Army (2 Mar. 1870); Gen, Court-Martial Orders No, 50, HQ of
the Army (23 Aug. 1880).

*0rders No, 72, Adjutant General's Office (21 Nov. 1826); Gen. Court-Martial Orders
No. 84, War Dep't (2 Nov, 1875); Gen. Court-Martial Orders No. 34, HQ of the Army (16
Mar, 1877); Gen, Court-Martial Orders No. 39, HQ of the Army (28 Apr. 1877)

#*Gen. Order No. 1 (headquarters unknown) (2 Jan. 1847) (C.M, No. EE-280, Second Lieu-
tenant Raguet),

#“Gen. Court-Martial Orders No. 43, War Dep't (11 Oct. 1873).

*Gen. Court-Martial Orders No. 75, HQ of the Army (22 Nov. 1877,
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change;® being carried or otherwise assisted by enlisted men;* riding
through camp on a horse,* a mule,* or in a horse race;* engaging in sex-
ual intercourse in view of a guard detail while commander of that
guard;* and improperly conducting an enlisted burial ceremony.®

Improper officer conduct towards enlisted men unrelated to drinking
included gambling,* but not necessarily just playing cards;* allowing a
notorious civilian gambler to wear an officer’s cap and coat while the ci-
vilian gambled with enlisted men in the presence of other enlisted men;*
fishing;® playing billiards;*” messing;* dancing or visiting a dance house

8Gen. Orders No, 185, HQ of the Army (24 Oct. 1899).

*Orders No. 13, Adjutant General's Office (26 Feb. 1827); Gen. Court-Martial Orders
No. 59, HQ of the Army (18 Aug. 1867); Gen, Court-Martial Orders No. 27, HQ of the Ar-
my (15 May 1888); Gen. Court-Martial Orders No. 37, HQ of the Army (3 June 1869); Gen.
Court-Martial Orders No. 34, War Dep’t (27 May 1875); Gen, Court-Martial Orders No. 53,
HQof the Army (24 Aug. 1882).

sGen, Court-Maxtia] Orders No. 472, War Dep't (26 Aug. 1865).

®Gen, Court-Martial Orders No. 48, HQ of the Army (16 July 18689).

“Gen. Court-Martial Orders No. 35, War Dep't (3 June 1867).

®Gen, Orders No. 380, War Dep't (24 Nov. 1863),

“Gen, Court-Martial Orders No. 109, War Dep't (20 May 1864).

%Gen, Order (number and headquarters unknown) (10 Dec. 1812) (pitching dollars for
money); Gen, Orders No. 26, Army of the Potomac (23 Jan. 1862), Gen. Orders No. 18,
Mountain Dep’t (23 Apr, 1862); Gen. Orders. No. 23, Dep't of the South (4 Aug. 1862)
(cheating a soldier of $3.00 at cards); Gen, Orders No. 22, Dep't of the Gulf (7 Mar. 1863)
(CPT played cards for money with an enlisted man); Gen, Orders No. 112, Dep't of the Mis-
souri (7 Oct, 1863) (MAJ gambled “for money, at a game of cards, with private soldiers of
his regiment”); Gen. Orders No. 47, Dep't of Washington (29 Oct. 1863); Gen, Orders No.
234, War Dep't (26 July 1863) (LT played at cards for money with enlisted men under his
command); Gen. Orders No. 34, Army of the Potomac (30 Jan. 1862) (played cards and
gambled); Gen, Orders. No. 15, Dep't & Army of the Tennessee (14 July 1864) (LT played
cards and gambled with privates); Gen. Ordera No, 149, Dep't of the Gulf (1864) Gen. Or-
ders No. 29, HQ, Dep't of N. Carolina (Army of the Ohio) (4 Apr. 1865) (CPT established a
“chuckaluck bank” and gambled the game “chuckaluck” with officers and enlisted men),
Gen, Court-Martial Orders No. 14, HQ, Dep't of Kentucky (11 Apr. 1865) (LT played cards
for money with enlisted men of his company), Gen. Court-Martial Orders No. 93, War
Dep't (15 Nov. 1875) (LT gambled at gambling table with enlisted men); Gen. Court-Martial
Orders No. 78, HQ of the Army (30 July 1885) (LT gambled at “faro” game in soldier’s club-
room, bank of game being owned and run by enlisted me

#Gen, Orders No, 380, War Dep't (24 Nov. 1863) (coun “found LT guilty of playing cards
with enlisted men but “attach no criminality to the act”); but see Orders (number un-
known), War Dep'’t (2 Jan, 1810) (Second Lieutenant Cannan) (convicted of playing cards
with an enlisted servant).

*Gen. Court-Martial Orders No. 53, HQ of the Army (27 Aug. 1869),

“Gen. Orders No. 10, HQ, Dep’t of the Army (1825) (LT convicted of compromising his
po!mon 28 8 commissioned officer by going on a fishing trip with enlisted men of his garri-

*5en. Court Martial Orders No, 61, HQ of the Army (2 Sep, 1867,

“Qrders No. 37, Adjutant General's Office (31 July 1827) (LT in the “almost daily habit
of living or feeding” upon company rations in the company’s mess room “thereby lessening
his dignity and character ss &n officer”; found not guilty).
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frequented by enlisted men;* borrowing money without repaying it;™
loaning soldiers money at usurious interest rates;” receiving stolen prop-
erty;" using noncommissioned officers and enlisted men for private
gain;” using disrespectful language about another officer in the pres-
ence of enlisted men;™ selling liquor;™ engaging in sexual misconduct in

®Gen. Court-Martial Orders No, 43, War Dep't (20 July 1867) (LT joined in dance with
enlisted men); Gen. Court-Martial Orders No, 53, HQ of the Army (27 Aug. 1869) (LT did
“publicly consort or associate with enlisted men. and with notorious prostitutes and lewd
women, engaging in a dance with them"); Gen. Court-Martjal Orders No, 48, HQ of the Ar-
my (16 July 1868) (CPT on several occasions did “visit a notorious baile or dancing house,
and then and there associate with mechanics, employ'es of the United States, enlisted men,
Mexicans, and men of low and bad character”); Gen, Court-Martial Orders No. 84, War
Dep't (2 Nov. 1875) (LT danced with notorious Mexican women and enlisted men and then
did “associate familiarly with and accept the social company” of the enlisted men while re-
turning from the dance hall to the post),

"Gen, Orders No. 55, Dep't of Washington (1863); Gen. Orders No. 110, HQ, Dep’t of
‘Washington (17 Nov. 1864) (LT borrowed $470 from enlisted men and refused to repay
debt); Gen, Orders. No. 1, HQ, 18th Army Corps, Dep’t of Virginia and N. Caroline (5 Jan.
1864) (LT borrowed $75 from new enlisted man and refused to repay debt; found not guil-
ty); Gen, Court-Martial Orders No. 87, War Dep't (22 Mar. 1866) (LT borrowed and failed
to repay unspecified sums from certain privates); Gen. Court-Martial Orders No. 46, War
Dep’t (20 Dec. 1872) (CPT “Ransom” borrowed about $475 from hospital steward, only re-
peid $72.45); Gen. Court-Martial Orders No. 50, War Dep’t (1 July 1874) (LT borrawed
money from and failed to repay it to several NCOs and post trader); Gen. Court-Martial Or-
ders No, 68, War Dep't (25 Aug. 1874) (CPT borrowed $300 from a private which he failed
to repay); Gen. Court-Martial Orders No. 31, HQ of the Army (7 Apr. 1887) (LT borrowed

$50 from private, repaid only $25); Gen. Court-Martial Orders No. 54, HQ of the Army (27
Oct, 1888) (LTC borrowed $300 from private).

"Gen. Orders (number and headquarters unknown) (24 Dec. 1811} (25% interest); Gen.
Orders No. 4, Dep't of the Gulf (1866) (pay double amount horrowed, due at next payday).

"Gen, Orders No. 204, War Dep't (2 July 1863) (CPT knowingly received stolen sword
from a private and used it as his own; afterwards recommended the private for a sergeant's
warrant); Gen. Court-Martial Orders No. 36, War Dep’t (4 Mar, 1864) (LT received numer-
ous items of stolen jewelry from a SGT and a PVT in his unit).

Gen. Order (unnumbered) Adjt. and Inspr. General's Office (7 Feb. 1820) (COL in Ala-
bama used  private as his coachman and wagoneer; used NCOs as overseers of his negros);
Gen. Orders No. 71 (headquarters unknown) (1822) (by causing soldiers to furnish their
labor to a civilian in payment of a debt due the latter by the accused); Gen. Orders No. 72
(headguarters unknown) (1836) (by employing soldisrs to perform work for his private
benefit); Gen. Orders No. 249, War Dep't (30 July 1863) (LT induced soldiers to seize pri-
vate property (a mule and a horse) for his personal use in time of war); Gen. Court-Martial
Qrders No. 58, HQ of the Army (18 Aug. 1868) (LT conspired with enlisted men to sell pub-
lic forage to civilians for personal gain): Gen. Court-Martial Orders No. 65, War Dep’t (13
Aug. 1874) (LT used Army sawmill and enlisted men to manufacture railroad ties which he
sold for private gain).

"Gen. Court-Martial Orders No. 45, War Dep't (2 July 1868) (LT stated in the presence
of an enlisted man that another named LT “was good for nothing but to drink whiskey and
make a fuss”).

MGen. Orders No, 49, HQ, Dep't of Washington {14 Nov, 1863) (CPT and enlisted men
sold liquor in the CPT's tent and cabin to other enlisted men).

72



1986 FRATERNIZATION
the presence of enlisted men;™ visiting a “house of ill fame” in company
with an enlisted men and a city jailor;” and familiarly associating with
enlisted men by using a nickname™ or by walking together arm-in-arm.”™

The shift in justification for the fraternization custom from social
class to military discipline and order permitted the beginning of the ex-
pansion of the custom to include undue familiarity between officers of
different ranks or enlisted members of different ranks. Noncommis-
sioned officers were court-martialed for gambling with enlisted men® or
for permitting them to gamble.® An officer was convicted of using disre-
spectful language to a superior officer in the presence and hearing of
several other officers.™

On at least two occasions presidential intervention was necessary con-
cerning convictions for undue familiarity. A captain was convicted for
asking noncommissioned officers and privates about the conduct of their
commanding officer, “thereby degrading himself as an Officer and a
Gentleman, and destroying all military discipline and subordination,”
President John Quincy Adams concluded that asking enlisted men about
a superior officer's conduet was not culpable unless done with malicious
or injurious intent with regard to the superior officer.* In a more un-
usual case, President Adams approved a lieutenant’s conviction for chal-
lenging a colonel to a duel, but remitted the sentence because of the
colonel's practice of declaring his readiness to waive his rank and duel

"*Gen, Orders No, 10 (headquarters unknown) (11 Feb. 1825) (First Lieutenant Evans);
Gen. Court-Martial Orders No, 665, War Dep't (22 Dec. 1865) (LT found not guilty of hav-
ing sexual intercourse in the presence of enlisted men but guilty of allowing himself “to be
treated with improper familiarity” by the unit's civilian female cook in the presence of en.
listed men “thereby forfeiting the respect of the men of the regiment, and bringing dis-
grace upon hig uniform as an officer in the U.S, service”).

"Gen. Court-Martial Orders No. 15, HQ of the Army (2 Mar. 1870).

"Gen, Court-Martial Orders No. 43, War Dep't (20 July 1887) (LT told enlisted men at a
dance, “Don’t call me Lieutenant, call me Shorty”).

"Gen. Court-Martial Orders No. 61, HQ of ihe Army (2 Sep. 1867) (LT did “associate
with, engage in familiar conversation with, and walk arm in arm wich enlisted men of his
regiment, at a late hour of the night, outside the United States reservation, and on the pub-
lic highway").

*Gen, Court-Martial Orders No. 8, HQ, Dep't of Texas (10 Feb. 1874) (ST of the guard
gambled with members of his guard and his prisoner; SGT was busted to PVT); Gen, Court-
Martiel Orders No. 39, HQ, Dep't of the Missouri (18 Dec. 1890) (two SGTs gambled with
enlisted men in the barracks),

*Gen. Court-Martial Orders No. 30, HQ, Dep 't of the Platte (29 Mar, 1886) (1st 8GT pro-
vided gambling implements for enlisted men’s use in company barracks).

*Gen, Court-Martial Orders No, 425, War Dep't (16 Aug. 1865) (whﬂe confined in a con-
federate POW prison & CPT told a LTC, “Yousuckmy " in the presence and
‘hearing of other Union officers in the Confederate prison).

“Qrder No, b1, Adjutant General's Office (4 Sep, 1828),

8444, at 3. In this case the inquiries confirmed the superior officer’s reported acts of
intemperance and the CPT “took measures to suppress the licentious discourse among the

men.” Id,
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any of his inferior officers who might be dissatisfied with his conduct.®
President Adams found that the colonel’s declarations were subversive
of discipline and degraded him to the level of his inferiors.*

E. TWENTIETH CENTURY DEVELOPMENTS
1. Pre-UCMJ Court-Martial Cases.

The custom against fraternization continued to evolve during the first
half of this century. There were more then 200 twentieth century frater-
nization type cases*” prior to the enactment of the Uniform Code of Mili-
tary Justice in 1950.%

As in prior ares, the most frequent charge concerned officers drinking
with, drinking in the presence of, appearing drunk before, or selling
alcohol to enlisted men, in military or public places,® Other improper of-

sDrders No. 64, Adjutant General's Office {29 Dec, 1827

#/d.at 12-13.

emThe cases cited in this section are by no means a complete listing of such cases during
this period. As indicated in supra note 43 there is no index to the vast majority of the many
yolumes of Genral Orders and General Court-Martie] Orders during this period. Appellate
Yoard of review decisions generally are published and indexed for the period 19281951
Acknowledgment is mede to the compilation of 237 appellate decisions from 19201983 in
United States v. Johanns, 17 M.J. 862, 882-85 .15 (AF.CMR. 1983) (Miller, J., concur-
ring in part and dissenting in part), which served as an excellent starting point for re-
searching this section. For consistency with prior sections of this article where only the
epecifications were svailable, 1 excluded cases listed in Judge Miller's compilation which
did not expressly charge that the misconduct occurred with or in the presence of enlisted
men. Once again [ have provided & short parenthetical explanation after each citation
whenever the original records were available,

ssAct of May 5. 1950, ch. 169, 84 Stat. 108. Current version at 10 U.8.C. §§ 801-940
(1882),

sGen. Orders No. 142, HQ of the Army (29 Dec. 1900) (LT drank and brawled with en-
listed men in a public place in the presence of other enlisted men); Gen, Orders No. 95, War
Dep't (L7 June 1905) (CPT, in uniform, drank with prostitutes in the presence of enlisted
men); Gen. Qrders No. 90, War Dep’t (5 May 1909) (LT, while officer of the guard. drank
with enlisted men in public saloon); Gen. Orders No. 109, War Dep't {1 June 1909) LT, in
yuniform, was drunk in the presence of enlisted men and had to be assisted to his quarters);
Gen. Orders No, 198, War Dep't (26 Oct, 1910) (LT was drunk in uniform in the presence of
enlisted men); Gen, Orders No. 2, War Dep't (20 Jan. 1912) (LT drank with enlisted men in
one of their tents; also was drunk in public saloon and had to be carried out by enlisted
men): Gen, Orders No. 8, War Dep’t (5 Feb. 1913) (CPT was drunk while serving as a mem-
ber of a general court-martial): Gen. Court-Martial Orders No. 104, War Dep't (18 May
1920) (LT was drunk “while in the company of enlisted men"); Gen. Court-Martial Orders
No. 2, War Dep't (27 Jan. 1927) (LT was drunk in exchange restaurant “while in uniform
and in the presence and hearing of several enlisted men"}, United States v. Hemmond, 1
BR. 83 (1829) (LT was “drunk and disorderly and drinking in company with enlisted
imen”); United States v. Raymond, 10 B.R. 169 (1939) (LT, while on duty, drank with SGT
and enlisted man); United States v. Cromer, 15 BR. 17 (1942) (LT drank with enlisted
man); United States v. O'Malley, 16 B.R. 285 (1843) (LT did “offer, furnish, and supply”
Yiquor to a PVT on duty as a sedan drive United States v. Grenesky, 17 BR. 183 (1843)
(LT did “publicly associate and drink intoxicating beverages with enlisted men of his
sauadron,” did knowingly permit an enlisted man o wear his LT insignia, and did “asso-
ciate publicly” with the enlisted man while he wore the LT’s insignia); United States v.
Paradise. 19 B.R. 43 (1943) (LT drank with enlisted man); United States v, Brennan, 19
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ficer-enlisted relationships charged in conjunction with these drinking

B.R. 139 (1843) (LT was drunk at retreat, in the presence of the troops, and while in uni-
formy; United States v. Slaughter, 20 B R. 9 (1943) (LT drank with enlisted men in a public
bar in uniform and wore & private’s uniform on the public strects the next morning):
United States v, Murphy, 21 B.R. 13 (1943) (COL did, “while drinking and under the in-
fluence of intoxicating liquor, wrongfully and to the prejudice of military discipline, drill
and cause to be drilled” the enlisted personnsl of his command); United States v. Westcott,
21 B.R. 41(1948) (LT drank with enlisted men); United States v. Nelson, 21 B.R. 55 (1943)
(LT drank with enlisted men); United States v. Singletary, 21 B.R. 889 (1943) (LT used
private to sell his whiskey to enlisted personnel); United States v, Johnston, 23 BR, 57
(1943) (LT drank and gambled with enlisted men and NCOs in a railway passenger car);
United States v. Hyre, 23 BR. 115 (1943) (LT, in uniform, drank with enlisted men and
NCOs in a public bar and fondled an enlisted man); United States v. Minton, 23 B.R. 159
(1943) (LT persuaded enlisted men to drink with him while they were on duty); United
States v. Reid, 26 B.R. 391 (1943) (LT wes drunk in the presence of enlisted men and asked
them for money like “a common beggar”); United States v. Bunker, 27 B.R. 385 (1043)
(MAJ drank with enlisted men in a public bar), United States v. Bradford, 30 B.R. 279
(1944) (LT gave liquor to, and drank with, enlisted men); United States v. Norren, 32 BR.

95 (1944) (CPT drank with enlisted man); United States v, Fiedler, 33 B.R, 189 (1944) LT
was drunk and disorderly in & public bar frequented by enlisted men), United States v.

Watts, 33 B.R. 195 (1944) (LT, while in uniform on a passenger train, drank with enlisted
men, including & prisoner and his enlisted military guard); United States v. McPheron, 33
BIR. 325 (1944) (LT removed his insignia of grade from his uniform and drank with en

listed men in a public cafe); United States v. Bates, 34 B.R. 147 (1944) (CPT drank and
gambled with enlisted men inder his charge); United States v. Martin, 34 B.R. 223 (1944)
(LT drank and gambled with enlisted men); United States v, MacFaclane, 38 B.R, 339
(1944) (LT drank with enlisted men);, United States v. Lillis, 30 B.R, 395 (1944) (LT was
drunk in uniform in the presence of enlisted men); United States v. Nettles, 40 B.R, 385
(1944) (WAC LT drank whiskey with, and later found nude with, an enlisted man in a hotel
room); United States v, Parker, 2 B.R. (A-P) 83 (1944) (LT drank and gambled with PVT
and condoned his impersonating & LT); United States v. Price, 42 B.R, 243 (1944) (LT used
NCO to sell a $5 quart of whiskey to enlisted men on Guadalcanal for $30); United States
v, Whalen, 10 B.R. (ETQ) 201 (1944) (L